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Abstract

The International Law Commission (ILC) temporarily adopted Draft Article
7 on immunity of state officials from foreign criminal jurisdiction, listing six
international crimes such as genocide and crimes against humanity that state
officials don’t share immunity from foreign criminal jurisdiction. This paper
holds a conservative attitude to the adoption of Draft Article 7 after combing
international and national practice and research on immunity theory. First,
by sorting out international practices and national practices, it could be drawn
that the exception to immunity of state officials from foreign criminal juris-
diction has not yet formed customary international law. Second, through the
analysis of the theory and practices, it could be found that the theory for
supporting international crimes as exceptions to the immunity of state officials
from foreign criminal jurisdiction: international crimes should not be recog-
nized as official acts, the effectiveness of jus cogens is higher than the immunity
rule and the theory of impunity against international crimes are not sufficient.
Based on the above results, this paper argues that the ILC should not make cla-
rifying immunity exceptions the core of its work on this topic; instead, it
should focus on further clarifying the rules for granting state officials immunity
from foreign criminal jurisdiction to respect the principle of sovereign equal-
ity of states and maintain the stability of international relations.

Keywords

State Officials, Foreign Criminal Jurisdiction, Exceptions to Immunity,
International Crimes

1. Introduction

The ILC is responsible for developing and codifying the international law with

DOI: 10.4236/blr.2021.122017 Apr. 9, 2021 287

Beijing Law Review


https://www.scirp.org/journal/blr
https://doi.org/10.4236/blr.2021.122017
https://www.scirp.org/
https://doi.org/10.4236/blr.2021.122017
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/

H. Ren, Z. X. Jin

the aim of drafting conventions on topics for which international regulations
have not yet been established or national practices have not yet fully developed
into laws'. Since the trials of the Nuremberg Military Tribunal and the Interna-
tional Military Tribunal for the Far East, the immunity of state officials from
criminal jurisdiction before international tribunals and foreign domestic courts
has been an important issue in international criminal law (Zhu, 2019). Among
them, the ILC mainly focused on immunity of state officials from foreign crimi-
nal jurisdiction, the fifty-eighth session of ILC in 2006 included this topic in the
long-term work schedule?, then the fifty-ninth session of ILC officially listed this
project in the current working plan®. As of March 2021, this topic has lasted for
more than a decade, the former Special Rapporteur and the current Special Rap-
porteur have submitted a total of ten reports on this issue. During this period, the
ILC conducted intense discussions on the origins, scope, exceptions and proce-
dures of this issue, resulting in 16 draft articles on immunity of state officials
from foreign criminal jurisdiction, of which the first 7 articles were provisionally
adopted.

The limitations and exceptions to immunity are a major concern of the inter-
national legal community. There are opinions that there should be exceptions to
the rules of immunity of state officials, at least the immunity ratione materiae
that state officials shall not enjoy immunity when they commit crimes that se-
riously violate international law (Huang, 2014). In the process of reviewing the
preliminary report submitted by the former rapporteur, some members suggested
that special attention should be paid to the key issue of whether national officials
enjoy immunity when they commit international crimes in follow-up reports*.
In the preliminary report, the current rapporteur has included the topic that ab-
solute or limited immunity: exceptions and international crimes in the scope of
work plan, which would be systematically reviewed in near nature’.

The reports submitted by the two rapporteurs reveals that they hold opposite
positions on the issue of exceptions to the immunity of state officials of foreign
criminal jurisdiction. The former Special Rapporteur pointed out in the second
report that the reasons for the exception to immunity were insufficient, and
there was not enough practice to prove that the immunity exception has devel-
oped into a norm of customary international law®. And before clarifying that in-
ternational crimes have become customary international law, research and dis-
cussion on exceptions to immunity should be put on hold (Alebeek, 2018). How-
ever, topics that the ILC might include should reflect the needs of member states
in the gradual development and codification of international law, they should be

IStatute of the ILC, A/RES/174(II), Article 15.

*Report of the ILC on the work of its fifty-eighth session, ILC Report A/61/10, para. 257.

*Report of the ILC on the work of its fifty-ninth session, ILC Report A/62/10, para. 376.

“Report of the ILC on the work of its sixtieth session, A/63/10, para. 294.

*Preliminary report on the immunity of State officials from foreign criminal jurisdiction, A/CN.4/
654, para. 72.

“Second report on immunity of State officials from foreign criminal jurisdiction, A/CN.4/631, paras.
90-93.
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mature enough in state practice so that they are able to be developed and codi-
fied’. In this regard, some members believed that the inconsistency of practice
cannot be interpreted as the absence of exceptions, yet it was the lack of consis-
tency that made the ILC choose to take exceptions into account. To opposite, the
current rapporteur, in her fifth report, believed the conditions for discussing the
issue of exceptions have been ripe, the exceptions to immunity have developed
into customary international law, and the theoretical basis for immunity excep-
tions has been sufficient®.

The core work of the ILC is to confirm the substantive and procedural rules
for granting immunity of state officials from foreign criminal jurisdiction or to
research the limitations and exceptions to immunity (Deng, 2016)? The fifth re-
port submitted by the current Special Rapporteur on the issue of immunity ex-
ceptions has caused great controversy among representatives, some of whom
suggested that the ILC should take a serious attitude since the immunity excep-
tions of state officials may fundamentally negate the legality of the immunity
rule itself. Countries viewed the issue of immunity exceptions from two aspects:
one is the impact of immunity exceptions on the purpose of immunity, and the
other is the relationship between immunity exceptions and the fight against im-
punity for the most serious international crimes’. In reality, France issued arrest
warrants against a group of senior Rwandan officials in 2006, which triggered
strong protests from Rwanda and the African Union. On November 24, 2006,
Rwanda announced the severance of diplomatic relations with France due to the
“Arrest Warrant” incident and threatened to sue against French citizens in re-
sponse. The severance of diplomatic relations between the two countries lasted
for three years until November 2009. It can be seen that the application of the
exception rule of immunity of state officials from foreign criminal jurisdiction
by the domestic court of a country will bring great diplomatic pressure to a
country, and may affect normal international relations (Wang, 2010).

Regarding the highly controversial issue of immunity exceptions, the current
rapporteur believes that the review of immunity exceptions is an indispensable
part of the topic, and it is time to review this topic on the basis of sorting out
practices. The Draft Article 7, crimes in respect of which immunity does not ap-
ply was adopted by the ILC with majority approval on July 20, 2017. It should be
noted that the premise for the adoption of this article is that it is not a codifica-
tion of customary law, but to some extent represents the progressive provisions
of international law. In other words, the current article 7 is an essential law ra-
ther than an actual law, and it is completely the creation of new law by the ILC
(Shi, 2020). It should also be noted that Draft Article 7, as it was provisionally
adopted, is different from the Special Rapporteur’s proposal, which only ad-
dressed immunity ratione materiae and referred only to crimes under interna-

tional law (Rosca, 2019). The second part of this article will interpret the content

’Report of the Planning Group, A/CN.4/L.704, para. 3.
8Fifth report on immunity of State officials from foreign criminal jurisdiction, A/CN.4/701, para. 14.
Second report, A/CN.4/631, para. 20.
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of Draft Article 7 and analyze the reasons for the proposal of the current Special
Rapporteur, the third and the fourth parts will focus on whether the conditions
are mature for the review of the exceptions to immunity of state officials from
foreign criminal jurisdiction and whether the theory of the exceptions to im-

munity is sufficient.

2. The Provisions of Draft Article 7 and the Reasons for Its
Adoption

2.1. A Brief Description of the Provisions of Draft Article 7

In view of the pertinence of official immunity, it is necessary to define a set of
basic concepts to analyze the issue of exceptions to immunity. Restriction is to
delimit the immunity system limit, which is within the immunity system; while
exception is to make the immunity system unapplicable, which is outside the im-
munity system'. The distinction between limitation and exception is not clear,
limitations and exceptions to immunity is generally used whether in special
rapporteur’s reports, ILC reports or academic papers'’. Due to the difficulty of
distinctions between limitation and exception, the first part of the Draft Article 7
refers to the techniques used in the issue of immunity from state jurisdiction,
using the words “immunity does not apply”.

The immunity exception is different from the non-immunity, the immunity
exception refers to the situation where officials should enjoy immunity accord-
ing to the immunity rule, but do not enjoy immunity due to some special rea-
sons such as committing international crimes. For officials who do not enjoy im-
munity ratione personae, they do not enjoy immunity from foreign criminal juris-
diction in crimes committed in their private capacity, which is non-immunity ra-
ther than immunity exception. The Special Rapporteur, the vast majority of state
representatives and committee members all hold the same view as the Interna-
tional Court of Justice (IC]), that the limitations and exceptions to immunity are
only applicable to immunity ratione materiae, while the immunity ratione per-
sonae is absolute, even when they commit international crimes, they still enjoy
absolute immunity'?. The ILC held the same attitude towards immunity limita-
tions and exceptions and placed Draft Article 7 under the Part three immunity
ratione materiae.

Specific to Draft Article 7, it lists crimes of which immunity from foreign
criminal jurisdiction shall not apply. The first paragraph lists six crimes includ-
ing genocide, crimes against humanity, war crimes, apartheid, torture and en-
forced disappearance. Foreign officials who are accused of committing the above
six types of international crimes shall not enjoy immunity even if they are com-
mitted in an official capacity. The crimes under international law have nothing

to do with whether they are defined as crimes by domestic law. Regarding the

'9Fifth report, A/CN.4/701, para. 170.

"Fourth report on the immunity of State officials from foreign criminal jurisdiction, A/CN.4/686,
paras. 122-126.

"Sixth report on immunity of State officials from foreign criminal jurisdiction, A/CN.4/722, para. 14.
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first three crimes, the ILC believes that these are crimes of particular concern to
the international community and has been adopted in core international crimi-
nal treaties and international human rights treaties. Regarding the latter three
crimes, the ILC believes that apartheid, torture, and enforced disappearance have
always been the subject of international treaties. Although they have been in-
cluded under Article 7 of the Rome Statute as crimes against humanity, they
should still be classified as separate crimes under the consideration of threshold
requirements and court practice considerations.

The second paragraph of Draft Article 7 is intended to identify the definition
of the crimes listed in paragraph 1 with the aim of retaining the principle of legal
certainty in criminal law, providing tools for the interpretation of terms so as to
avoid subjective judgments when interpreting these crimes’ meaning. The ILC
believed that its work did not include the definition of various crimes, so it simply
confirmed existing international treaties and included the list contained in the
annex. It should be noted that the connection between each crime and the trea-
ties listed in the annex is only for identifying the definition, and there is no need
to assume that the country must be a party to the listed treaties. In addition, the
list has no effect on the customary nature of these international crimes, and in
no way affects customary international law or international treaties that refers to

these six international crimes*®.

2.2. Reasons for the Adoption of Draft Article 7 by the ILC

In the process of reviewing the issue of the exceptions to immunity, despite hav-
ing noticed the judicial practice reasoning process each are not identical, the ILC
still insisted that there is a trend in the judicial rulings of national courts to re-
strict certain acts which are international crimes and shall not apply immunity
to these acts based on the firm arguments of the Special Rapporteur'*. Accor-
dingly, most members of the ILC were of the view that limitations and excep-
tions to the immunity of State officials from foreign criminal jurisdiction con-
stituted customary international law. Therefore, ILC decided to fulfil its duty
which is to promote the progressive development and codification of interna-
tional law through the application of deductive and inductive methods, so it
culminated the listing of crimes under international law not subject to immunity
ratione materiae and adopted the Draft Article 7%

To be more specific, the Special Rapporteur made her argument from four
perspectives to persuade the ILC to adopt Draft Article 7: treaty practice, inter-
national judicial practice, national legislative practice and national judicial prac-
tice. With regard to international treaties, the Special Rapporteur considers that

treaties that directly or indirectly regulate immunity are not sufficient to support

BILC Report, A/72/10, p. 183.

“See Regina v. Bow Street Metropolitan Stipendiary Magistrate, (No. 3), House of Lords, United
Kingdom, 24 March 1999, [2000] 1 A.C. 147; Re Pinochet, Belgium, Court of First Instance of Brus-
sels, Judgment of 6 November 1998, International Law Reports, Vol. 119, p. 349.

BILC Report, A/72/10, p. 176.
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her views. These treaties do not contain any clauses providing exceptions to
immunity, but instead admit that persons with absolute immunity are not sub-
ject to jurisdiction. Therefore, she mainly enumerates treaties in the areas of in-
ternational human rights law and international criminal law, and uses the Con-
vention on the Prevention and Punishment of the Crime of Genocide, the Inter-
national Convention on the Suppression and Punishment of the Crime of Apar-
theid as evidence of treaty practice. By focusing on personal criminal responsi-
bility, it is concluded that even if an individual acts in an official capacity, he
may also be to bear criminal responsibility since the individual refers to any
person, including both state officials and non-state officials. Then the conclusion
can be further deduced that genocide, apartheid initially constituted exceptions
to criminal jurisdiction immunity.

In terms of international judicial practice, the ICJ and the European Court of
Human Rights (ECHR) have discussed limitations and exceptions to immunity
of state officials from foreign criminal jurisdiction in a number of judgments.
The Special Rapporteur pointed out that although the ICJ did not confirmed ex-
ceptions to immunity, it emphasized individual criminal responsibility under
international law and believed that individual criminal responsibility is not af-
fected by immunity from criminal jurisdiction'®. The ECHR has made clear dec-
larations on limitations and exceptions to immunity in some judgments, espe-
cially on torture and jus cogens, the exceptions declared by the ECHR have also
become the exceptions set out in Draft Article 7', which was first proposed by
the Special Rapporteur in her fifth report. Finally, although the decisions of the
International criminal tribunals are in the context of international criminal ju-
risdiction, the Special Rapporteur still thought that some judgments are related
to the purpose of the report, and took judgments of the International Military
Tribunal at Nuremberg and the International Criminal Tribunal for the former
Yugoslavia (ICTY) as practical factors to prove the formation of customary in-
ternational law.

At the national legislative practice level, the rapporteur considered that there
are only three national laws directly dealing with immunity of state officials. The
others either only provide for immunity of state but not of state officials, or only
applicable to civil litigation rather than criminal proceedings. Regarding the dis-
tinction between immunity ratione personae and immunity ratione materiae, the
rapporteur cited the domestic laws of Belgium, the Netherlands, and the Repub-
lic of Niger to justify the possibility of exceptions to immunity. The rapporteur
viewed the incorporation of Rome Statute as implementing laws, In view of the
facts that Ireland, Mauritius, South Africa recognized in general no immunity
can be invoked, and Canada, France, Germany cooperated with international

tribunals to exclude the general immunity®. In short, the Special Rapporteur be-

'Fifth report, A/CN.4/701, para. 86.

V"See Al-Adsani v.United Kingdom, Application No.35763/97, Judgment of 21 November 2001, Re-
port of Judgment and Decisions 2001-XI, paras. 61-63.

'8Fifth report, A/CN.4/701, paras. 57-59.
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lieved that national legislation has already covered immunity exceptions from
both substantive and procedural dimensions.

With regard to national judicial practice, the Special Rapporteur conducts re-
search and analysis by analyzing the rulings whether the immunity is applied de-
clared by the national courts. Specifically, the Special Rapporteur recognized that
the judgments adopted by various countries are not uniform in terms of im-
munity of state officials from criminal jurisdiction of state officials, even if the
decision that immunity did not apply were based on different reasons. However,
she insisted that domestic courts tend to imply limitations and exceptions to
immunity in cases like international crimes, corruption crimes, and terrorism.
Then she further concluded that, in general, the attitude of most countries to-
wards immunity ratione materiae is accepting the application of limitations and
exceptions to such immunity*.

In conclusion, although both the Special Rapporteur and the final work prod-
uct of Draft Article 7 and its Commentary avoid the conclusion that the six ex-
ceptions to official immunity have been established as customary international
law, they all strongly hint at such a conclusion or at least a trend in that direction
(Shen, 2018). As a result, the Draft Article 7 was adopted by the ILC.

3. Exceptions to Immunity Ratione Materiae Has Not
Yet Constitute Customary International Law

In the Nicaragua case, the IC] confirmed that the formation of customary inter-
national law requires two factors: practice and opinio juris. The core of practice
is that the judicial practice of various countries needs to meet the requirements
of continuity, consistency, coherence and generality®®. Viewing practices from
the level of international law and domestic law, it could be found that the rule of
immunity of state officials from foreign criminal jurisdiction is customary in-
ternational law. The principle of sovereign equality and no jurisdiction among
equals require that the sovereignty of one country cannot override the other,
which ruled out the possibility of jurisdiction between countries (Wang, 2010).
However, with regard to the exception of immunity of state officials from for-
eign criminal jurisdiction, the practice is not uniform and not enough to form a

norm of customary international law.

3.1. International Treaties and Judicial Practice

3.1.1. International Treaty Practice

The 1961 Vienna Convention on Diplomatic Relations, the 1963 Vienna Con-
vention on Consular Relations, and the 1969 United Nations Convention on
Special Missions, which directly regulate the immunities of state officials, re-
spectively deal with the privileges and immunities of diplomatic representatives,

consular officials, and members of special missions. Article 31 of the Vienna

Fifth report, A/CN.4/701, para. 121.
»Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of Amer-
ica), Judgment, I.C.J. Reports, 1986, para. 183.
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Convention on Diplomatic Relations and Article 31 of the United Nations Con-
vention on Special Missions recognized that persons enjoying absolute immuni-
ty during their tenure are not subject to criminal jurisdiction. The Vienna Con-
vention on Consular Relations stipulates that consular officials or other libra-
rians do not enjoy absolute immunity, and the immunity the could enjoy are li-
mited to acts performed in official status. The above-mentioned treaties provide
only for immunity, none of them mention the limitations and exceptions to the
immunity of state officials.

In addition to the aforementioned treaties that directly mention immunity,
there are also some conventions that provide for personal criminal liability re-
lated to exceptions to immunity. The 1948 Convention on the Prevention and
Punishment of the Crime of Genocide stipulates the individual criminal respon-
sibility for the crime of genocide, and Article 6 stipulates the prosecution of
persons who have committed the crime of genocide. Regarding the definition of
person, Article 4 of the Convention lists the identity of the subject, whether it is a
ruler, a public servant or a private person responsible for the constitution, they shall
be punished, which implies that official status may also be responsible for the crime
of genocide and may be sued. Furthermore, the four Geneva Conventions of 1949
all provide for effective criminal sanctions for those who seriously violate the con-
ventions, commit inhumane acts, or commit international crimes. For the above-
mentioned criminals, each state party to the Convention is obliged to arrest and
transfer such persons to the courts of that country regardless of nationality.

The above mentioned conventions on individual criminal responsibility do
not explicitly exclude the application of immunity rules for state officials by the
courts of the contracting states, nor do their preparatory work or other docu-
ments indicate that the contracting parties intend to exclude such immunity
during the negotiation of these conventions. In essence, it only stipulated uni-
versal jurisdiction, and prescribed that each state party is obliged to hold crimi-
nal responsibility for any person who commits international crimes, including
the official of the state who commits the crime. However, jurisdiction and im-
munity are two elements, the existence of jurisdiction is the starting point for the
establishment of immunity, while the existence of universal jurisdiction does not
detract from the importance of immunity as a means to protect the principle of
national sovereignty and equality. On the contrary, the purpose of immunity is

to prevent the exercise of jurisdiction.

3.1.2. International Judicial Practice

In the Arrest Warrant Case, the IC]J stated that the Minister of Foreign Affairs of
the Democratic Republic of the Congo enjoys full immunity from criminal ju-
risdiction abroad during his entire term of office’. In its judgment, the IC]
noted that exceptions to immunity could not be inferred from the practice of

States, even if the relevant acts constitute war crimes or crimes against humani-

' Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, 1.C.]J.
Reports, 2002, para. 54.
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ty*% In Certain Questions of Mutual Assistance in Criminal Matters, the ICJ rei-
terated its statements and conclusions on the limitations and exceptions to im-
munity in the Arrest Warrant Case.

Different from the IC]J, although the ECHR considered that the right to litiga-
tion can be restricted, it must meet the three requirements that the law so stipu-
lates, that the interests protected are proportionate to the limits of rights, and
that the right to action is not absolutely lost*. Although the ECHR has announced
possible exceptions to immunity, it only defines the compatible relationship be-
tween civil jurisdiction immunity and litigation rights, and did not mention the
immunity of state officials or criminal jurisdiction. The only related case is Jones
et al. v. United Kingdom, which declared that the conclusions reached on the li-
mitations and exceptions to state immunity can be applied to the civil jurisdic-
tion immunity of state officials?*. The ECHR went further on the issue of im-
munity exceptions, it still did not mention the limitations and exceptions to offi-
cials’ criminal jurisdiction immunity.

The ICTY extended the immunity of state officials from criminal jurisdiction,
arguing that there are exceptions to the immunity of officials in various interna-
tional criminal courts or tribunals. In the Blaski¢ case, the court stated that ac-
cording to the norms arising from the prohibition of war crimes, crimes against
humanity, and genocide, the persons responsible for such crimes cannot share
immunity even when acting in an official capacity®®. The ICTY held the same
position in other cases, but it should be noted that the court did not extend this
position to cases brought in national courts, instead it limit the exceptions to im-
munity in court’s own jurisdiction in accordance with the Nuremberg Charter.

Regarding the decisions of the international criminal tribunals cited by the Spe-
cial Rapporteur, although some of the rulings explicitly deny the possibility of
state officials invoking immunity from criminal jurisdiction, they are mainly
based on the Nuremberg Charter and the Rome Statute, therefore, exceptions are
only applicable to the party states rather than non-party states. In addition, the
judgments of the international criminal tribunals can only be used as precedents
for immunity from international criminal jurisdiction, but cannot be used as
precedents to constitute a general practice of customary international law for

immunity from national criminal jurisdiction alone.

3.2. National Legislation and Judicial Practice

3.2.1. National Legislative Practice

National legislation includes domestic laws that explicitly involve immunity and

2 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, 1.C.J.
Reports, 2002, para. 58.

3 Al-Adsani v.United Kingdom, Application No.35763/97, Judgment of 21 November 2001, Report
of Judgment and Decisions 2001-XI, para.53; Jones and others v. United Kingdom, Application
No.34356/06, Judgment of 02 June 2014, Report of Judgment and Decisions 2001-XI, para. 186.
*Jones and others v. United Kingdom, Application No.34356/06, Judgment of 02 June 2014, Report
of Judgment and Decisions 2001-XI, paras. 204-206.

% Prosecutor v. Tihomir Blaskic, IT-95-14-AR 108, 29 October 1997, para. 41.
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other laws that regulate the state’s reference to immunity in the jurisdiction of
international crimes. In terms of domestic laws expressly involving immunity,
most of them only provide for state immunity, only a tiny number of domestic
laws mention the immunity of state officials. Even if the immunity of state offi-
cials is provided, most of them focus on the immunity ratione personae, some
laws stipulates that the rule of immunity of state officials does not apply to
criminal proceedings. Therefore, there are very few provisions on exceptions to
the immunity of state officials from criminal jurisdiction, only three laws are re-
lated to the immunity exceptions researched in this article, the United States
Foreign Sovereign Immunities Act (FSIA), the Canadian State Immunity Act
(CSIA) and the Spanish Organic Act 16/2015.

Among the three above-mentioned domestic legislation, FSIA provides for ex-
ceptions to terrorism under the jurisdiction of foreign jurisdictions, while such
provisions shall apply to need to meet the prerequisites that the foreign secretary
appointed sponsor terrorism country. This makes the exception immunity only
applicable to the acts performed by officials of a country that supports terrorism
officially designated by the Secretary of State, reflecting very strong political in-
tervention, making this clause difficult to have universal applicability. Similar to
the United States, Canada added a support of terrorism exception when amend-
ing the State Immunity Act in 2012. As FSIA’s excessive political involvement,
CSIA is not universal due to excessive political involvement. Spanish Organic
Act 16/2015 stipulates that state officials shall not enjoy immunity for acts of
genocide, enforced disappearance, war crimes, and crimes against humanity
committed during their term of office. Unlike the FSIA and CSIA, Spanish Or-
ganic Act 16/2015 stipulates a general exception to the immunity of state offi-
cials.

Among the domestic laws regulating international crimes, the Repression of
Serious Violations of International Humanitarian Law Act of Belgium defines
the immunity of state officials in Article 13 and provides for exceptions to im-
munity. Although the immunity ratione personae is absolute, the immunity ra-
tione materiae have some exceptions. The International Crimes Act of Nether-
lands adopted similar provisions, it recognized the immunity of the foreign
Heads of the State, but after the end of the service, the immunity will only apply
to acts committed by the Head of State in an official capacity, and the informa-
tion provided by the Netherlands government to the committee shows that in-
ternational crimes will not be covered.

Even with the existence of the above-mentioned domestic legislation, it is still
impossible to ignore the fact that only a few domestic laws deal with the excep-
tion issue. Most countries do not have clear regulations on immunity from ju-
risdiction of the state and state officials, instead, the response to immunity is the
responsibility of the courts. Among the several domestic laws that are said to
involve immunity of state officials, their focuses are on state immunity, which is
not very relevant to the issue of state officials’ immunity under customary inter-
national law. Belgium’s 2003 Act and the Netherlands’ 2003 Act only stipulate
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that no immunity shall be granted as recognized by international law, but have

no reference to the current Draft Article 7.

3.2.2. National Judicial Practice

Although some national courts believe that there are limitations and exceptions
to the immunity ratione materiae, the reasons for non-applicability of immunity
are not consistent. Even the judgments made by the domestic courts of the same
country sometimes held conflicting positions, and there are many differences in
the handling of immunity in the face of the same facts. Some courts held that in-
ternational crimes cannot be regarded as acts committed in an official capacity
based on the gravity of the behavior of state officials, and some courts held that
coercive law outweighed the immunity rule.

Take the Pinochet case (No. 3) as an example, the House of Lords in the trial
of this case ruled that immunity ratione materiae was not applicable based on
the Convention against Torture. The House of Lords considered that the non-
applicability of immunity was only applicable after the Convention entry into
force in Britain,the defendant can still claim immunity for acts of torture com-
mitted by the defendant before December 8, 1998%. This case can only be inter-
preted as non-immunity of acts within the scope of the current treaty for waiv-
ing immunity. It can be seen that the final decision in this case to not apply im-
munity is not based on customary international law, but based on international
treaties. Therefore, this case cannot be used as an evidence for national judicial
precedent to become practice of customary international law.

From the perspective of proving that immunity ratione materiae has devel-
oped into customary international law, the nine national judicial practice men-
tioned in the fifth report cannot fully prove the universality and continuity of
this exception, and most of the cases actually do not support the exception. In
Lozano v. Italy, state officials were eventually granted immunity ratione mate-
ria¢”. The Hussein case in Germany does not involve any crime listed in Draft
Article 7, and in terms of the assumption that the then President Hussein was no
longer in office, the judgment did not indicate that immunity ratione materiae
was not or shall not be recognized in such circumstances®. The other cases listed
mainly involve failure to invoke immunity or waiver of immunity, and did not
provide sufficient support for the non-immunity for state officials from foreign
criminal jurisdiction under customary international law, which were not suffi-
cient to constitute a general practice of immunity exceptions.

In summary, although there is no coherent evidence against the non-applicability
of immunity, there is also not enough evidence to support that exceptions to

immunity have become customary international law. The limited number of in-

*See Regina v. Bow Street Metropolitan Stipendiary Magistrate, (No. 3), House of Lords, United
Kingdom, 24 March 1999, [2000] 1 A.C. 147.

¥See Lozano v. Italy, Italy, Court of Cassation, Judgment of 24 July 2008, Oxford Reports on Inter-
national Law in Domestic Courts, 1085 (I'T 2008).

#See In re Hussein, Germany, Regional Superior Court of Cologne, Judgment of 16 May 2000. 2 Zs
1330/99.
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ternational treaties and judicial practice, national legislation and judicial practice
are neither sufficiently representative nor consistent, and it is not yet possible to
prove that exceptions to immunity have formed customary international law.
The ILC should consider the possibility of submitting proposals in accordance
with the proposed law. At the same time, it should also conduct a review based
on a careful and thorough analysis of the current law, only on this basis can the
balance of interests between the principle of immunity and the punishment of

impunity be achieved.

4. Reasons for the Non-Applicability of the Immunity
Exception

Regarding the substance of the exception clause on immunity of state officials
from foreign criminal jurisdiction, the countries participating in the discussion
generally mentioned the need to strike a balance between preserving immunity
to protect the sovereign equality and safeguarding the impunity of the most se-
rious crimes under international law. Committing international crimes is the
core issue of the debate on the limitations and exceptions to immunity of state
officials from foreign criminal jurisdiction, owing to two elements: the relation-
ship between international crimes and jus cogens, and the relationship between
immunity and the fight against impunity. For the rules that have been deter-
mined as jus cogens, can the immunity exception be derived on the ground of
the higher degree of effect of compulsory law? Regarding the trend of the inter-
national community’s fight against impunity, is not applying the immunity ex-

ception a way of going against the international trend of development?

4.1. The Exception to Immunity Ratione Materiae
Should Still Apply to International Crimes

Commitment of international crimes is the main defense for non-applicability of
immunity, arguing that the conduct of a state official in an official capacity is the
responsibility of the state, and does not apply to international crimes (Gao, 2007).
The concept of international crime had not yet been clearly defined, although
the ILC adopted Draft Article 7, it has made substantial amendments to the draft
articles proposed by the Special Rapporteur”. In the fifth report, the Special
Rapporteur listed the crimes for which immunity is not applicable for the first
time, which is different from Draft Article 7 provisionally adopted by the ILC.
The Special Rapporteur did not mention the crime of apartheid when it was first
proposed, rather, it mentioned two instances of infringement exceptions and
corruption in the territories that were later deleted. It can be seen that even the
special rapporteur and the ILC have considerable disputes and differences on the
definition of international crimes. Although Draft Article 7 was approved by
most members, those in favor also regretted about the list of international crimes.

Some members considered other serious crimes such as aggression, human traf-

»See ILC Sixty-ninth session (second part) Provisional summary record of the 3378th meeting,
A/CN/4/SR.3378.
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ficking, terrorism should be included in the first paragraph of Draft Article 7.

Those who support international crimes as exceptions to immunity either be-
lieved that such crimes should not be regarded as official acts, or that such crimes
are extremely serious in nature should be regarded as exceptions to immunity.
However, if the illegal official acts performed by state officials can still be re-
garded as official acts and ultimately attributed to the state, why do international
crimes lose their official characteristics and no longer be attributed to the state?
Why the foreign official has committed an international crime, his official status
cannot be a reason for exemption or mitigation of his liability, and the customa-
ry international law rule of foreign official immunity is no longer applicable
(Liao, 2013)? In addition, how to distinguish a crime from an ordinary crime
and the most serious crime in the international community?

First, the application of immunity should be determined by the inherent rules
of immunity, not from the perspective of international crimes. The theoretical
basis for determining the nature of an official’s behavior is the statement of the
functional representative, and the fact is based on whether he performs official
duties on behalf of the country. The immunity of state officials is not necessarily
related to the illegality of the act, and the gravity of the crime should not affect
the official nature of the act (Li, 2012). In addition, genocide and aggression are
all related to national mechanisms and national policies, individuals cannot
commit the above-mentioned international crimes on their own. Judge Wyn-
gaert pointed out in his independent opinion on the Arrest Warrant Case that
some crimes under international law can actually only be implemented as part of
national policies through national means and mechanisms®. This claim has been
reflected in judicial and academic studies, critics also admit this fact. Therefore,
these so-called international crimes are still essentially acts of state officials per-
forming official duties on behalf of the country. Even assuming that the most se-
rious crime is no longer regarded as an act performed in an official capacity, at
this time the act has lost its official nature and lost the theoretical basis for the
state official’s immunity ratione materiae. How can there be immunity ratione
materiae from foreign criminal jurisdiction, and how can there be exceptions to

immunity?

4.2. The Exception to Immunity Ratione Materiae Is Not in Conflict
with Jus Cogens

Whether it does not regard international crimes as acts committed by state offi-
cials in their official capacity, or considers that international crimes themselves
constitute exceptions to immunity, they all viewed international crimes as viola-
tions of the basic values and principles of the international community, arguing
that such crimes violate jus cogens, and further considering that jus cogens were
higher-level rules. The most relevant case to this issue is the Pinochet case in the

United Kingdom, which emphasized that immunity shall not apply to interna-

*Provisional summary record of the 3378th meeting, pp. 13-16.
* Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), para. 36.
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tional crimes of a jus cogens nature®®. The Italian Supreme Court, in the Ferrini
case, stated that the commission of international crimes is a serious violation of
fundamental human rights and universal values of the international community.
These values are protected by international coercive norms, which take prece-
dence over the principle of immunity, therefore, national courts had universal
jurisdiction over crimes®’. When the immunity rules conflict with higher-level
Jus cogens rules, the procedural guarantee of state immunity should be automat-
ically lifted without legal effect. Although the view of jus cogens is supported by
some domestic courts, it has been rejected by the courts of other countries®.

It is undeniable that international crimes violate the values of the internation-
al community, genocide, crimes against humanity, and war crimes are all expli-
citly prohibited by jus cogens recognized by all parties. But is there really a con-
flict between jus cogens rules and immunity rules? In the State Jurisdiction Im-
munity Case, the IC] held that state immunity and jus cogens dealt with different
issues and operated at two levels without direct conflict between the two*. The
state immunity rule is limited to determining whether the courts of one country
can exercise jurisdiction over another country, it has nothing to do with whether
the act of prosecution is lawful or illegal. Recognizing foreign state immunity
under customary international law is not equivalent to confirming the lawful-
ness of the situation caused by the violation of the jus cogens. International cus-
toms have not yet formed a universal recognition that violations of jus cogens
will lead to the non-applicability of national immunity (Li & Xie, 2013). Similar-
ly, the coercive features of jus cogens and national officials’ immunity from
criminal jurisdiction are not incompatible.

Secondly, there is no clear level of legal effect in international law, and there is
no sufficient basis to prove that the effect of jus cogens is higher than that of
immunity rules. Violation of jus cogens does not necessarily lead to the non-appli-
cation of immunity. In the State Jurisdiction Immunity Case, the ICJ held that
Jus cogens rules cannot be derogated from, but the rules that determine the
scope and extent of jurisdiction will not harm the substantive rules that have the
status of jus cogens, and the concept of jus cogens did not require modification
or substitution of the application of the immunity rule*. The IC] also empha-
sized that state immunity is a procedural matter, a rule different from jus cogens
that stipulates international crimes, and that violation of jus cogens does not
automatically lead to exceptions to immunity”. The distinction between proce-
dures and substance is also a method recognized by domestic courts to resolve

the relationship between jus cogens and immunity, which does not depend on

**Third report on peremptory norms of general international law (jus coges), A/CN.4/714, para. 125.
3 Ferrini v. Federal republic of Germany, Court of Cassation, Judgment of 11 March 2004, Interna-
tional Law Reports, Vol. 128, p. 674.

*Immunity of State officials from foreign criminal jurisdiction, Memorandum by the Secretariat,
A/CN.4/596, para. 194.

*Jurisdictional Immunities of the State, Judgment, I.C.]. Reports, 2012, para. 95.

*Jurisdictional Immunities of the State, para. 95.

*Jurisdictional Immunities of the State, para. 93.
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the nature of the violation (Xie, 2014).

Finally, as a procedural rule, the immunity rule is related to the principle of
due process, and the unique value of this principle is in the same position as
other values. The value of the principle of due process (immunity rule) and the
value of substantive rules (jus cogens) are not in conflict with each other, both
domestic and international laws insist that the realization of substantive justice
cannot be done at the expense of due process. The Chinese government also in-
sists that immunity is a procedural rule, and procedural justice cannot be sacri-
ficed for the pursuit of substantive justice (Xu, 2014).

In view of the fact that the immunity rules and the norms that criminalize in-
ternational crimes deal with different issues, respectively belonging to two dif-
ferent areas, procedural law and substantive law, and there is almost no conflict
between the two. Immunity does not affect the relevant acts stipulated by the jus
cogens law, the immunity rule neither abolishes the responsibility for such acts,
nor does it completely exclude the foreign criminal jurisdiction over state offi-
cials, and there is no evidence to prove that there is a hierarchy between jus co-
gens law and immunity. Even though the Special Rapporteur on jus cogens law
supports the provision of exceptions to immunity for crimes that violate jus co-
gens, he still believed that the basis of the fifth report on immunity is uncon-
vincing®. Therefore, it is not sufficient to identify the exception to immunity on

the grounds of jus cogens.

4.3. No Exception to Immunity Ratione Materiae Do Not Mean
Impunity

The fact that the perpetrator acted in an official capacity does not affect his lia-
bility under international criminal law (Werle & JepBerger, 2017), immunity is a
procedural rule rather than a substantive rule, the application of immunity does
not imply the disappearance of criminal liability that may arise from wrongful
acts. After World War II, the Nuremberg Trials and the Tokyo Trials first put
forward the principle of imputation “not related to official positions”. With the
establishment of a series of international criminal tribunals, international crimi-
nal law has made significant progress in jurisdiction over combating serious in-
ternational crimes, the fight against impunity in international law has become a
trend nowadays (Deng, 2016).

Immunity is a neutral rule that does not in itself generate international crimes,
let alone encourage impunity (Xu, 2016). There is no direct causal relationship
between the rule of immunity and the emergence of impunity in the interna-
tional community, nor is there any absolutely inevitable connection between the
two concepts, nor is there any presumption that immunity will lead to impunity.
As a procedural rule, the immunity of a state official from foreign criminal juris-
diction may indeed hinder the prosecution of the official’s crimes by a country

other than the official’s country of nationality, but immunity does not mean

#ILC Sixty-ninth session (first part) Provisional summary record of the 3361st meeting, A/CN.4/
SR.3361, 14 June 2017.
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exempting the official from criminal responsibility, nor does it mean tolerance of
international crimes. On the contrary, the ICJ has pointed out that despite the
immunity, the courts of the state can still determine the criminal responsibility
of individuals without relying on the exercise of jurisdiction. In the State Juris-
diction Immunity Case, the IC] emphasized the procedural nature of immunity
that will not affect the definition of state responsibility, but only affects the pos-
sibility of prosecuting such responsibility through foreign jurisdiction®. Although
this case is not a case concerning immunity of state officials from criminal juris-
diction, the judgment of this case is of instructive significance for analyzing the
relationship between immunity and liability.

Regarding immunity from foreign criminal jurisdiction and individual crimi-
nal responsibility of state officials, the IC] emphasized in the Arrest Warrant
Case that the two are different concepts, granting of jurisdictional immunity to
the Minister of Foreign Affairs did not mean that the person would be able to
commit the crime with impunity®. There are many factors that lead to impunity,
the only influence of immunity is to prevent the determination of responsibility
through legal channels, but not directly lead to impunity for officials’ interna-
tional crimes. In this regard, the ICJ cited four solutions: prosecution by a state
official’s home court, waiving immunity by the state official’s home country,
holding the case after the state official has left office, and prosecution by an in-
ternational criminal court with jurisdiction. In these four situations, state offi-
cials may still enter criminal proceedings and ultimately bear personal criminal

responsibility.

4.4. Summary

To sum up, the three reasons supporting the exceptions to immunity ratione
materiae are not sufficient, so the exception to immunity ratione materiae can-
not be applied yet. First, the definition of international crime is not clear, inter-
national crimes cannot be effectively distinguished from official acts, and the
application of exception to immunity shall be determined through the immunity
rule rather than from the perspective of international crime. Second, there is no
evidence to prove that the effectiveness of jus cogens is higher than that of im-
munity rule, and the exception to immunity ratione materiae and jus cogens are
procedural rules and substantive rules respectively, so there is no conflict be-
tween them. Finally, there was no direct causal relationship between the immun-
ity rule and impunity, immunity of state officials from foreign criminal jurisdic-
tion was a different concept from individual criminal responsibility, so immuni-

ty ratione materiae did not equate to impunity.

5. Conclusion

Dealing with exceptions to immunity must follow the values and principles af-

fected by the immunity of state officials from foreign criminal jurisdiction, as

¥Jurisdictional Immunities of the State, Judgment, I.C.J. Reports 2012, para. 58.
“Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), para. 60.
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well as the values of national sovereignty equality and stability in international re-
lations. The immunity exception may be easily abused and reduced to a political
tool, harming the sovereignty of a country through abusive prosecution against of-
ficials of other countries, and thereby affecting the stability of state-to-state rela-
tions. Although Draft Article 7 stipulating the exception to immunity ratione ma-
teriae was supported by the majority of members and was provisionally adopted,
the position of the ILC does not represent the general position of the interna-
tional community, not to mention the fact that there were still a number of dis-
senting views even within the ILC itself. Regardless of final draft on the excep-
tions to the immunity ratione materiae, the draft will eventually be submitted to
the UN General Assembly, and the final opinions of the UN member states on
Draft Article 7 are still unknown.

To sum up, the legislative and judicial practices of immunity of state officials
from foreign criminal jurisdiction are very different in various countries, the li-
mited number of inconsistent practices has not established a unified general prac-
tice, although it cannot be interpreted that exceptions to immunity do not exist
at all, it is also difficult to conclude that the immunity exception has formed a
norm of customary international law. In addition, the non-official nature of in-
ternational crimes, the higher effectiveness of jus cogens, and the fact that they
are not conducive to the fight against impunity are not convincing enough to
support the exception to immunity for state officials from foreign criminal juris-
diction. In this context, Commissioner Huang’s view might be agreed that if
there is no consensus on Draft Article 7, the committee should put aside this is-
sue for the time being and discuss it later*". There are exceptions to immunity,
but it is premature to discuss the issue of immunity exceptions. The focus of this
topic should on granting state officials immunity from foreign criminal jurisdic-
tion, rather than clarifying the crimes under international law in respect of which

immunity ratione materiae shall not apply.
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