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Executive Summary

Spending control and deficit restraint are in-
dispensable to a nation’s stability and long-
term economic health. Yet alarm over lack of
spending restraint under President Donald
Trump’s administration, even with the ben-
efit of a healthy economy, has not stemmed
disbursements.! Without significant changes,
more will soon be spent on debt service than
on the entire defense budget, especially as in-
terest rates rise.” Meanwhile, magical think-
ing that government outlays create wealth is
now fashionable among emboldened progres-
sives who advocate Medicare for All, a Green
New Deal, and a guaranteed national income,
while supposed fiscal conservatives have lost
the appetite for addressing spending.®

In March 2019, the White House budget
proposal requested $4.746 trillion in outlays
for fiscal year (FY) 2020, with annual spend-
ing projected to top $5 trillion in 2022.%
This year, the Congressional Budget Office’s
January 2020 Budget and Economic Outlook,
covering 2020 to 2030, shows discretionary,
entitlement, and interest spending exceeded
$4.4 trillion in FY 2019 and projects spend-

ing above $5 trillion by FY 2022, and nearly
$7.5 trillion by 2030.° The national debt
now stands at $23.2 trillion, up more than
$2 trillion since 2018.°

As imposing as that is, the cost of govern-
ment extends even beyond what Washington
collects in taxes and the far greater amount
it spends. Federal environmental, safety and
health, and economic regulations and inter-
ventions affect the economy by hundreds of
billions—even trillions—of dollars annu-
ally. These regulatory burdens can operate
as a hidden tax.” Unlike on-budget spend-
ing, regulatory costs caused by government
are largely obscured from public view. As
the least disciplined aspect of government
activity, regulation can be appealing to law-
makers. Budgetary pressures can incentivize
lawmakers to impose off-budget regula-
tions on the private sector rather than add to
unpopular deficit spending. For example, a
government job training or child care initia-
tive could involve either increasing govern-
ment spending or imposing new regulations
that require businesses to provide those ben-
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efits. Just as firms generally pass the costs of
some taxes along to consumers, some regula-
tory compliance costs and mandates borne
by businesses will percolate throughout the
economy, finding their way into consumer
prices and workers” wages.®

When the U.S. federal administrative state
began its growth a century ago, few likely
imagined the tangle of rules it would yield
and how those would envelop the economy
and society. Over several decades, rules have
accumulated year after year with little re-
trenchment. Over the past three years, there
have been some reversals in this regard, such
as a slowdown in the issuing of new rules
and some rollbacks of existing ones, but
there remain reasons for concern.

One of the Trump administration’s first di-
rectives was a memorandum to executive
branch agencies titled “Regulatory Freeze
Pending Review.”® Presidents routinely take
similar steps to review predecessors’ pend-
ing actions and prioritize their own.'” The
president went further in issuing a series of
actions related to general regulatory pro-
cess reform, reforming the executive branch
itself, and streamlining internal agency pro-
cesses and timeliness of regulatory approvals
and removing undue burdens generally.

Some of Trump’s executive actions since tak-
ing office worryingly have gone the other
way, such as emphasizing trade restrictions,
anti-dumping, “buy American” agendas, and
more."" The extensive executive actions un-
dertaken aimed at liberalization have been
both broad-based and sector-specific to areas
such as financial regulation, antiquities and
national monuments, offshore resource ac-
cess, education, health care,' agricultural
biotechnology, and more (see Box 1).

Since the federal government heavily influ-
ences society through regulation as well as
spending, lawmakers should work toward
thorough tracking and disclosure of regu-
latory costs and perform periodic house-
cleaning. The limited cost—benefit analysis
currently undertaken by agencies relies
largely on agency self-reporting and covers

only a fraction of rules.”® Regulators are re-
luctant to acknowledge when a rule’s benefits
do not justify its costs. In fact, one could ex-
pect agencies to devise new and suspect cat-
egories of benefits to justify rulemaking.'

Excess regulation is largely driven by the
longstanding delegation by Congress of

its rightful lawmaking power to executive
branch regulatory agencies. Addressing that
situation effectively will require the restora-
tion of Congress’ duties under Article I of
the Constitution rather than “mere” adminis-
trative law reforms. This could take the form
of congressional votes on significant or con-
troversial agency rules before they become
binding. Getting lawmakers on the record as
supporting or opposing specific rules would
reestablish congressional accountability and
affirm a principle of “no regulation without

representation.”"

Federal regulatory transparency report cards,
similar to the presentation in 7en Thousand
Commandments, could be issued each year to
distill information for the public and policy
makers about the scope of the regulatory
state.'® Scattered government and private
data exist about the number of regulations
issued by agencies and their costs and ef-
fects. Improving and compiling some of that
information can shed light on the scope of
the federal regulatory enterprise. That goal
is central to the annual 7en Thousand Com-
mandments report.

The 2020 edition of Zen Thousand Com-
mandments is the latest in an annual se-

ries that examines the scope of the federal
regulatory state to help illustrate the need
for measures like regulatory budgeting and
ultimately congressional accountability. This
report contains seven major elements:

1. A bulleted summary of highlights.

2. An overview of ways the Trump admin-
istration has attempted to stem the flow
of regulations and roll back old ones.

3. A detailed discussion of Trump’s own
regulatory impulses—implemented,
pending, and potential—that could
undermine his own regulatory effort.
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Box |. Prominent Executive Actions on Regulatory Process Reform
during Trump’s First Three Years

2017
Presidential Memorandum, Streamlining Permitting
and Reducing Regulatory Burdens for Domestic
Manufacturing, January 24,2017."
Executive Order 13755, Expediting Environmental
Reviews and Approvals for High Priority Infrastruc-
ture Projects, January 24,2017.'8
Executive Order 13771, Reducing Regulation and
Controlling Regulatory Costs, January 30,2017."
Executive Order 13772, Core Principles for Regulat-
ing the United States Financial System, February 3,
2017.%
Executive Order 13777, Enforcing the Regulatory
Reform Agenda, February 24,2017.*!
Executive Order 13781, Comprehensive Plan for
Reorganizing the Executive Branch, March 13,2017.%
Executive Order 13777, Identifying and Reducing Tax
Regulatory Burdens, April 21,2017.
Executive Order 13790, Promoting Agriculture and
Rural Prosperity in America, April 25,2017.%
Executive Order 13792, Review of Designations
under the Antiquities Act, April 26,2017.>
Executive Order 13791, Enforcing Statutory Prohibi-
tions on Federal Control of Education, April 26,2017.%
Executive Order 13795, Implementing an America-
First Offshore Energy Strategy, April 28,2017.
Executive Order 13807, Establishing Discipline and
Accountability in the Environmental Review and
Permitting Process for Infrastructure Projects, August
15,2017
Executive Order 13813, Promoting Healthcare
Choice and Competition across the United States,
October 12,2017.%

2018
Presidential Memorandum, Memorandum for the
Secretary of the Interior: Supporting Broadband
Tower Facilities in Rural America on Federal Proper-

ties Managed by the Department of the Interior, Janu-
ary 8,2018.%°

Executive Order 13821, Streamlining and Expedit-
ing Requests to Locate Broadband Facilities in Rural
America, January 8,2018.%!

Presidential Memorandum, Promoting Domestic
Manufacturing and Job Creation—Policies and Pro-
cedures Relating to Implementation of Air Quality
Standards, April 12,2018.%

Executive Order 13847, Strengthening Retirement
Security in America, August 31,2018.%

Presidential Memorandum, Promoting the Reliable
Supply and Delivery of Water in the West, October
19,2018.3

Presidential Memorandum, Developing a Sustainable
Spectrum Strategy for America’s Future, October 25,
2018

2019
Executive Order 13855, Promoting Active Manage-
ment of America’s Forests, Rangelands, and other
Federal Lands to Improve Conditions and Reduce
Wildfire Risk, December 21,2018.3¢
Executive Order 13891, Promoting the Rule of Law
through Improved Agency Guidance Documents,
October 9,2019.57
Executive Order 13892, Promoting the Rule of Law
through Transparency and Fairness in Civil Admin-
istrative Enforcement and Adjudication, October 9,
2019.%8
Executive Order 13879, Advancing American Kidney
Health, July 15,2019.%°
Executive Order 13878, Establishing a White House
Council on Eliminating Regulatory Barriers to Afford-
able Housing, June 25,2019.%
Executive Order 13874, Modernizing the Regulatory
Framework for Agricultural Biotechnology Products,
June 11,2019.4
Executive Order 13868, Promoting Energy Infrastruc-
ture and Economic Growth, April 10,2019.4

4. An overview of the scope of the regu- 5. An analysis of trends in the numbers of
rules and regulations issued by agencies,
based on information provided in the
Federal Register and in the Regulatory Plan
and Unified Agenda of Federal Regulatory

and Deregulatory Actions. This section

latory state, including a taxonomy of
categories and instances of unmeasured
costs of regulation and intervention, and
depictions of its appraised size compared
with federal budgetary components and

gross domestic product (GDP). also provides a brief survey of memo-
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Trump’s regulatory
streamlining could
be offset by his
actions favorable
toward regulatory
intervention.

randa, notices, and other “regulatory dark

matter,” and examines implementation of

Trump’s “one-in, two-out” process for new
regulations and its limitations.

6. Recommendations for reform that em-
phasize disclosure and improving con-
gressional accountability for rulemaking.

7. An appendix containing historical tables
of regulatory trends over past decades.

For the good of the nation’s stability and eco-
nomic health, the regulatory process should
be made as transparent as possible and be
brought under greater democratic account-
ability and constitutional norms. Some high-
lights from the report follow.

*  Apart from sector-specific executive
orders and memoranda, there are six
prominent ways the Trump administra-
tion has streamlined regulation so far:
—  Elimination of 15 rules and one

guidance document via the Congres-
sional Review Act (CRA);

—  Delay or withdrawal of 1,570 of
Obama administration rules in the
pipeline;

—  Multipronged streamlining of per-
mitting for pipelines, bridges, 5G
broadband, rural broadband, and
other infrastructure;

— Agency restraint in initiating large,
significant rulemakings;

— Continued progress, albeit with
declining marginal returns, on the
presidential requirement that agen-
cies eliminate at least two rules for
every one issued;

—  Steps toward addressing agency
guidance documents and other sub-
regulatory decrees.

*  For the first time, in fiscal year 2019, the
administration did not meet the one-in,
two-out goals as prescribed by Executive
Order 13771, “Reducing Regulation and
Controlling Regulatory Costs.” Instead of
“one-in, two-out,” the ratio was 1.7 to one.

»  Agencies stated priorities and “invento-
ries” of rules signal some warning signs for
Trump’ deregulatory agenda. While the

Trump administration can be said to have

technically met the goal of implementing

a “one-in, two-out” process for federal

regulations over the past three years taken

as a whole, the longer-term horizon

plainly shows agencies poised to reverse

this and to issue substantially more regu-

latory actions than deregulatory ones.

Some warning signs are of Trump’s own

creation. President Trump’s regulatory

streamlining is being offset by his own

favorable comments and explicit actions

toward regulatory intervention in the

following areas:

— Antitrust intervention

—  Financial regulation

—  Hospital and pharmaceutical price
transparency mandates and price
controls

—  Speech and social media regulation

—  Tech regulation

— Digital taxes

—  Bipartisan large-scale infrastructure
spending with regulatory effects

—  Trade restrictions

—  Farming and agriculture

—  Subsidies with regulatory effect

—  Telecommunications regulation,
including for 5G infrastructure

—  DPersonal liberties: health-tracking,
vaping, supplements, and firearms

— Industrial policy or market socialist
funding mechanisms (in scientific
research, artificial intelligence, and a
Space Force)

—  Welfare and labor regulations (job
training, the new family leave)

Given the limited available federal
government data and reports, as well as
contemporary studies—and the federal
government’s failure to provide a regu-
larly updated estimate of the aggregate
costs of regulation—this report employs
a placeholder estimate for regulatory
compliance and economic effects of fed-
eral intervention of $1.9 trillion annu-
ally. This is for purposes of context and
rudimentary comparison with federal
spending and other economic metrics.
This report also presents an outline of
the vast sweep of intervention and poli-
cies for which costs are disregarded.
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The burden of regulatory intervention is
equivalent to over 40 percent of the level
of federal spending, projected to be $4.6
trillion in 2020.

Regulatory costs of $1.9 trillion amount
to 9 percent of U.S. GDP, which was
estimated at $21.54 trillion in 2019 by
the Commerce Department’s Bureau of
Economic Analysis.

When regulatory costs are combined
with estimated federal FY 2019 outlays
of $4.447 trillion, the federal govern-
ment’s share of the entire economy
reaches 30 percent (state and local
spending and regulation would add to
that).

If it were a country, U.S. regulation
would be the world’s eighth-largest
economy (not counting the U.S. itself),
ranking behind Italy and ahead of Brazil.
The regulatory hidden “tax” is equiva-
lent to federal individual and corporate
income tax receipts combined, which
totaled $1.914 trillion in 2019 ($1.698
trillion in individual income tax rev-
enues and $216 billion in corporate
income tax revenues).

Regulatory costs rival corporate pretax
profits of $2.063 trillion.

If one assumed that all costs of federal
regulation and intervention flowed

all the way down to households, U.S.
households would “pay” $14,455 annu-
ally on average in a regulatory hidden
tax. That amounts to 18 percent of the
average pretax income of $78,635 and
24 percent of the average expenditure
budget of $61,224. The regulatory “tax”
exceeds every item in the household
budget except housing. That means that
an average American household “spends”
more on embedded regulation than on
health care, food, transportation, enter-
tainment, apparel, services, or savings.
Calendar year 2019 ended with 2,964
final rules in the Federal Register, which
was the lowest count since records began
being kept in the 1970s and is the only
sub-3,000 tally ever (in the 1990s and
early 2000s, rule counts regularly ex-
ceeded 4,000 annually).

During calendar year 2019, while agen-
cies issued those 2,964 rules, Congress
enacted “only” 105 laws. Thus, agencies
issued 28 rules for every law enacted
by Congress. This “Unconstitutionality
Index”—the ratio of regulations issued
by agencies to laws passed by Congress
and signed by the president—highlights
the entrenched delegation of lawmaking
power to unelected agency officials. As
it happens, the average ratio for the past
decade has also been 28.
In 2017, Trump’s first year, the Fed-
eral Register finished at 61,308 pages,
the lowest count since 1993 and a 36
percent drop from President Barack
Obama’s 95,894 pages, which had been
the highest level in history. The 2019
Federal Register tally rose to 70,938
pages. However, Trump’s rollbacks of
rules—and as noted there are far fewer
rules overall—also necessarily add to
rather than subtract from the Regiszer.
The Weidenbaum Center at Washington
University in St. Louis and the George
Washington University Regulatory Stud-
ies Center in Washington, DC, jointly
estimate that agencies spent $72 billion
in fiscal year 2019 to administer and
police the federal regulatory state. This
on-budget sum is in addition to compli-
ance and economic burdens.
At the end of calendar year 2019, 2,131
proposed rules were contained in the
Federal Register pipeline.
In contrast to the 2,964 rules finalized in
calendar year 2019, 68 federal depart-
ments, agencies, and commissions have
in the pipeline 3,752 regulatory actions
at various stages of implementation
(recently completed, active, and long-
term stages), according to the fall 2019
Unified Agenda of Federal Regulatory
and Deregulatory Actions. Of the 3,752
rules, 689 are “Deregulatory” for Ex-
ecutive Order 13771 purposes, broken
down as follows:
— Of 2,602 rules in the active phase,
522 are deemed deregulatory.
—  Of 546 completed rules, 106 are
deemed deregulatory.

If it were a
country, U.S.
regulation would
be the world’s
eighth-largest
economy.
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— Of 604 long-term rules, 613 are
deemed deregulatory.
Of the 3,752 regulations in the Agenda’s
pipeline (completed, active, and long-
term stages), 192 are “economically
significant” rules, which the federal
government describes as having annual
economic effects of $100 million or
more. Of those 192 rules, 33 are deemed
deregulatory for purposes of Trump
Executive Order 13771 (11 at the com-
pleted stage, 20 at the active stage). Only
two are at the planned long-term rule
phase.
Since 1993, when the first edition of
Ten Thousand Commandments was
published, agencies have issued 107,712
rules. Since the Federal Register first
began itemizing them in 1976, 204,802
final rules have been issued.
The Trump administration’s spring and
fall 2019 editions of the Unified Agenda
of Regulatory and Deregulatory Actions
contained a combined 70 completed
“economically significant” rules (the
counts were 35 and 88 in 2018 and
2017, respectively). The yearly average
for Barack Obama’s eight years was 69;
George W. Bush’s average over his term
was 49. Trump’s average so far is 64,
but his Agendas are the first to contain
expressly deregulatory economically sig-
nificant rules for purposes of Executive
Order 13771.
During calendar year 2019 the Govern-
ment Accountability Office (GAO)
issued 74 reports on “major” rules—a
category similar to but slightly broader
than economically significant—as the
Congressional Review Act requires it
to do. In the first year of the Trump
administration, the count was 49, the
lowest ever. President George W. Bush’s
administration averaged 63 major rules
annually during his eight years in office.
President Obama averaged 86. Obama
issued 685 major rules during his term,
compared with Bush’s 505. Approaching
the end of Trump'’s first term, the presi-

dent’s average is 59 yearly, but a signifi-
cant portion are deemed deregulatory.
Of the 3,752 regulations in the pipeline,
644 affect small businesses. Of those,
347 required a Regulatory Flexibility
Analysis (official assessment of small-
business impacts), down from 412 in
2016. An additional 297 were other-
wise noted by agencies to affect small
businesses in some fashion. Overall,

102 rules affecting small business were
deemed “deregulatory.”

The seven most active rule-producing
entities—the Departments of Com-
merce, Defense, Health and Human
Services, the Interior, Transportation, the
Treasury, and the Environmental Protec-
tion Agency (EPA)—account for 2,002
rules, or 53 percent of all rules in the
Unified Agenda pipeline.

President Trump issued 47 executive
orders in 2019 (after 63 in 2017 and

35 in 2018). From the nation’s found-
ing through the Obama administration,
more than 15,285 executive orders have
been issued. President Obama issued a
total of 276, similar to President George
W. Bush’s 291. Prior to the 20th century,
most presidents had no more than a few
dozen. In contrast, Woodrow Wilson is-
sued 1,803, Coolidge issued 1,204, and
Franklin D. Roosevelt issued 3,467.
President Trump issued 26 presidential
memoranda in 2019, after issuing 38 in
2017, and 30 in 2018. President George
W. Bush published 131 memoranda

in the Federal Register over his entire
presidency, whereas President Obama
published 257.

Public notices in the Federal Register
normally exceed 24,000 annually, with
uncounted guidance documents and
other proclamations with potential
regulatory effect among them (and other
guidance documents that do not appear
in the Register at all). There were 21,804
notices issued in 2019. There have been
616,455 public notices since 1994 and

well over a million since the 1970s.
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9,999 Commandments!?
Six Ways Rule Flows Have Been
Reduced or Streamlined

This edition of 7en Thousand Command-
ments begins with a survey of approaches the
Trump administration took in its first three
years to fulfill promises to streamline red
tape. The report then puts Trump’s numbers
in historical context and examines some spe-
cifics of implementation of Trump’s Execu-
tive Order 13771, “Reducing Regulation
and Controlling Regulatory Costs,” and sub-
sequent White House guidance to eliminate
two regulations for every “significant regula-
tory action” issued.*

Assessing agencies’ priorities and results to
date illustrates some limitations for the pros-
pects for continued streamlining of rules and
regulations when presidential attention turns
elsewhere (particularly given that the 116th
Congress will not enact a legislative regula-
tory reform package). Barack Obama un-
apologetically wielded the “pen and phone”
to expand federal reach over private affairs.*
Donald Trump, too, has used the pen and
phone, in significant part to attempt to undo
Obama programs and otherwise streamline
regulation.® However, Trump also expresses
substantial regulatory impulses of his own
that arguably undermine his administra-
tion’s reform agenda; that will be reviewed
here as well. The overarching reality is that
the federal government is far larger than ever,
and Trump’s executive branch reorganization
initiative undertaken alongside regulatory
streamlining has resulted in the elimination
of no regulatory agencies.*

Presidents come and presidents go, but few
systematically and in such prolonged fashion
attempt to freeze and roll back rulemaking.
Agencies and outside advocacy groups react
strongly to protect the administrative state,

and legal challenges to Trump’s regulatory
rollback and Executive Order 13771 pre-
dictably ensued.*” A poor record in court for
some Trump streamlining measures has been
widely noted.® These included early judicial
rebukes to Trump’s efforts to delay imple-
mentation of certain elements of the EPA’s
Waters of the United States rule and of a
chemical disaster preparedness and disclosure
rule.”

The administrative state’s fundamental in-
compatibility with limited government is
readily observable in the rulemaking process
itself. The 1946 Administrative Procedure
Act requires adherence to process for roll-
ing back rules or changing policy, not just
for issuing a rule in the first place as court
losses show.”® The Administrative Procedure
Act’s rulemaking process allows for wiggle
room to grow regulation via its “good cause”
exemption, by which an agency may deem
notice and comment for certain rules as
“impracticable, unnecessary, or contrary to
the public interest,” but that leniency seems
not to have applied to rollbacks.’* There-
fore, rules cannot be eliminated via the same
“good cause” exemption. Rather, a rule can
be replaced only with a new rule or legisla-
tion.>* Further eroding accountability, the
logic of the administrative state has gener-
ated a judicial philosophy known as Chevron
deference, whereby courts yield to agencies’
interpretations of the enabling statutes under
which they write their rules, as long as the
agency’s interpretation has some “rational ba-
sis,” which is not much of a restraint.”

The two-for-one executive order was ex-
plicit regarding its own legal limitations. The
Trump approach in Executive Order 13771

The Administrative
Procedure Act
allows for wiggle
room to grow
regulation via
its “good cause”
exemption.
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The reality is
that the
administrative
state is alive and

well, powering
ahead.

seems executed well within the rule of law, as
much as that concept applies in the context
of the administrative state.” Executive Order
13771 asserts: “Nothing in this order shall be
construed to impair or otherwise affect ... the
authority granted by law to an executive de-
partment or agency. ... This order shall be im-
plemented consistent with applicable law.”
Reforming or revoking major regulations,

like the EPA’s Waters of the United States or
Clean Power Plan rules, takes years. As Heri-
tage Foundation analyst James Gattuso said
of Trump’s first year: “Given the procedural
and institutional obstacles to repealing a rule,
it is unlikely that any administration would
be able to achieve substantial deregulation.”
And sure enough, early on, then-Office of
Management and Budget (OMB) Director
Mick Mulvaney (who then served as White
House acting chief of staff until March 2020)
affirmed that when it came to rollbacks of
Obama “midnight rules” and not-yet-imple-
mented rules in the pipeline, “None of them
are very sexy. ... None of them are very glam-
orous. None of them really rise to the level of
getting national attention. But think about
that—860 of them.” The big changes, like
recodification of the Waters of the United
States®® and Clean Power Plan rules, took time
but eventually did occur.”

The court losses were a rebuke, but they also
highlight the permanence of an entrenched
administrative state immune to unilateral
reduction in scope. This is not necessarily a
bad thing from a long-term perspective, as
it can help shift the focus to where it be-
longs—on a Congress with transitory mem-
bership that has delegated away much of its
lawmaking power to executive branch agen-
cies and their career personnel.

Curiously, while the impression is given
by opponents that Trump’s rollbacks are il-
legal and undermine health and safety and
<« ,’60 . . .
safeguards™ in their sweeping character,
other progressive commentators, covering all
the bases presumably, call Trump’s boasts a
<« . ”61 .
deregulation myth.”®' Complaints, some-
times contradictory, range from the dismis-
sive observation that the administration

“claims credit for some regulatory actions
begun under Obama”®* to the claim that
Trump merely wants to offload red tape to
the government.® We find progressives’ char-
acterization of a “war on regulation”* and
Paul Krugman’s outlandish claim that “Don-
ald Trump Is Trying to Kill You.”® We have
claims that the “rollback has largely been a
bust. In some cases, in fact, it’s been an out-
right fraud.”® So Trump is both overreaching
and not accomplishing anything, according
to progressives and other opponents. Both
cannot be true.”

The success or failure dispute notwithstand-
ing, the reality is that the administrative state
is alive and well, powering ahead. While
improvements can be made to the imple-
mentation of Executive Order 13771 and
to newer orders issued to restrain abuse of
guidance documents, a president can achieve
only a limited streamlining in a systemic im-
balance tilted toward escalating administra-
tive state power.”” Executive Order 13771,

in an arena in which agencies make most
law, underscores what a president may nor
do acting alone.”® As such, Executive Order
13771 represents a voluntary weakening of
executive power regarding certain regulation
(we are not addressing wider policy matters
in this context). The underlying message of
Executive Order 13771 is that of Article I of
the Constitution: If something needs to be
regulated, Congress should pass a law. In the
meantime, in implementing Executive Order
13771 and reporting results, the Trump ad-
ministration now explicitly separates actions
deemed deregulatory from those deemed reg-
ulatory. This designation could have staying
power and be carried forward by subsequent
administrations.

Meanwhile, Executive Order 13771 did
not apply either to rules from independent
agencies like the Federal Communications
Commission (FCC) or the Consumer Fi-
nance Protection Bureau (CFPB) or to rules
mandated by Congtess, as opposed to those
spearheaded by agencies themselves. Sub-
stantial regulatory streamlining of these re-
quire either new rulemaking or legislation.
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Trump’s regulatory rollbacks over the past
three years—limited given their largely uni-
lateral implementation within the inertia of
a rigid preexisting administrative state—have
consisted of six main elements:

First, 14 rules that had been finalized during
the closing months of the Obama adminis-
tration and on track to take effect were elim-
inated using the CRA in 2017, via individual
resolutions of disapproval passed by Con-
gress and signed by Trump.”" The rules re-
moved were generally not headline-grabbing
reforms, nor all major ones.”? There were
hundreds of rules eligible to be rolled back,
which provides the reality check that busi-
nesses often favor regulation that provide ad-
vantages over rivals.”” An additional rule not
originated under Obama and one guidance
document from the Consumer Financial
Protection Bureau were also eliminated by
resolution of disapproval in 2018. In similar
fashion, when Trump leaves office, rules is-
sued in the waning months of his presidency,
including those meant to streamline, would
be similarly vulnerable.

Second, the Trump administration withdrew
or delayed 1,579 Obama administration rules
that were in the pipeline at the time of inau-
guration but not yet finalized, as follows:"

* 635 withdrawn;
e 244 made inactive;
* 700 delayed.

Third, streamlining permitting for bridges,
pipelines, transportation, telecommunica-
tions, and other infrastructure is being inter-
preted as creating a more favorable climate
for infrastructure planning.”” This mani-
fested in several ways, such as the permit-
ting-related executive actions noted in Box 1,
the Commerce Department’s permit stream-
lining action plan (which contained a collec-
tion of rule recommendations),’® and some
elements, with caveats, of the 2019 Trump
Budget proposal addressing infrastructure
reform.”’

Fourth, to the limited extent possible, agen-
cies have largely abstained from issuing sig-

nificant new regulatory initiatives. While
more significant rules have been removed
than added, such rules still have been added.
Trump’s total final rule counts were 3,281

in 2017; 3,368 in 2018; and 2,964 in 2019,
compared to Obama’s 2016 tally of 3,853
(these are calendar years).”® Of Obama’s fi-
nalized rules, 486 were categorized as “sig-
nificant.” The “significant” subset for Trump
has been 199, 108, and only 66 for the past
three years, respectively. Even these lower
rule counts can still overstate agencies’ con-
ventional rulemaking activity, since some
“rules” have been and are Executive Order
13771—driven delays or rollbacks of existing
rules.

Fifth, the Trump administration technically
exceeded the one-in, two-out goals for adop-
tion of significant regulatory actions in the
first two fiscal years,” but the increasing dif-
ficulty of rule offsets led to not quite meet-
ing the objective in fiscal year 2019 without
rounding up.* In implementing the stream-
lining process, two OMB guidance docu-
ments on the one-in, two-out executive order
were issued after the order itself.?! Further,
another 2017 executive order established
Regulatory Reform Task Forces at various
agencies.®? Agencies also sought public input
on rule streamlining.® But these changes are
bumping against limits. Since the adminis-
tration is acting without any bipartisan sup-
port from Congress, rewriting rules under
the strictures of the Administrative Proce-
dure Act becomes the only option left as
Trump’s Executive Order 13771 one-in, two-
out campaign matures, and that affects the
ratio considerably.

However, while it inevitably becomes harder
to eliminate more than two rules for each
added without Congress contributing to the
effort, the point of the spear of the Trump
deregulatory program is the capping of net
new regulatory costs at zero, for which the
regulatory eliminations are a tool—a mini-
regulatory budget of sorts. “By requiring a
reduction in the number of regulations, the
order incentivizes agencies to identify regula-
tions and guidance documents that do not
provide sufficient benefits to the public,”

Businesses often
favor regulation
that provide
advantages over
rivals.
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Table 1. Significant Regulatory Actions

FY2017 FY2018 FY2019 Total
Regulatory 3 14 35 52
Deregulatory 67 57 6l 185
Claimed ratio—rules out/rules in 22/1 4/1 1.7/1 3.6/1

noted then-OMB Office of Information

and Regulatory Affairs (OIRA) Administra-
tor Neomi Rao in the “Introduction to the
Fall 2018 Regulatory Plan.” In that respect,
the administration claimed net regulatory
cost savings of $50.9 billion in total present-
value regulatory costs across the government
between 2017 and 2019, with $13.5 billion
of that occurring in 2019.%° The trajectory of
out/in follows:

In 2017, the White House maintained that
the goal of one-in, two-out for regulations
was exceeded with a claimed 22-to-one out/
in ratio, since only three “significant” new
regulatory actions were imposed during that
fiscal year, while 67 reductions were made.*
Six rules included in the roundup of 67 were
among the 15 eliminated via Congressional
Review Act resolutions of disapproval. In-
terestingly, among the initial 67 rule reduc-
tions, nine appeared to be revocations or
alterations of sub-regulatory guidance, no-
tices, orders, or information collections.

A bewildering rulemaking nomenclature
places regulations into an array of categories
encompassing such terms as rules, significant
rules, major rules, economically significant
rules, guidance, and more.*” Some indepen-
dent agency rules were removed via CRA
procedures but not taken as “credit” for
two-for-one purposes, since the order did
not bind independent agencies. Examples of
these included a CFPB arbitration rule,®® a
Securities and Exchange Commission (SEC)
rule on foreign resource extraction payment
disclosure,* and an FCC broadband pri-
vacy regulation.” The FCC’s elimination of
Obama-era net neutrality rules’ and mod-
ernization of broadcast ownership rules are
among significant undertakings not included
in two-for-one, but like all substantial final

rules, new rulemaking proceedings can be

lengthy.”?

In 2018, OIRA reported in “Regulatory
Reform Results for Fiscal Year 2018” that
“Agencies issued 176 deregulatory actions
and 14 significant regulatory actions,” for an
overall 12-to-one ratio. ** Fifty-seven of these
deregulatory actions were deemed signifi-
cant, so comparing significant deregulatory
to significant regulatory actions yielded a
four-to-one ratio.”

In 2019, OIRA reported in “Regulatory
Reform Results for Fiscal Year 2019” that
“Agencies issued 150 deregulatory actions
and 35 significant regulatory actions,” for an
overall 4.3-to-one ratio.” Sixty-one deregula-
tory actions were signiﬁcant, so comparing
significant deregulatory to significant regula-
tory actions yields a ratio of 1.7 to 1, falling
a bit short of the one-in, two-out goal.”®

Below is a summary of the three Trump fis-
cal years of claimed significant reductions.
The overall ratio stands at about 3.6 to one,
as shown in Table 1.

Box 2 summarizes the Trump administra-
tion’s 2019 claimed 150 completed regula-
tory eliminations or reductions by agency,
showing significant (59) and other/non-
significant (91) components, along with

a breakdown of the claimed $13 billion

in present value cost savings for fiscal year
2019.”7 As Box 2 shows, the Department of
Health and Human Services issued the most
claimed significant deregulatory rules (11)
and led in claimed cost savings ($11.4 bil-
lion); Veterans Affairs and the EPA account
for most of the cost added. While overall the
“no net new costs” directive is apparently
being met given the body of agency activity
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Box 2. Completed EO 13771 Deregulatory (Significant and other) Actions,
Regulatory Actions, and Claimed Cost Savings, FY2018

Deregulatory Actions Regulatory Present
Total Significant Other Actions Value Savings

Executive Department/Agency 150 6l 89 35 ($13,470.9)
Dept. of Agriculture 13 5 8 $(2,152.0)
Dept. of Commerce 18 0 18 $(73.2)
Dept. of Defense 4 2 2 $(21.5)
Dept. of Education 4 2 2 $(3,081.5)
Dept. of Energy 5 2 3 $(305.9)
Dept. of Health and Human Services 14 I 3 13 $(11,400.7)
Dept. of Homeland Security I 4 7 $(781.1)
Housing and Urban Development 2 2 0 I $(365.0)
Dept. of Interior 18 4 14 $(1,452.8)
Dept. of Justice I 0 I I $20.8
Dept. of Labor 8 8 0 2 $(7,959.3)
Dept. of Transportation 23 8 I5 4 $(2,319.2)
Dept. of the Treasury 4 3 I I $61.7
Veterans’ Affairs 3 | 2 3 $8,129.9
Environmental Protection Agency 18 4 14 6 $8,392.4
DoD/GSA/NASA (Federal
Acquisition Regulation) I I 0 I $(8.8)
Office of Personnel Management I I 0
Small Business Administration I I 0 $(16.3)
U.S.Agency for International
Development I 0 I $(138.50)
TOTAL 150 59 91 35 $(13,471.0)

Source:White House OMB, Regulatory Reform Results for Fiscal Year 2019, https://www.reginfo.gov/public/do/eAgendaEO 1377 1.

surveyed by OMB, it appears to not neces-
sarily be happening by individual agency in a
given year. As noted, deregulatory campaigns
take years.

Again, there are ample critiques of the real-
ity of the claimed cost reductions, of their
effect on the economy, of their neglect of
benefits,” and charges of “taking exagger-
ated credit for small reductions.”®” But, as
then-acting OIRA Director Dominic Man-
cini stated in 2017, “EO 13771 deregula-
tory actions are not limited to those defined
as significant under EO 12866 or OMB’s
Final Bulletin on Good Guidance Practices.”'*°
Nonsignificant deregulatory rules issued

may contribute to cost savings. Additionally,
there have been eliminations beyond what
the White House took credit for, such as
with guidance documents and independent
agency streamlining. Details on precisely
what the rules are from each agency, the full
list—of 150 deregulatory (59 significant and
91 nonsignificant) and 35 regulatory ac-
tions—is provided in OMB’s “Regulatory
Reform Report: Completed Actions for Fis-
cal Year 2019.710

Regarding the net zero “regulatory budget,”
we noted that OMB claims agencies have
achieved $50.9 billion in savings over the
past three fiscal years.'”> The White House
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claims to anticipate additional savings in FY
2020, topping another $51.6 billion, with
the Department of Transportation and the
EPA to contribute the vast bulk of cost re-
ductions, and the Department of Homeland
Security adding the most cost.'® As it hap-
pens, the savings goal of $18 billion for 2019
was not met.'” Still, as seen below, savings
would total roughly $100 billion if the new
goals are met (the individualized yearly an-
nual reports depict slightly less savings, about
$45 billion, than OMB claims now).!®

* FY 2017 savings: $8.148 billion'*

* FY 2018 savings: $23.432 billion'"”

* FY 2019 savings: $13.471 billion'*®

* FY 2020 savings (anticipated):
$50.949 billion'®

e Total: $96.000 billions

The Obama administration’s cost picture
contrasted sharply with Trump’s claimed sav-
ings. A November 2017 Heritage Founda-
tion analysis of available information on the
Obama regulatory record isolated the major
rules listed in the GAO database affecting
only the private sector and distinguished be-
tween those that were deregulatory and those
that were regulatory. The report concluded:
“During the Obama years, the nation’s regu-
latory burden increased by more than $122
billion annually as a result of 284 new ‘ma-
jor’ rules.”'?

Each of the prior three fiscal years’ rollbacks
are detailed in OMB’s respective “Regula-
tory Reform Results” tabulation.'"" Many are
obscure, as noted, but there are still promi-
nent examples of rule rollbacks and altera-
tions beyond prominent aforementioned
ones such as the Clean Power Plan, Waters
of the United States, and other environmen-
tal rules.? In some instances, independent
agencies participated in rollbacks despite not
being subject to executive orders. Among
much else, notable rules and proposals for

rollback have included:

e The Fish and Wildlife Service’s “im-
provements to the implementing regula-
tions of the ESA [Endangered Species
Act] designed to increase transparency

and effectiveness” regarding critical
habitat designation, unoccupied terri-
tory subject to inclusion, and adding or
removing species to the endangered list
using the “best available scientific and
commercial information.”"?

* An EPA and National Highway Traffic
Safety Administration withdrawal of the
California waiver on vehicle emissions
afforded by the Clean Air Act.!*

*  An proposed EPA rule on “strengthening
transparency” and limitations on “secret
science.”'"

* A Department of Energy final rule
withdrawing energy conservation
standards for incandescent light bulbs
issued under the Obama administration
on January 19, 2017.

* A Department of Labor final rule
expanding retirement savings options
to make it easier for employers to band
together and create joint retirement plan
options for employees.''®

e A 2020 proposed rule issued by the
White House aimed at updating or
modernizing the 1978 National Envi-
ronmental Policy Act’s implementing
regulations with respect to environmen-
tal reviews of infrastructure projects.'”

* A final rule from the Treasury Depart-
ments Office of the Comptroller of the
Currency raising of thresholds for stress
testing for banks and savings and loans."®

* A final rule from the Office of the
Comptroller of the Currency, Federal
Reserve, and Federal Deposit Insurance
Corporation raising limits for prohibi-

tions on interlocking managements.'"’?

Some proposed rules reductions and stream-
lining that likely will contribute to one-in,
two-out seem economically significant in the
normal sense of that term, but do not get
characterized as such under the one-in, two-
out regime. Examples include:

¢ Alcohol and Tobacco Tax and Trade Bu-
reau notices of proposed rulemaking on
relaxing container standards and require-

120 and distilled spirits;'*!

¢ Modernization of authorizations for
supersonic flights;'**

ments for wine
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*  Lessening of restrictions on logging in
federal forests put in place during the
Clinton administration;'?® and

*  The Department of Housing and Urban
Development’s proposed rule to “amend
HUD’s interpretation of the Fair Hous-
ing Act’s disparate impact standard to
better reflect” Supreme Court interpre-
tation and address the abuse of such
claims with respect to neutral policies.'**

Notably, treaties are not normally considered
regulation, yet relevant in the current context
but not counted are savings from withdrawal
from the Paris climate agreement.'”

As the OMB’s own breakdown of specific
regulations and rollbacks makes clear, regula-
tions are still being added in the two-for-one
era. While some rules are intended to cut or
streamline, overarching regulatory regimes
exist apart from any president and cannot be
undone by one.

Sixth, the Trump administration has argu-
ably taken more steps than any predecessor to
address the proliferation of significant guid-
ance documents and other sub-regulatory
decrees and “regulatory dark matter” that can
have regulatory effect.’” The most prominent
to this point had been President George W.
Bush’s Executive Order 13422, which sub-
jected significant guidance to OMB review,'”
and his administration’s 2007 OMB Good
Guidance Practices memorandum.'® Trump’s
initial executive orders and directives en-
compassed not just “significant regulatory
actions,” but significant guidance on a case-
by-case basis.'” Meanwhile, agencies have
revoked guidance and directives that were not
included among the proclaimed regulatory
reductions.'®® Continued emphasis on guid-
ance documents is important since agencies
discouraged from issuing rules may rely more
heavily on such sub-regulatory guidance. Ad-
dressing guidance more explicitly can also be
important for reckoning with the diminishing
returns of the two-for-one program.

In 2019, two prominent developments hap-
pened at the White House level. April 11
brought an update of a 20-year-old OMB

memo to agencies called “Guidance on
Compliance with the Congressional Review
Act.”! The April 2019 OMB memo rein-
forced the ignored reality that guidance docu-
ments are “rules” and underscored the ignored
legal obligations agencies have to send new
rules and guidance to both Congress and the
GAO before they can take effect, and to en-
sure that rule status—whether they are major
or not—gets formally established before rules
are published and considered binding. The
level of compliance with these important di-
rectives on disclosure and accountability re-
mains unclear, although it is the case that final
rule counts dropped substantially in 2019,
which could signify some positive effect.'*

The most significant step in addressing guid-
ance document abuse was the Trump admin-
istration’s issuance in October 2019 of two
new executive orders (among those listed
earlier in Box 1).

*  Executive Order 13891, Promoting the
Rule of Law through Improved Agency
Guidance Documents, October 9, 2019.13

*  Executive Order 13892, Promoting the
Rule of Law through Transparency and
Fairness in Civil Administrative Enforce-
ment and Adjudication, October 9,
2019.134

Executive Order 13891, “Improved Agency
Guidance Documents,” seeks to enable a
now-lacking infrastructure for disclosure of
guidance documents by creating a “single,
searchable, indexed database” at every execu-
tive branch agency. Creating those indexes
will be streamlined at the outset by an agen-
cies-wide rescission of guidance that “should
no longer be in effect.” The order discusses
actively “rescinding” guidance documents,
but those not added to the database would be
void regardless. Where existing guidance is re-
tained or new guidance is issued, its nonbind-
ing nature shall be affirmed. It also required
the development of procedures for the public
to petition for revocation or alteration.

For the subset of “significant guidance docu-
ments,” there are further requirements. These
are:

Regulations
are still being

added in the
two-for-one era.
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*  New processes for public notice and
comment (subject to “good cause”
waiver);

*  Public responses from agencies before
significant guidance documents are
finalized;

*  Signoff on significant guidance by a
presidentially appointed official; and

*  OIRA review under Executive Order
12866 to affirm benefits justify costs (as
well as adherence to other regulatory
oversight executive orders in effect).

These requirements were followed up on by
an implementation memo aimed at clari-
fying and reinforcing agencies’ duties and
compliance.' The risk now is that agencies
undermine the April 2019 OMB order and
Trump’s executive orders on guidance delib-
erately or simply through disregard.'*

Like the one-in, two-out order, the new
guidance orders have their detractors. The
Center for Progressive Reform complained
of the “transparency and fairness” order

that “Rather than solving a real problem ...
seems more focused on creating a myth that
agencies are running around punishing com-
panies with arbitrary enforcement actions.
That just doesn’t happen in reality.”'?” The
bipartisan Administrative Conference of the
United States would differ on that score.'?®
Yet, it should not be surprising that propo-
nents of stricter regulations might seek to use
restrictions on guidance to target guidance
intended to lessen regulatory burdens.'*

Agencies have housed regulatory reform “task
forces” since early in the Trump administra-
tion, and they are now charged with revis-
ing rulemaking and guidance procedures and
publishing them under the new executive
order. Apart from the White House guid-
ance executive orders, some agencies have
taken steps individually. For example, the
Department of Transportation took initia-
tive by building on Trump’s initial executive
orders on regulatory streamlining with what
has been called a “rule on rules,” addressing
processes and transparency for rules, guid-

ance, enforcement, and due process.'* While
Trump’s executive orders can be revoked by
a new president, this final rule incorporating
some of the principles presents hurdles (not
insurmountable, of course) to immediate
rollback since the benefits of transparency
and accountability would have to be denied.
To a less formal but still significant extent, in
moves that will likely incorporate guidance,
bodies like the Department of Transporta-
tion'! and the Environmental Protection
Agency maintain their own running online
tallies to provide up-to-date public infor-
mation.'* Relatedly, the FCC, though as

an independent agency not bound by any
Trump executive order, issued a January
2020 white paper enumerating steps taken
on “Eliminating and Modernizing Outdated
Regulations.”'#

While regulatory reform legislation in gen-
eral faces substantial barriers in both the
House and Senate, guidance reform is an
area with bipartisan appeal, especially given
recognition by the Administrative Confer-
ence of the United States of the potential

for abuse and misunderstandings surround-
ing guidance documents. Measures like the
Guidance out of Darkness Act, sponsored in
the 116th Congress by Sen. Ron Johnson (R-
WI) and Rep. Mark Walker (R-NC), could
conceivably gain traction in coming years.'#
Unlike the one-in, two-out order likely to

be revoked by a future Democratic presi-
dent, the attention to guidance documents
and their proliferation can amount to a real
legacy for the Trump administration. This
development can inform the broader goal

of Article 1 Restoration in the future. The
Trump effort can continue to help eliminate,
better classify, disclose, streamline, and check
guidance as well as traditional rulemaking
and regulations.

In the next section, however, we look at
expansion of or threatened regulations of
Trump’s own making, increases in burdens or
restrictions of liberty that are not attributable
to the preexisting administrative state that
Trump inherited.
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Swamp Things—Trump’s Discordant
Regulatory Impulses Threaten to
Derail His Successes and Expand the
Administrative State

I will be signing our 738 Billion
Dollar Defense Spending Bill today.
It will include 12 weeks Paid Paren-
tal Leave, gives our troops a raise,
importantly creates the SPACE
FORCE, SOUTHERN BORDER
WALL FUNDING, repeals “Ca-
dillac Tax” on Health Plans, raises
smoking age to 21! BIG!

—Tweet by President Donald
Trump, December 20, 2019.'%

President Trump has pruned rules and
costs and held down regulatory output with
more enthusiasm than other presidents.'*

Trump cuts. But Trump also adds.

Some increases in regulation remain inevi-
table, and the spending state propels that

as well. A president is limited in any ability
to unilaterally roll back much of the ad-
ministrative state. For example, the Trump
administration’s making peace with the Af-
fordable Care Act now seems near-inevitable
given the grinding machinery of the admin-
istrative state, driven by massive, sweeping
legislation that delegates enormous power to
agencies.'” This ratcheting upward of fed-
eral administration, with rare retrenchment,
is endemic of institutionalized social-policy
fiscal spending and regulation, the cost of
which is rarely measured beyond the purely
budgetary element.

On the flipside of Trump’s regulatory sav-
ings, Trump sports regulatory impulses of
his own that could derail or even eclipse the
rollback agenda not just in 2020 but for
years beyond.'*® Not every Trump executive

order has reduced regulatory intervention;
some open the door to it. Trump’s procliv-
ity for trade restrictions and his ad hoc zeal
for antitrust and media regulation (such as
swipes at Amazon and the AT&T-Time
Warner merger) are well known.'® There are
additional less well-known warning signs of
regulatory initiatives that have emerged or
heightened during the Trump tenure, such as
the president’s approval of a permanent reau-
thorization of the Land and Water Conserva-
tion Fund,” and his boasting of “the largest
public lands package in a decade, designating

1.3 million acres ... of new wilderness” for a

federal government that already owns a large

portion of the continent."" There are
additional warning

In the worst case—one-in, two-out and
net-zero “regulatory budget” notwithstand-
ing—Trump could be adding more than he
is subtracting in terms of the broader federal
administrative state interventionist dynamic.
And just as some of the relaxation of regula-
tory action does not show up in the Federal
Register, many of the interventions now in
play may not show up immediately or lend
themselves to measurability.

signs of regulatory
initiatives that
have emerged or
heightened during
the Trump tenure.

Notably, on October 17, 2018, the day the
2018 fiscal year two-for-one update was re-
leased, Trump held an Oval Office meeting
on regulations and the economy with several
industry-specific workers and cabinet offi-
cials during which he said: “We've removed
more regulations, and we will continue to
get rid of regulations.” But then, in a little-
noted remark at the time, Trump said, “I
think within a period of about another year,
we will have just about everything that we've
wanted.”'> Yet, there remains plenty to be
done regarding comprehensive regulatory
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The administration

antitrust-related
campaigns related
to long-dormant

has energized
pursuit of

issues like price
fixing.

reform, especially given the administrative
state’s propensity to grow and its built-in de-
fenses against retrenchment.

Among the bigger complications for the
Trump streamlining agenda is the fact that
one cannot get rid of regulations; one can
generally at best replace a rule with another
rule.’® As former OIRA Administrator Su-

san Dudley pointed out:

For significant regulations, agen-
cies must develop a legal and factual
record to support the action, engage
in interagency review led by OMB,
seek public comment on the revi-
sions, and justify the final action
with information in the record.'>

This does not give any president much time
in the face of a patient careerist-dominated
administrative state, yet there is much on
the books that may only be addressed in this
fashion when Congress sits idly by. But more
important, Trump’s own regulatory impulses
have become the most pertinent concern,
particularly where he exhibits substantial
agreement with regulatory advocates on
issues such as antitrust policy, regulatory
action against tech firms and traditional
media companies, and industrial and social
policy.’> What follows are areas where

the administration has added regulation

or aggressively signaled support for
intervention. This section will conclude with
observations about rules with ambiguous
effect and the complexities those present in
streamlining bureaucracy.

Antitrust. On the one hand, the Trump ad-
ministration has taken steps to cut merger
review times overall and to speed up bank
merger approvals via internal streamlining at
the Federal Reserve and Comptroller of the
Currency.”® But on the other hand, Presi-
dent Trump has casually invoked antitrust
action against some tech and telecom firms,
striking a discordant note with his deregula-
tory agenda. A hint occurred when candi-
date Trump proclaimed, “AT&T is buying
Time Warner, a deal that we will not approve
in my administration ... because it is too

much concentration of power in the hands
of too few. ... We will look at breaking that
deal up and other deals like it.”**” The Justice
Department’s attempt to block the merger
ultimately failed.”® Similarly, Trump tweeted
in 2018 that Comcast may be violating anti-
trust laws."” However, after mulling it over
(such delay of transactions is itself a regula-
tory cost), the Justice Department did not
investigate the Comcast-NBCUniversal al-
liance.'® Further, the president has said that
Google, Facebook, and Amazon may be in a

”161 and said he was
»162

“very antitrust situation,
“in charge” and “looking at it,”'** in an en-
vironment in which politicians and pundits
across the political spectrum have called for

the breakup of those companies.'®

In early 2019, the Federal Trade Commission
(FTC) announced a “technology task force”
to assess tech sector “antitrust” violations
and increase scrutiny of acquisitions beyond
current practice.'* In the wake of that, and
in contrast to the administration’s recogni-
tion of the misuse of guidance elsewhere, the
FTC is now in the process of drafting guid-
ance on how the antitrust laws apply to the
technology sector and defending its own role
in policing it.'®

In other antitrust developments, the FTC is
pondering an injunction against Facebook’s
procedures for interoperability across plat-
forms.'® The FTC is also in the early stages
of investigating Amazon, having started in-
terviews in 2019 with businesses that sell on
the site.'®” Other signals point to a poten-
tially expanding Trump administration an-
titrust agenda by the Department of Justice
and FTC beyond big Internet firms.'*® The
FTC, for example, is challenging an acquisi-

tion transaction in DNA sequencing.'®’

Hospital and pharmaceutical price trans-
parency mandates and price controls. Re-
form legislation affecting the Food and Drug
Administration (FDA), known as “right to
try,” has expanded the public’s access to cer-
tain needed medications.'”’ On the other
hand, the administration has energized pur-
suit of antitrust-related campaigns related to
long-dormant issues like price fixing. The
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Trump administration in 2018 rattled the
pharmaceutical industry with charges that
companies were “getting away with murder”
and voicing support of government drug-
price negotiation.””! The administration that
year introduced a regulatory proposal to re-
quire pharmaceutical price-listing mandates
in television advertisements.'”> A federal
judge blocked the subsequent rule from the
Department of Health and Human Servic-
es.'”” Demonstrating Trump’s own conten-
tion that regulation drags down markets, the
drugmakers’ shares rose upon the blocking of
the rule.'”

We have not likely seen the end of such cam-
paigns. Some Republicans in the U.S. Senate
proposed not just transparency but con-
trols on prices (tying them to lower prices
charged in some other nations), in an attack
on “big pharma companies,”'”” which would
affect availability and medication research
and innovation.'”® The president is reported
to support the idea as well, in the wake of
the judicial rejection of compelled TV ad
listings.'””

The president also issued an executive or-
der in mid-2019 on hospital price transpar-
ency that, while it expanded Health Savings
Accounts and Flexible Spending Accounts,
included negotiated rates for services and
shoppable items.'”® This presaged finalization
of a rule in November 2019 about which
the president boasted, “Under the new price
transparency rule ... hospitals will soon be
required to publish the price of everything
from individual medical supplies to the total
cost of common procedures.”'” Today, little
of the nation’s medical sector remains unsu-
pervised by the federal government.

Speech, social media, and tech regula-
tion. Trump and many on the left agree on
regulation of social media search and speech,
although each camp has its own reasons.'®
When Trump’s economic adviser Lawrence
Kudlow was asked in the summer of 2018
about the administration’s openness to regu-
lating Google search results, he responded,
“We'll let you know. ... We're taking a look
at it.”"*! Google is a private entity, and the

search results it offers up represent free
speech of Google’s own. Facebook, Google,
Twitter, and other private platforms cannot
censor; only governments can do that.'®

Yet Trump has tweeted extensively about me-
dia censorship,'® and not just social media
censorship. At one point candidate Trump
even threatened NBC’s broadcast license,'®
and in June 2018 called for a boycott of
AT&T over CNN'’s coverage of himself.'®
Candidate Trump in 2016 proclaimed at a
rally, “I'm going to open up our libel laws so
when they write purposely negative and hor-
rible and false articles, we can sue them and
win lots of money.”'® Trump reaffirmed that
sentiment at a January 2018 cabinet meet-
ing, telling reporters, “We are going to take a
strong look at our country’s libel laws.”'®’

Asked at a November 7, 2018, press confer-
ence if he would regulate social media com-
panies, Trump acknowledged that “when you
start regulating, a lot of bad things can hap-
pen.” Nonetheless he said, “I would do that.
Yeah. I would look at that very seriously.

I think it’s a serious problem. At the same
time, you start getting into speech; that’s a
very dangerous problem. That could be the
beginning. So it’s very dangerous. ... ButI
would certainly talk to the Democrats if they
want to do that. And I think they do want to
do that.”® In the wake of a June 2019 Fox
Business interview Trump attacked tech gi-
ants like Google and Facebook for “bias ...
toward Democrats” and “hatred” for Repub-
licans and said legislation may be warranted,
and that they “should be sued.”"®” And in
June 2019 Trump said he was “all in” for a
“no brainer” constitutional amendment pro-
posed by Sen. Steve Daines (R-MT) to ban
burning of the American flag.'”

In May 2019 the administration set up a
tattletale Tech Bias Story Sharing Tool (since
discontinued) for members of the public

to report to the White House allegations of
online bias and censorship, such as account
suspension or termination.”! That was fol-
lowed by a July 11, 2019, White House
Social Media Summit featuring a number
of right-of-center personalities.””” In a Tweet

Facebook, Google,
Twitter, and other
private platforms
cannot censor;
only governments
can do that.
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behavior and are

the tech sector is
naturally a target

Taxes influence

regulatory, and

in that regard.

showcasing the event, the president asserted,
“Today, I am directing my Administration
to explore all regulatory and legislative so-
lutions to protect the free speech rights of
ALL AMERICANS. We hope to see more
transparency, more accountability, and more

FREEDOM!™"?

The White House also appears to be consid-
ering an executive order to combat alleged
anti-conservative social media bias.” This
move would complement other moves by
conservatives, potentially working with pro-
gressives, to change the regulatory environ-
ment of social media and big tech and its
accountability for user-generated content.
The result of that would likely backfire on
conservatives by making bias real rather than
imaginary or exaggerated.'”

Tech regulation. The regulatory apparatus
aimed at social media goes beyond market-
power and speech concerns. In July 2019,
the Federal Trade Commission approved

a record-level fine against Facebook for
alleged privacy violations involving con-
sulting firm Cambridge Analytica gaining
improper access to user data.'”® The agree-
ment could result in very close regula-

tory supervision of the company’s moves
henceforth."”

Another major but much smaller privacy
settlement is that of the FTC with YouTube
over the service’s collecting children’s in-
formation without parents’ consent. Illegal
behavior and violation of contract need to
be addressed, but overzealous responses can
backfire as well as affect firms that have not
misbehaved. As former FTC chief technolo-
gist Neil Chilson noted on Twitter, “The
FTC has shifted in a way that will require
platforms to police user-generated content
more heavily. This is an incremental change
for big platforms who already have large
staffs to review content; it is a much bigger
deal for small players.”'?®

Alongside antitrust, social media “censor-
ship,” and privacy-related incursions, other
escapades illustrate the many ways policy
makers, even in a deregulatory Trump ad-

ministration, will seek openings to creatively
expand power.

In a rerun of a contentious move that hap-
pens periodically, some high-level security
officials in the Trump administration are
seeking to bar encryption that law enforce-

ment cannot circumvent.'”

The FTC has discussed in hearings concerns
with algorithms that share user data in be-
hind-the-scenes “auctions” that influence the
advertisements viewers see.”°

The FTC hosted a workshop to “examine
consumer protection issues related to video
game ‘loot boxes,” in-game rewards players
can buy while playing a video game.” Shar-
ing sentiments with and mirroring pursuits of
some legislators who wish to treat video gam-
ing as an “addiction” and elevate government-
as-parent in response, one panel examined
“potential social, psychological, and economic
motivations associated with loot box spend-
ing,” while another focused “on current initia-
tives for disclosing in-game micro-transactions
and explore ideas for other mechanisms that
may enhance consumer protection.”*!

Online taxes. Taxes influence behavior and
are regulatory, and the tech sector is naturally
a target in that regard. When the Internet
sales tax was upheld in the 2018 Supreme
Court case South Dakota v. Wayfair, Inc.,”* the
Competitive Enterprise Institute’s Jessica
Melugin observed that “the U.S. Supreme
Court reversed 50 years of precedent by
allowing states to collect sales taxes from
businesses located completely outside that
states’ borders.”* While the ruling was by no
means any of Trump’s doing, the president
had seemed to favor an Internet tax, per-
versely seeing it as a shot at Amazon, despite
that company’s being one of the online sales
tax’s most high-profile proponents.®* On the
international stage, French President Emman-
uel Macron proclaimed on Twitter, “Some
digital players pay very little tax. This is an in-
justice that destroys jobs. @realDonald Trump
and I have just agreed to work together on an
agreement at the @OECD level to modernize
international tax rules.”**
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Bipartisan large-scale infrastructure
spending with regulatory effects. Too often,
the only bipartisanship found in Washing-
ton is in passing big spending bills, as both
parties show an inclination toward spending
stimulus in the form of infrastructure.”® Pro-
posed spending levels have called for $1 tril-
lion in direct federal spending, with plenty
of regulatory set-asides and stipulations.?”
Heavy government spending in economic
quarters will always have regulatory effects
and alter the trajectory of industries engaged
in large-scale transactions. At this writing, it
is too early to tell the regulatory effects of the
$2 trillion-plus COVID-19 relief legislation,
though those should be apparent by the time
of the 2021 edition of this report.

Trump has engaged in a number of significant
executive actions to liberalize infrastructure
permitting and expansion.*”® Ominous, though
now perhaps off the table following the im-
peachment episode, was talk of a potential ar-
rangement with House Speaker Nancy Pelosi
(D-CA) of some form of major federal infra-
structure spending package.*”

At the FCC, the infrastructure subsidy/
welfare Rural Digital Opportunity Fund in-
tends to spend tens of billions of dollars to
bring old-school telephony subsidies to the
modern age, with new mapping approaches
to expand it in the future.*’° At one point,
Trump championed the enlistment of emi-
nent domain to contribute to building a wall
on the southern border with Mexico, invok-
ing the potential use of a “military version”
of an already awesome power.”!!

Trade restrictions. President Trump once
referred to himself as “Tariff Man.”*'* Trade
wars do not work because tariffs hurt Ameri-
cans.”'? Barriers create direct costs, regula-
tory uncertainty, and market losses—likely
greater than Trump’s regulatory savings. In
a study of the Trump administration’s trade
policy on prices and welfare, the London-
based Centre for Economic Policy Research
found that the “full incidence of the tariff
falls on domestic consumers, with a reduc-
tion in U.S. real income of $1.4 billion per
month by the end of 2018.7!4

If one were to assume this trade barrier cost
burden commenced in December 2018 and
stayed constant, Trump’s claimed regula-
tory savings of $51 billion to date would be
eclipsed in about three years. One interpreta-
tion maintains that the trade war tariffs wipe
out the typical household’s savings from the
tax reform package enacted under Trump.?
Resolution with China can resolve the pain
of the trade war hammer.?'¢

In a notable fusion of trade restrictions and
infrastructure spending, Trump also issued a
January 2019 executive order on “Strength-
ening Buy-American Preferences for Infra-
structure Projects.”?'” That was followed in
summer 2019 by an order on “Maximizing
Use of American-Made Goods, Products,
and Materials” in federal contracting.”'® A
fixation on reciprocity in trade deals can in-
crease costs of household-level imports like
e-commerce purchases by ejecting de mini-
mis exemptions.*”

Anecdotes of trade harm also abound. The
tariffs that were to boost the steel industry
are claimed to have not had their desired
effect.”?® Other unanticipated effects in-
clude craft distillers canceling plans to export
to Europe,?' calls for helping Maine’s lobster
industry suffering from the trade war,”** and
the oddity of reparative payments to farm-
ers damaged by the trade war.*® Harm to
farmers increased in 2019,2* compounded
by the bulk of restorative aid said to unfairly
benefit the largest farmers.**® Yet Trump sees
nothing amiss in the latter, no problem that
reparations cannot handle, upping the ante
in January 2020, proclaiming of a spending
package, “We're signing a monster. A big,
beautiful monster. Forty to fifty billion dol-
lars to our farmers. ... I keep saying go buy
larger tractors.”**® Even the resulting dispute
resolutions can result in overly managed,
backward-looking trade.*”

Frontier sectors, including artificial intel-
ligence (Al) innovation, are vulnerable to
trade restrictions as well. For example, Adam
Thierer and Jennifer Huddleston of the Mer-
catus Center at George Mason University in
Virginia noted, with respect to the Trump

Too often, the only

bipartisanship
found in
Washington is
in passing big
spending bills.
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administration’s pondering of a “potentially
massive expansion of export restrictions on
a wide variety of technologies,” that more
“than a dozen different Al or autonomous
system technologies appear on the list for
consideration.”**®

Added features of the trade war with China
included Trump’s call for companies to leave
China altogether and for importers to police
drug trafficking.*” Shares of UPS, Amazon,
and FedEx fell after Trump tweeted, “I am or-
dering all carriers, including Fed Ex, Amazon,
UPS and the Post Office, to SEARCH FOR
& REFUSE ... all deliveries of Fentanyl from
China (or anywhere else!).”>*

Farm bill and agriculture. Many inter-
ventionist policies move along with a life

of their own, but some deserve to be called
out as overly regulatory when accentuated.
The $860 billion farm bill, signed December
2018, was a prominent example. Rep. Justin
Amash of Michigan, a former Republican
now independent, characterized it appropri-
ately in May 2018, tweeting, “This farm bill
is loaded with corporate welfare and sub-
sidies. It’s a big-government, anti-market
swamp creature that puts special interests
ahead of the American people. Every conser-
vative should oppose it.”**! Trump, however,
saw things differently: “[TThe House will
vote on a strong Farm Bill ... We must sup-
port our Nation’s great farmers!”**

Stealth regulatory measures or requirements
can also accompany ostensibly deregula-
tory ones. University of Pennsylvania Law
Professor Cary Coglianese noted that when
the “USDA [United States Department of
Agriculture] lifted its import ban on pitahaya
fruit,” it also “imposed a regulatory regimen
on production sites, calling for work plans,
inspections, and various pest management
techniques.”* That USDA move high-
lighted the reality that rules operate beyond
presidential control as elements of regimes
moving on autopilot. One example was a
proposed bioengineered food disclosure
requirement,”* which, according to Henry L.
Miller of the Hoover Institution and Uni-
versity of Oklahoma Law Professor Drew L.

Kershen, “may be the worst regulation,” cost-

ing hundreds of millions annually with no
benefits.?*

Subsidies with regulatory effect. Govern-
ment spending has often disregarded regu-
latory effects, such as the displacement of
private action by steering toward govern-
ment-chosen ends, and by creating mar-
ketplace distortions. This can come from
unexpected quarters; the EPA, for its part,
considered subsidies for “talking car” tech-
nologies to communicate hazard and other
information.?*® As a general matter, subsidies
or corporate welfare aggravate problems of a
president being able to, as Rep. Amash put
it, “act as a central planner in chief to bribe
and coerce companies.”*” The president

has expressed support of the Export-Import
Bank,”® long deemed a showcase for crony-
ism and corporate welfare.”’

Trump also supports ethanol subsidies, even
warning (while in campaign mode in Octo-
ber 2018) that Democrats would be anti-eth-
anol.?*® And the EPA issued a rule in 2019
boosting the amount of ethanol allowed in
gasoline blends during summer months.**" If
that were not enough, Trump set about reas-
suring farmers in mid-2019 nervous about
his commitment to ethanol: “Farmers are
going to be so happy when they see what we
are doing for Ethanol. ... It will be a giant
package, get ready! At the same time I was
able to save the small refineries from certain

closing. Great for all!”?

Telecommunications. The FCC’s approach
has been deregulatory, as noted, but a long
legacy of the top-down control of the “ex-
pert” administrative state leaves only new
regulation and law to cope with mundane
matters—like caller ID spoofing or robo-
calling—with inordinate fines that com-
petitive markets might have put to rest ages
ago.”®® That makes it hard to keep regulators
away from more momentous concerns in
any sector. But other aberrations have come
from above. Early in the Trump adminis-
tration, there were growing calls to build

a nationalized 5G network.?* That elicited
a response letter to the administration from
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U.S. Senators Ted Cruz (R-TX) and Cath-
erine Cortez Masto (D-NV)?* and introduc-
tion of anti-nationalization legislation in the
116th Congress.*® Proposals such as these
would have substantial unmeasured long-
term effects, such as the compounded costs
of delays of cellular technology and induced

airwave scarcity.?

A June 2019 executive order, “Securing the
Information and Communications Technol-
ogy and Services Supply Chain,” aims at pre-
venting foreign adversaries” use or acquisition
of “any information and communications
technology or service.”** This has now been
elevated to a proposed rule from the Com-
merce Department®® that appears to arrogate
an alarming degree of unilateral power to
interfere with or block foreign transactions
with entities controlled or influenced by
whomever the administration declares to be
an “adversary.””" While Commerce “invites
comments,” it informs us in no uncertain
terms that “the determination of a foreign
adversary’ for purposes of implementing

the Executive order is a matter of executive
branch discretion and will be made by the
Secretary.”*!

Personal liberties: health-tracking, vaping,
supplements, anti-privacy, and firearms.
While on the one hand, the FDA is said to
be approving drugs at greater speed (which
is a cause of concern for some), it is cur-
rently engaged in numerous regulatory or
potentially regulatory pursuits beyond the
Department of Health and Human Services’
hospital and drug disclosure/pricing regula-
»2 FDA guidance aims to clarify when
the agency would regulate health-tracking
apps and software as medical devices.”? It is
already regulating (“approving”) robotic exo-
suits for rehabilitation.?*

tions.

The agency also spent energy on regula-
tions on vaping and smokeless tobacco
products, which, as an alternative to ciga-
rettes, save lives.”® The president stopped
the push for a ban of all flavored e-cigarettes,
but tight deadlines for e-cigarette makers are
in place for filing pre-market tobacco appli-
cations.”® And in December 2019, as part

of the larger defense spending bill, Trump
signed into law a ban on the sale of vaping
products to those under age 21.%7 In another
tobacco-related move challenged on free
speech grounds, the FDA sought in 2019 to
mandate graphic, photorealistic images on
cigarette packages, in addition to the tradi-
tional Surgeon General warning.?®

The FDA has also been considering costly
and unhelpful labeling regulation for non-
dairy products that use the term “milk.”*’
The administration continued to imple-
ment Obama-era menu-labeling rules.*
The FDA is also continuing strengthening
enforcement of regulation of dietary supple-
ments.”' In one campaign, the FDA is warn-
ing companies, while not banning the herb,
to stop selling kratom as treatment for opi-
oid addition or cancer.?®

New postal regulations aimed at address-

ing the opioid abuse issue require providing
identifying information and contents on in-
ternational shipments.”®® On the surveillance
or threat-to-privacy front, the White House,
in a response to gun violence, has begun to
explore tracking the mentally ill or those sus-
pected of being so via their wearable devices
(like the health monitoring ones the FDA
would enjoy regulating) and smartphones.?
The Department of Homeland Security, al-
ready now one of the more costly agencies, is
preparing regulation requiring biometric face
scans of all travelers, including U.S. citizens,
entering or leaving the country.?® Finally,

in a move controversial to his base, Trump
moved to ban bump stocks used on semi-
automatic weapons by designating them as
machine guns.?*

4

Finance. Along with favorable executive
actions, the Trump administration signed
legislation such as rolling back financial reg-
ulatory excesses of the Dodd-Frank law said
to overburden smaller institutions,*” and, as
part of a spending package for the 2020 fis-
cal year, the Setting Every Community Up
for Retirement Enhancement (SECURE)
Act, which changes rules of inherited retire-
ment plans and allows small businesses to
band together to offer retirement plans, and
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allows part-timer participation in employer
retirement plans.?*® Other steps toward lib-
eralization included, for example, policies
from the Consumer Financial Protection
Bureau (alas, now a fixture) allowing for eas-
ing test experimentation for certain financial
products and the streamlining of consumer
disclosures.®

But as in other sectors, the administration
has exhibited regulatory impulses of its own
in the financial arena, particularly with re-
spect to newfangled offerings enabled by
technology and the Internet that threaten
incumbents and the vast financial regulatory
superstructure. Prominent are efforts to regu-
late cryptocurrencies, and for the establish-
ment of government-run real-time payment
systems.

The Securities and Exchange Commis-

sion deems digital currency products, such

as Facebook’s Libra, to be “securities” in a
bid to claim jurisdiction over them, which
would saddle cryptocurrency developers with
new layers of red tape.”” Companies failing
to register their “tokens” are being targeted
with restraining orders by the SEC.*"" Yet,
the SEC has no legal jurisdiction over most
crypto and tokens; its assertions and actions
to the contrary constitute a power grab.”’>
While Democratic members of Congress
have proposed barring big tech’s digital cur-
rencies, Trump administration officials seek
a clampdown.?”® Treasury Secretary Steven
Mnuchin calls crypto a “national security” is-
sue and said digital currency providers must
be regulated and not be operated in the shad-
ows.?’4 Likewise, Federal Reserve Chairman
Jerome Powell testified in the Senate that
Facebook’s Libra “raises serious concerns”
and “cannot go forward” without satisfying
government regarding money laundering and
other concerns, and told senators that Fed
oversight was “an interesting idea.””” In a
three-part Twitter thread, the president him-
self express his great distaste for crypto, that
he is “not a fan of Bitcoin and other Cryp-
tocurrencies, which are not money,” that
they are “highly volatile” and will have “little
standing or dependability.” He continued
that if tech firms want to “become a bank,”

they must seek charters and become subject
to all “Banking Regulations.”*’® And natu-
rally, if you have income from cryptocurren-
cies, the IRS expects to hear from you.?””

The same Federal Reserve that wants to regu-
late crypto also proposes to directly compete
with private banks’ processes of confirming
and completing financial transactions.””® In
its enthusiasm to implement its “FedNow”
scheme, the Fed is skirting laws like the
Congressional Review Act and the Paper-
work Reduction Act.””” As Peter Wallison of
the American Enterprise Institute put it, this
is an agency that already has too much to do
and should leave the payments system to the
private sector.”®

There is more. The Treasury Department has
contemplated regulations on foreign equity
stakes in U.S. biotech firms to subject those
firms to greater review.”®' Troubling also,
especially in light of the new talk of digital
taxes, is the reported potential support in the
administration for a “global minimum tax”
in the name of tax harmonization.?**

Industrial policy or market socialist mech-
anisms. Overabundant taxpayer funding of
scientific and technology research is incom-
patible with a future of lightly regulated sci-
ence and technology specifically, and with
limited government generally.®* Neither
major political party takes that view, in to-
day’s rule-of-experts, send-tax-dollars-home
America. Addressing infrastructure and other
broad initiatives in his February 5, 2019,
State of the Union address, for example, the
president called for legislation “including
investments in the cutting edge industries of
the future” and proclaimed, “This is not an
option, this is a necessity.”?** Along with the
regulatory effects of strings attached of such
spending, it is not proper for the sciences
and their practical applications to proceed
walled off from one another in an arbitrary
legislative appropriations environment.

Artificial intelligence serves as a warning. A
February 11, 2019, executive order, “Main-
taining American Leadership on Artificial

Intelligence,” established the “Al Initiative,”
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which was followed by the March 19, 2019,
launch of the federal hub Al.gov (now white-
house.gov/ai). Executive orders are not law,
but they can influence policy, and this one
promotes “sustained investment in Al R&D
[research and development] in collaboration
with industry, academia,” and others. It also
calls for federal collection of data, among
other centrally coordinated moves. The or-
ders states: “Actions shall be implemented

by agencies that conduct foundational Al
R&D, develop and deploy applications of Al
technologies, provide educational grants, and
regulate and provide guidance for applica-
tions of Al technologies.”*

This “federalization” is concerning on its
own, but it occurs in an environment in
which much federal Al research happens

at the Department of Defense. The Penta-
gon, on the day after Trump’s Al executive
order, released its own Al strategy, describing

use, plans, and ethical standards in deploy-

ment.?® Where is a definition of Al codified
in federal statute? In the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019.2%” Alas, when it comes to
robotics and military, Isaac Asimov’s fa-
mous Laws of Robotics (devised to protect
humans) are programmed out, not in. This
makes fusion of government and private

Al deployment troubling. Where one tech

tory principles to govern Al development in
the private sector” to “address the challeng-
ing technical and ethical questions that Al

can create.”?°

The guidance states: “When considering
regulations or policies related to Al applica-
tions, agencies should continue to promote
advancements in technology and innova-
tion, while protecting American technology,
economic and national security, privacy, civil
liberties, and other American values, includ-
ing the principles of freedom, human rights,
the rule of law.”*' The guidance mentions
“American values” five times, without recog-
nizing the degree of incompatibility of the
administrative state with those values, and
the extent the bureaucracy has an opposite
vision of “rule of law.”

As such, the guidance contains numerous
exploitable elements. The guidance cor-
rectly states: “The deployment of Al holds
the promise to improve safety, fairness, wel-
fare, transparency, and other social goals,
and America’s maintenance of its status as a
global leader in Al development is vital to
preserving our economic and national secu-
rity.” On the other hand, it says “Al applica-
tions could pose risks to privacy, individual
rights, autonomy, and civil liberties that
must be carefully assessed and appropriately

Where one tech

titan’s motto had

been “Don’t Be
Evil,” a fitting

admonition now
for the Al sector

is “Don’t Be

titan’s motto had been “Don’t Be Evil,” a addressed.””? But governments, not compet- Government.”
fitting admonition now for the Al sector is itive free enterprise, are the primary threat to

“Don’t Be Government.” these values.

The most recent development is OMB’s Agencies not only want to get in on the

Guidance for Regulation of Artificial Intel-  game, they have been invited. In evaluating

ligence Applications.”® The January 2020 “benefits and costs” of regulatory alterna-

document strikes the right tone. It aims at tives, agencies are to evaluate “impacts to

engaging the public and forbearance, limit-  equity, human dignity, fairness, potential

ing regulatory overreach, eliminating du- distributive impacts, privacy and civil liber-

plication and redundancy across agencies, ties, and personal freedom.”*? These favor

improving access to government data and agency governmental proclivities, not the

models, recognizing that one size regulatory ~ competitive process and nongovernmental

shoe does not fit all, using performance- resolutions of the difficult issues that will

based objectives rather than rigid rules, naturally arise. Agencies always answer the

while avoiding over-precaution.”® Michael question, “is there call for regulation,” in the

Kratsios, chief technology officer of the affirmative. The guidance invites agencies

United States, called the guidance, whichis ~ to “consider whether a change in regulatory

directed at heads of federal executive branch  policy is needed due to the adoption of Al

agencies, the “first-of-its-kind set of regula- applications in an already regulated industry,
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or due to the development of substantially
new industries facilitated by AL”** Regulat-
ing the latter, as a blank canvas, will prove
irresistible.

The notion that industry likes regulation
that disadvantages rivals is generally true of
Al regulation specifically: “Companies can-
not just build new technology and let market
forces decide how it will be used,” says one
leading tech CEO.?> While companies may
not like the kind or regulation that makes
them ask Mother-may-1, established players,
especially given the government contracting
and military head-start presence in A, will
appreciate federal approaches that forestall
those with a different idea. Here are a few
additional concerns with the guidance at this
stage.

e The first item in the “Template for
Agency Plans” invites agencies to
establish “Statutory Authorities Direct-
ing or Authorizing Agency Regulation
of AI Applications” and instructs them
to “List and describe any statutes that
direct or authorize your agency to issue
regulations specifically on the develop-
ment and use of Al applications.”?*

No definition of Al existed at the time
such “predicates” came to be, and this
request for statutory rationales for future
intervention will be stretched to justify
regulation. The guidance fails to engage
Congress or recognize its primacy, and
does not call on agencies to consult with
Congress for clarity.””

*  The guidance invokes executive orders,
OMB guidance, pursuits like maximiz-
ing net benefits, and “regulatory impact
analyses” as restraints on excessive Al
regulation, but these tools have not been
able to either restrain or facilitate regula-
tory streamlining, much less a hands-off
approach. On the contrary, they are apt
to be used to reinforce rather than resist
calls for regulation.

*  The guidance invites expansion of anti-
trust regulation: “Agencies should also
consider that an Al application could
be deployed in a manner that yields
anticompetitive effects that favor in-

cumbents at the expense of new market
entrants, Competitors, or up-stream or
down-stream business partners.”*

The guidance invites social policy regula-
tion: “Al applications have the potential
of reducing present-day discrimination
caused by human subjectivity.”*? On the
other hand, it invites political preda-
tion in the form of social policy regula-
tion: “When considering regulations or
non-regulatory approaches related to Al
applications, agencies should consider ...
issues of fairness and non-discrimination
with respect to outcomes and deci-
sions produced by the Al application

at issue.”® Further, “there is a risk that
AT’s pursuit of its defined goals may
diverge from the underlying or original
human intent and cause unintended
consequences—including those that
negatively impact privacy, civil rights,
civil liberties, confidentiality, security,
and safety.”!

The OMB directive may create vulner-
ability to the very guidance documents
that the administration is seeking to
restrain elsewhere. In the noted call for
a premature inventory of sector-specific
statutory authority, agencies are invited
to use their conclusions regarding their
authority “to issue non-regulatory policy
statements, guidance, or testing and
deployment frameworks.”

Relatedly, there may be opportunities for
gaming of the system and rent-seeking
in well-meaning attempts to “allow pilot
programs that provide safe harbors”

and the systematization of “collabora-
tion with industry, such as development
of playbooks and voluntary incentive
frameworks.”*? The White House has
invited “Federal engagement in the
development of technical standards

and related tools in support of reliable,
robust, and trustworthy systems that
use Al technologies.” Furthermore, it
states: “Federal engagement with the
private sector on the development of
voluntary consensus standards will help
agencies develop expertise in Al and
identify practical standards for use in
regulation.”* Such “voluntary consen-
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sus standards” will only be favored by
some, not all, firms and entrepreneurs.

Sometimes there is misdiagnosis of the
source of problems. The OMB guidance calls
on agencies to “encourage the consideration
of safety and security issues throughout the
Al design, development, deployment, and
operation process.”** But the government is
more prone to undermine encryption used
in private sector applications, and, especially
given government’s heavy “collaborative”
role, indemnify winner companies when
things go wrong. The guidance also stretches
the bounds of the possible. It acknowledges
that “current technical challenges in creat-
ing interpretable Al can make it difficult for
agencies to ensure a level of transparency
necessary for humans to understand the deci-
sion-making of Al applications.”* Agencies
cannot do this; no one can. It is the nature of
black box machine learning.

The administration’s Al proclamations belong
in the regulatory rather than the deregula-
tory camp, so it is good that “strong” Al (the
potentially sentient, self-improving version)

is ostensibly not addressed. Republicans and
Democrats alike seek major government
funding of science generally, including a pro-
posal to appoint a “manufacturing czar.”3%
Internationally, governments are moving to-
ward regulation, along with the U.S.7

This state of affairs is not particularly the fault
of policy makers within the White House, but
is more likely due to the lack of a constitu-
ency for a hands-off approach. Unfortunately,
in part due to Trump’s order and subsequent
guidance, we can confidently predict that fu-
ture presidents will expand cozy government
alliances with a subset of private sector win-
ners, perhaps even promote a sort of cartel-
ization. The legitimization of this concept at
the top by an ostensibly deregulation-oriented
president will make it harder to achieve regu-
latory liberalization and any “separation of
technology” and state in the future.

The establishment of a “Space Force,” en-
acted in the National Defense Authorization
Act of 2020,%*® presents the same lock-in,

given that commercial space activities have
barely taken root beyond NASA contractors
and partners.’” Making the Al-driven force
a sixth branch of the armed forces is bound
to alter freedoms and commercial space ac-
tivities, heavily influencing technology in-
vestment in a sector that barely exists yet.>'°
The space force move had already been pre-
ceded by a presidential directive on space
traffic management complete with tracking,
cataloging, and data sharing with govern-
ment.’"! It is worth remembering that most
debris in space used to justify calls for regu-
lation is there thanks to NASA, not private
entrepreneurs.’’> “Normalizing” commercial
space activities for a “diverse portfolio of ac-
tors and approaches” is not compatible with
heavy regulation.®'?

In a similar vein, an October 2019 executive
order established a new President’s Council
of Advisors on Science and Technology that
declares:

Through collaborative partner-
ships across the American science
and technology enterprise, which
includes an unmatched constellation
of public and private educational
institutions, research laboratories,
corporations, and foundations, the
United States can usher extraordi-
nary new technologies into homes,
hospitals, and highways across the
world. These technologies would
have American values at their core.
By strengthening the ties that con-
nect government, industry, and
academia, my Administration will
champion a new era of American
research and innovation, which will
give rise to new discoveries that cre-
ate the industries of the future.”?'

This appeared in the wake of Executive
Order 13885, “Establishing the National
Quantum Initiative Advisory Committee,”"
aimed at implementing the 2018 National
Quantum Initiative Act in its purpose of
“supporting research, development, demon-
stration, and application of quantum infor-
mation science and technology.”?'¢
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Large-scale federal
initiatives morph

over time into
interventions
unintended and
unforeseen—or
perhaps not so
unintended.

Welfare and labor regulations. \We noted
carlier the propensity for federal government
involvement in job training. In the Trump
administration, a “national strategy for train-
ing and retraining workers for high-demand
industries” is in play, spearheaded by Ivanka
Trump.?" In other labor regulation, the
president also signed into law as part of the
same defense compilation the Fair Chance
Act, which bars government and contractors
from inquiring into job applicants’ criminal
history prior to making an offer. Some com-
panies follow such guidelines already, but
this move is meant to “ban the box,” the fa-
miliar job application query into whether or
not one has been convicted of a crime.?'® It
is a form of regulation that can be expected
to backfire and aggravate the discrimination
problem it is purported to solve, but only
the public will be punished, not those who
knowingly imposed a faulty rule.’"’

In addition, a “nationwide paid family leave”
plan was touted by Trump in his second
State of the Union Address,>° an issue that
has been taken up by legislators on both
sides of the aisle.”' This development rep-
resents another example of the extent to
which the regulatory state is statutory and
fiscally driven. Senators released a “biparti-
san framework” for mandated family leave

in summer 2019.** The plan ultimately
came to fruition in the same December 2019
compromise defense spending package that
included the Space Force.”” A mandate on
the private sector is baked in, since, as Ivanka
Trump put it (speaking in her role represent-
ing the federal government), “It’s very hard
for people to say, well, employers should
provide this benefit—if we are unwilling to
provide it ourselves. So you have to lead by

example.”3%

As opponent Sen. Ron Johnson (R-WI) put
it, “(IIn the end, President Trump should
get full credit for this because he’s the one
who made it happen. I know the Democrats
won in the House, but this would not have
happened had not President Trump strongly
supported it.”** Then, in summer 2019,
Trump signed legislation that requires all
federal buildings to provide a room for nurs-

ing mothers to breastfeed, including mem-
bers of the public, not just federal employees.
The mandate is so specific that it requires
that “rooms provide privacy and contain a
chair, working surface and an electric outlet
for breast pumps,” as NPR described it. 32

The foregoing comprises an incomplete
catalog of active policy implementations

and proposals with substantial regulatory
heft that run counter to the administration’s
deregulatory campaign as summarized by
OMB in each year’s “Regulatory Reform Re-
port: Completed Items for Fiscal Year.” That
official roundup catalogs what are in most
cases less dramatic examples of the kinds of
regulatory actions cataloged here. Individual
rules and regulations matter, but the overall
structure of the market, business environ-
ment, and prospects for economic growth are
also heavily influenced by overarching gov-
ernment policy. Large-scale federal initiatives
morph over time into interventions unin-
tended and unforeseen—or perhaps not so
unintended. The conventional administrative
state and big-spending appropriations frame-
work exert a considerable influence. Trump
cannot and has not stopped it all, which

is to be expected, but he has also counter-
productively added his own pro-regulatory
predispositions to the landscape, which are
enough to outweigh his claimed billions in
streamlining.

There are ambiguities as well, given admin-
istrative law’s entrenchment. Changes with
ambiguous effect may be rooted in factors
that cannot be laid at Trump’s feet. Some
items get deemed deregulatory, such as
streamlining subsidized small business loans,
yet are inherently distortionary. This self-re-
inforcing growth is abetted by the fusion of
the budgetary and regulatory, and the com-
plexities over who is the beneficiary in the
cost/benefit calculus—whether taxpayers or
some targeted public.

Trump issued an executive order command-
ing “free speech” at colleges that receive
federal research or education grants.*”” Free
speech is nonnegotiable in society, but a di-
rective like this one would not be an issue
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if government were not funding education
and inflating its cost in the process. Also il-
lustrative of ambiguities is revocation of an
Obama “gainful employment” rule cutting
off funding to poorly performing for-profit
colleges while leaving nonprofit ones alone.
Neither should be receiving federal fund-
ing.’*® A similar situation exists with re-
spect to a Trump rule invoking “Federal
conscience and anti-discrimination laws”
that take into account religious objections
to providing certain services or that prevent
certain abortion referrals by health clinics
that receive federal dollars. Had there been
no federal funding, there would be no or less
“regulation” over which to argue divergent,
incompatible views of benefits and costs.

Prominent programs in this category include
joint State Department and Department of
Homeland Security issuances on “Inadmis-
sibility on Public Charge” grounds,” in
response to Trump’s intent to suspend immi-
gration that would “Financially Burden the
United States Healthcare System, in Order to
Protect the Availability of Healthcare Benefits
for Americans,”* the Department of Agri-
culture’s changes to the Supplemental Nutri-
tion Assistant Program’s eligibility and asset
rules,®' work requirements for the able bod-
ied with no dependents,”* and a Department
of Housing and Urban Development—pro-
posed rule on public housing eligibility and
asset limitations.? All these are deemed and
characterized regulatory and appear as part of
the one-in, two-out “Regulatory Reform Re-
port: Actions for Fiscal Year 2019.7%*

It is notable that efforts to make government
spending more difficult or to tighten benefits
eligibility or qualifications for government
programs are characterized as costs. These
raise distributional issues, but can involve
direct outlays. Even components of the de-
regulatory repeal of the Clean Power Plan
are deemed regulatory in the new Unified
Agenda disclosures and the 2019 Regulatory
Reform Report.**> Such is also the case with
the Trump SEC’s ostensibly deregulatory re-

write of the Obama Department of Labor’s
“fiduciary rules” targeted at investment advi-
sors. While better, these remain costly, and
with the SEC being an independent agency,
the rule did not appear in the one-in, two-

out roundup.?*

These peculiarities further show the diffi-
culty of disclosure and basic tractability. In
perpetuating the administrative state ap-
proach, streamlining may do only short-term
good. Congress has not passed compre-
hensive regulatory liberalization in nearly

a quarter century, and deregulation under
Executive Order 13771 has inevitably be-
come a more difficult task as quick-to-rid
regulations are exhausted. As the University
of Pennsylvania’s Coglianese observed at the
outset, “In a single year the regulatory rule
book simply cannot be changed dramatically
enough to make a palpable dent in the obli-
gations imposed on industry.”*”” Therefore,
the pertinent question is whether any execu-
tive branch regulatory liberalization can be
maintained over time given the administra-
tive state’s barriers and intractable resistance
to any reform at all.

When all is said and done, the administrative
state cannot be said to have fundamentally
changed under Trump. While agencies like
FCC, EPA, and CFBP are led by pro-liberal-
ization appointees—and at one point oper-
ated under an instruction from then-OMB
Director Mick Mulvaney that deregulation
should be their “highest priority”—the per-
manent bureaucracies are likely biding their
time.”*® Without congressional action on gen-
eral reforms (there have been targeted ones
such as the Economic Growth, Regulatory
Relief and Consumer Protection Act aimed
at reducing burdens on small banks), much
of the Trump streamlining phenomenon will
be transitory, especially if he backs off from
that streamlining or sends mixed signals. A
pruned weed is a healthy weed when it comes
to the administrative state’s half-hearted roll-
backs, so expectations for executive-branch-
only reforms must be tempered.>”

When all is said

and done, the
administrative
state cannot
be said to have
fundamentally
changed under
Trump.
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Toward a Federal “Regulatory Budget”

When Congress spends, no one questions
that disclosure is necessary for voters to hold
representatives accountable. Federal expen-
diture programs are funded by either raising
taxes or borrowing against a promise to re-
pay with interest from future tax collections.
Taxpayers can readily observe those decisions
during the authorization and appropriations
processes (not that it is a simple thing to
do). They can inspect the costs of programs
and agencies in Congressional Budget Office
(CBO) publications®® and the federal bud-
get’s historical tables.’*! The point is, disclo-
sure exists for spending, however extravagant
it may be.

However, Congress often “funds” objectives
and programs through regulatory mandates.
Regulation and spending are related; both
are mechanisms by which governments act
or compel individuals. Rather than taxing
and paying directly, federal regulation can
compel the private sector, as well as state and
local governments, to bear the costs of fed-
eral initiatives (and that too, is regulation).
Regulation in such instances functions as an

off-budget form of taxation and spending.
Although disclosure of spending does not
stop deficits and debt from growing, it is still
vital for making progress toward those ends.
Likewise, policy makers should disclose regu-
latory costs to the extent possible so that

the choice to regulate can at least have an
opportunity to get the full consideration it
deserves.

Because the costs and economic effects of
regulatory compliance are not budgeted and
disclosed the way that federal spending is,
regulatory initiatives can commandeer pri-
vate sector resources with comparatively little
public controversy. Policy makers may find

it easier to impose regulatory costs than to
embark on government spending because of
the former’s lack of disclosure and account-
ability. And when regulatory compliance
costs prove burdensome, Congress can es-
cape accountability by blaming an agency for
issuing an unpopular rule. Table 2 provides

a 2020 overview of the federal regulatory
enterprise to be discussed in the following

pages.
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Table 2. The Regulatory State: A 2020 Overview

Year-End I-Year Change | 5-Year Change | 10-Year Change
2019 (2018-2019) (2015-2019) (2010-2019)
Total regulatory costs $1.9 trillion n/a n/a n/a
Agency enforcement budgets $72.0 billion 0.88% 9.4% 145%
Federal Register pages 70,938 14.0% —-11.6% —-12.9%
Devoted to final rules 20,986 15.4% —15.0% —15.8%
Federal Register final rules 2,964 -12.0% -13.1% -17.0%
Code of Federal Regulations pages 185,984 0.3% 4.3% 12.4%
Total rules in Agenda pipeline 3,752 6.2% 13.8% -11.2%
Completed 546 13.8% —1.4% —24.4%
Active 2,602 8.5% 16.0% -3.5%
Long term 604 —7.8% 21.0% —252.0%
“Economically significant” rules in the year-
end pipeline 192 10.3% —11.9% —14.3%
Completed 44 76.0% —22.2% -13.7%
Active 119 0.8% —20.1% —15.0%
Long term 29 —6.5% -12.1% -12.1%
Rules affecting small business 644 6.4% —4.5% —23.8%
Regulatory flexibility analysis required 347 5.2% —10.1% —18.9%
Regulatory flexibility analysis not required 297 8.0% 3.1% —28.8%
Rules affecting state governments 386 18.0% —5.6% -29.4%
Rules affecting local governments 232 16.6% -9.0% -32.9%
GAO Congressional Review Act reports on
major rules 74 34.5% -3.9% -26.0%

n/a = not applicable.
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What Comes after “Trillion’’?
The Unknowable Costs
of Regulation and Intervention

If real debt levels on the fiscal budget and
entitlements can be vastly higher than the
public is generally told,** what might that
say about true costs of the even less disci-
plined regulatory enterprise? Should we ex-
pect that which is untracked to behave better
than what is systematically disclosed? The
nonchalance with which this is treated*®
even extends to the president, who asked
staff to look at cuts in his second term.**
“Who the hell cares about the budget,”
Trump reportedly proclaimed at a January
2020 fundraiser.> With peacetime deficits
and debts ignored at a time of low interest
rates, rescue-by-deficit spending during some

future recession may be unavailable. 34

Little timely review of federal regulation
occurs to assure anyone that individual
regulations do more good than bad, and no
assessment is made for regulatory burdens
as a whole.>” The sole official reckoning
citizens get regarding the scale and scope of
regulatory costs is an annual (in law**® but
not in practice’®’) OMB survey of a subset
of regulatory costs and benefits called the
Report to Congress on the Benefits and Costs
of Federal Regulations and Agency Compli-
ance with the Unfunded Mandates Reform
Act.>" These reckonings contain a limited
overview of the numbers of significant rules
and partial quantification of costs and ben-
efits of a handful of executive agencies’ rules
during the current fiscal year and the most
recent 10 years. An aggregate annual esti-
mate of the regulatory enterprise is required
by law *! but has not been performed since
2002.%?

OMB’s 2017 report is the most recent
relatively complete edition, but in cover-

ing fiscal year 2016 Obama-era rules and
regulations, it arrived nearly four years
overdue, in December 2019.33 There is a
long history of tardiness and incomplete-
ness for this report, but this years-long de-
lay was unprecedented.>*A frenzy to catch
up brought forth a truncated Draft Report
combining the overdue fiscal years 2018,
2019, and 2020 in one abbreviated volume
the day before Christmas Eve,”” along with
helpful supplemental tables in electronic
format, but without the 10-year lookbacks
that had become standard.*® While the re-
ports were late, the public did get year-end
status reports on Trump’s one-in, two out
Executive Order 13771 directive on agency

regulations.””

OMB’s last 10-year survey from fiscal year
2016 reported that federal agencies pub-
lished 36,255 final rules in the Federal Regis-
ter, and that it only reviewed 2,670 of these
final rules under Executive Order 12866. Of
these OMB-reviewed rules, 609 were con-
sidered major. Yet, OMB claimed high net
regulatory benefits, pegging the cumulative
benefits of a selection of 137 of 609 major
regulations issued between 2006 and 2016
at between $287 billion and $911 billion (in
2015 dollars). The estimated range for the
decade’s costs was $78 billion to $115 bil-
lion. The 16 rules subjected to both benefit
and cost analyses during FY 2016 added
annual costs in the range of $4.3 billion to

$6.4 billion.

Bringing it all up to date, the new White
House composite report covering fiscal years
2017-2019 covers only a handful of rules
and admits to total of costs and benefits of
only a few billion each:
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e FY 2017, $5.9 billion to $9.5 billion in
annual benefits; $2.2 billion to $3.2 bil-
lion in annual costs (2016$)

e TFY 2018, $0.6 billion in annual benefits;
$0.1 billion to $0.3 billion in annual
costs (20179$)

e FY 2019, $0.2 billion to $3.7 billion in
annual benefits; up to $0.6 billion in
annual costs (2018%)

Regulators decide what counts as major. As
OMB acknowledges: “As has been the prac-
tice for many years, all estimates presented
... are agency estimates of benefits and costs,
or minor modifications of agency informa-
tion performed by OMB.”®* OMB admits
that its report “does not purport to dem-
onstrate all costs or benefits from federal
regulation; instead, the report summarizes
the anticipated costs and benefits that the
Regulatory Impact Analyses (RIAs) of indi-
vidual final rules reported for those rules.”
The administration acknowledges what it
calls an “often-overlooked detail”—that
“the totals listed ... include only the ben-
efits and costs for the minority of rules for
which both those categories of impacts were
estimated.”>®

As this report will cover, there have been over
9,000 rules and regulations, large and small,
issued since Trump’s inauguration,*' but

the amalgamated three-year report shows
only 27 rules with both benefits and costs
quantified and another 29 with costs alone
quantified.**® OMB asserts the major rules
(including budget rules) it reviewed “repre-
sent approximately one-fourth” of the signifi-
cant regulatory actions reviewed by OMB.3%
Overall, the 2018-2020 consolidated Report
to Congress encompasses only 145 “major”
rules, a small number compared to the 9,604
rules issued during the corresponding calen-
dar years.

Of the hundreds of executive agency ma-
jor rules issued since 2001 (among tens of
thousands of nonmajor rules issued), just
a relative handful received OMB-reviewed
quantified cost analysis, let alone cost and
benefit analysis; overall, about 38 percent
sport quantitative cost estimates.*** When

we look beyond the officially self-designated
“major” rules, the proportion of all rules
with any reviewed cost analysis averages less
than 1 percent.’®

OMB references a 2004 claim that the “ma-
jor” rules reviewed account for the bulk of
regulatory costs.**® Other OMB reports had
been more forthcoming about indirect and
unfathomed costs. OMB does not review in-
dependent agency rules like those of the FCC
or financial regulatory bodies. Entire catego-
ries of oversight or intervention like those
referenced nearby in Box 3 get no scrutiny.
And the Unfunded Mandates Reform Act,
surveyed in the Report to Congress, exempts
almost everything from critical analysis and
repeal*” Transfer and budget programs,
unless related to defense or justice, are in-
herently interventionist and regulatory in
nature. Yet the costs of distortions caused

by federal spending are not counted,**® nor
are the deadweight effects of the budget
rules, even when the federal government has
taken over the bulk of retirement and senior
health care.’® Pell grants alter private col-
lege financing. Federal medical programs
have altered the medical markets, to such
extent now that single payer is contemplated.
Washington’s expansion of middle-class de-
pendency on the federal government is about
as fundamental as social regulation gets.

Compulsory transfer utilitarianism is not a
part of traditional American principles, yet
agencies engage in it in their net-benefit pur-
suits, implying costs do not matter as long
as “benefits” exceed them. The fundamen-
tal problem with the regulatory Report to
Congress regime is that net-benefit analysis is
oxygen for an ever-expanding government.
Creative regulators can alternate between
maximizing net benefits (as in OMB’s
18-year-old “Circular A-4” guidance on
regulatory analysis), or claiming benefits
“justify” costs as specified in Executive Or-
der 12866. Cost-benefit analysis is mute on
superior benefits that may have accrued if
an agency’s “regulatory budget” allocation
belonged instead to another agency. So there
exists no genuine net-benefit pursuit adopt-
ing a wider perspective than that of agencies

Washington’s
expansion of
middle-class
dependency
on the federal
government
is about as
fundamental as

social regulation

gets.
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Regulatory
costs are
unknowable in
an elemental
sense; they are
not observable
or calculable.

in isolation. Still further, costs of “regula-
tory dark matter” like agency memoranda,
guidance documents, bulletins, circulars, and
manuals do not appear in OMB’s annual
assessments. Far too much is left out, even

though OMB has had decades to practice.

On the plus side, a 2019 report from the
Council of Economic Advisers on 7The Eco-
nomic Effects of Federal Deregulation points

to hundreds of billions in direct and indirect
annual savings from changes not just in a set
of rules removed but in approaches to regula-
tion as such:

The Council of Economic Advisers
(CEA) estimates that after 5 to 10
years, this new approach to Federal
regulation will have raised real in-
comes by $3,100 per household per
year. Twenty notable Federal deregu-
latory actions alone will be saving
American consumers and businesses
about $220 billion per year after
they go into full effect. They will in-
crease real (after-inflation) incomes
by about 1.3 percent. ...

This new approach to regulation
not only reduces or eliminates costly
regulations established by prior
administrations but also sharply re-
duces the rate at which costly new
Federal regulations are introduced.
The ongoing introduction of costly
regulations had previously been sub-
tracting an additional 0.2 percent
per year from real incomes, thereby
giving the false impression that the
American economy was fundamen-
tally incapable of anything better
than slow growth.’”

The CEA approach implies far greater costs
attributable to regulation than the annual Re-
port to Congress has ever addressed. For exam-
ple, regulation affects not only current jobs,
but also entrepreneurs’ inclination to create
new ones in the future. This intertemporal
nature of regulation complicates cost assess-
ment, since nations cannot “lose” jobs that
have not been created.

The CEA’s assertions were blasted as “bad
fiction™”! by progressives and received the
requisite fact checks.”? Yet, if there is valid-
ity to the propositions that such regulatory
changes reduced costs substantially, it is also
reasonable to presume prior additions to
regulation that have gone unmeasured will
have added billions of dollars beyond what
are seen in the normal compliance measures.
It is appropriate to address costs of progres-
sive policies and the benefits of lifting them.
Government steering without issuing a rule
is also “regulation,” as implied in the CEA
report.

Regulatory costs are unknowable in an el-
emental sense; they are not observable or
calculable—much as the economic calcula-
tions necessary to enable central economic
planning are impossible.””? Regulatory costs
are, in the words of American Enterprise
Institute scholar Peter Wallison, inherently
“squirrelly.”?”* This is why regulatory or ad-
ministrative state reform is not a goal, but
restoration of Article I of the Constitution
is. Even so, the need for disclosure is an im-
perative as long as the administrative state
remains a means of governance. The solution
to the dilemma is for Congress to vote not
just on costly and controversial rules but on
all of them, or to legislate.

The annual OMB cost-benefit breakdown
omits independent agencies and incorpo-
rates only those rules for which agencies
have expressed both benefits and costs in
quantitative and monetary terms—amount-
ing to a couple dozen at best, when several
thousand rules and guidance documents
not subject to notice and comment appear
each year. This helps illustrate how most

of the regulatory enterprise is unaccounted
for. For this reason, more efforts like that
of CEA are needed, as well as some official
reconciliation between the two. Box 3 illus-
trates a wide range of regulatory and admin-
istrative state interventions that often go
unacknowledged.’”
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Box 3. Rule of Flaw and Costs of Coercion
Surveying Unmeasured, Disregarded, and Unfathomed Costs of the Administrative State

I. Unmeasured Costs of Shortcomings in Ad-

ministrative Procedure Act Oversight

A. Rule Cost Categories Prone to Escaping Measurement and

Disclosure®”®

*  Costs of rules not deemed economically significant by
agencies that in fact are

*  Costs of independent agency regulations

*  Costs of unfunded mandates on states and localities

*  Costs of interpretive rules and guidance documents

* Indirect costs

* Job costs of regulation

B. Process/Oversight Shortcomings Generating Unknown Finan-

cial and Societal Costs®”’

*  Costs of abandonment of formal rulemaking

* Costs of agencies’ failure to issue a notice of proposed
rulemaking for a significant portion of rules

* Costs of agency-gamed notice-and-comment processes

*  Costs of agencies’ undermining the Congressional Re-
view Act by failing to submit final rules to Congress and
the Government Accountability Office for consideration

*  Costs of baked-in pro-regulatory bias of the administra-
tive state

*  Costs of policy uncertainty that disrupts economic activity

*  Costs of regulation by sue-and-settle agreements

* Costs of regulatory accumulation

*  Costs of differential effects of rules on businesses

Il. Unmeasured Costs of the Loss of Liberty?’®

*  Costs of regulatory takings and property value
destruction®?

* Costs of abandoning negative rights for a positive
rights framework and unequal treatment of citizens
under the law?3®°

*  Costs of delegation of lawmaking power to the execu-
tive branch and to unelected administrators3®'

* Costs of agency liberation from Congress, self-funding,
and permanence®®?

*  Costs of paternalism and the normalization of dependency

*  Costs of imposing regulation based on secret or cre-
atively leveraged data’®3

*  Costs of abandoned federalism?*

*  Costs of authoritarianism and overcriminalization®®*

*  Costs of loss of anonymity in the administrative surveil-
lance state®

Ill. Costs of Spending and Legislative Programs

with Sweeping Regulatory Effect

*  Costs of top-down national plans, agendas and legisla-
tive schemes, and treaties®®’

* Costs of distortions created by “ordinary” federal
spending, subsidies, and stimulus38®

*  Costs of deadweight effects of federal spending and of
“budget” or “transfer” rules®’

*  Costs of government spending to steer investment in
science and technology

IV. Costs of the Administrative State’s Derail-

ment of Market Institutions

*  Costs of the presumption of agency expertise (and
denial of nonexpertise and disruption)3®

*  Costs of the market failure fallacy and disregard of
government failure

»  Costs of interference with price, distribution, and ac-
cess mechanisms

»  Costs of antitrust regulation and the institutionalization
of raising competitors’ costs®'

* Costs of blurring corporate and government roles
with government-sponsored enterprises and public-
private partnerships®®

*  Costs of government steering by direct ownership or
control of resources®”

*  Costs of abandoning property rights institutions in
favor of political path dependence and the barring of
regulatory exit

*  Costs of establishment and perpetuation of hyper-regu-
latory public utility, siloed-infrastructure models

»  Costs of anti-property approaches to environmental
amenities and concerns®*

*  Costs of permission-seeking and over-licensing

*  Costs of cronyism: the centrality of rent-seeking in a
self-preserving administrative state3®

*  Costs of permanent bureaucracy and rent-seeking®*

V. Costs of Lethality

*  Costs of failure to see benefits as forms of wealth

*  Costs of the precautionary principle and the derailment
of normal evolutionary risk-management innovation

»  Costs of selective expression of benefits

*  Costs and distributional abuses of the net-benefit pursuit

*  Costs of ignoring general wealth and health reduction
induced by regulation

*  Health (as distinct from economic) costs of rent-seeking

*  Costs of undermining markets in information

*  Costs of death by government

V1. Compound Fracture: Costs of the Foregoing
Propagated across Centuries
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The ample shortcomings in disclosure partly
inventoried in Box 3 work to the advantage
of the professions and the academic legal
studies infrastructure it has spawned over the
last century. With government that unbri-
dled, there are lots of ways to get to trillions
in regulatory costs, just as federal spending
occupies those heights.

The Small Business Administration (SBA)
last published an assessment of the fed-

eral regulatory apparatus in 2010, pegging
regulatory compliance costs at $1.75 trillion
for 2008, but that report was discontinued
and not replaced. The primary purpose of
the SBA report series was not an aggregate
cost estimate but rather to examine regula-
tory burdens on small firms, which have
higher per-employee regulatory costs than
larger ones. Earlier governmental assess-
ments around the turn of the 21st century
from OMB, GAO, and SBA also found ag-
gregate annual costs in the hundreds of bil-
lions of dollars, some in excess of $1 trillion
in today’s dollars (see Table 3). Performing
an aggregate estimate never was SBA’s job,
but remains OMB’s neglected duty. The data
underlying these studies were problematic, as
I noted in 2017.%7 Yet, the federal bureau-
cracy, even with all the vast resources at its
disposal, has done nothing to fulfill its duty
to assess the aggregate effects of regulation
and intervention in which it engages.

In a 2014 report, the National Association
of Manufacturers (NAM) modeled 2012
total annual regulatory costs in the econ-
omy of $2.028 trillion (in 2014 dollars).**
The NAM report likewise drew its share of
detractors.*” Still another report, by econo-
mists John W. Dawson of Appalachian State
University and John J. Seater of North Caro-
lina State University, pushes regulatory costs
into orbit by counting the long-term reduc-
tion in economic growth caused by decades
of cumulative opportunity costs imposed
by economic regulation. Their report posits
dozens of trillions of dollars in lost GDP
annually.*” The authors contend that rules
affecting growth rates compound, and that
Americans are less than half as rich as they

would be in the absence of much of the reg-
ulatory state.

Some have set out to examine how seemingly
inconsequential regulations accumulate and
have unintended effects and costs that ought
not be ignored.*! A 2016 report, “The Cu-
mulative Cost of Regulations” by the Mer-
catus Center at George Mason University,
employs a microeconomic model investigat-
ing regulations’ effect on firms’ investment
choices to attempt to determine “how much
regulation distorts the investment decisions of
firms and thus hampers long-run economic
growth.” Using a 22-industry data set cov-
ering 1977 through 2012, the report con-
cluded that had regulatory burdens remained
constant since 1980, the 2012 U.S. economy
would have been 25 percent larger. Put an-
other way, the 2012 U.S. economy was $4
trillion smaller than it would have been in the
absence of cumulative regulatory growth since
1980.%> This represents a loss in real income
of approximately $13,000 per American.*®

In the context of these existing and available
sources and the federal government’s failure
to issue new aggregate analysis, apart from
the CEA’s new effort, this report employs a
baseline for across-the-board costs of federal
regulation and intervention of $1.9 trillion
annually in compliance costs, economic and
GDP losses, and social costs (see Figure 1).4%
This placeholder estimate is based on a non-
scientific, disclaimer-laden, fusion and amal-
gam of GDP losses and compliance costs
derived from available official data and the
other sources that exist.*> Even so, this as-
sessment is more representative and inclusive
than official estimates and more “conserva-
tive” in that burdens conceivably are consid-
erably more, as the Mercatus and Dawson
and Seater approaches imply.

As Box 3 illustrates, enormous costs simply
never find their way into regulatory analyses
or public disclosure. “Regulation,” in fact, is
too narrow a word to capture the effects of
wholesale government intervention into hu-
man lives from health care to education to
retirement, let alone economic intervention.
That cost calculations are largely impossible

There are lots
of ways to get
to trillions in
regulatory costs,
just as federal

spending occupies

those heights.
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Table 4. Regulatory Costs in Small, Medium, and Large Firms, 2012

Cost per Employee for All Business Types
<50 50-99 > 100
All Firms Employees Employees Employees
All Federal Regulations $9,991 $11,724 $10,664 $9,083
Economic $6,381 $5,662 $7,464 $6,728
Environmental $1,889 $3,574 $1,338 $1,014
Tax Compliance $960 $1,518 $1,053 $694
Occupational/Homeland Security $761 $970 $809 $647

Source:W. Mark Crain and Nicole V. Crain,“The Cost of Federal Regulation to the U.S. Economy, Manufacturing and Small Business,” National Association of Manufac-

turers, September 10, 2014, http://www.nam.org/~/media/A7A8456F33484E498F40CB46D6167F3 1 .ashx.

Costs of regulatory
compliance and
intervention are

equivalent to about

43 percent of the

projected level

of fiscal budget
outlays of

$4.412 trillion.

is not the fault of critics of the regulatory
state; nonetheless, these are the kinds of costs
that should be assessed and described to the
public in the aggregate, as required by the
Regulatory Right-to-Know Act.

Regarding regulations’ unequal effects on dif-
ferent kinds of firms, the NAM model noted
above found overall annual per-employee
regulatory costs to firms of $9,991 on average,
but to vary by firm size.**® Table 4 shows that
per-employee regulatory costs for firms of fewer
than 50 workers can be 29 percent greater than
those for larger firms—$11,724 for smaller
firms, compared with $9,083 for larger ones.*”

The SBA and earlier OMB surveys had tra-
ditionally conveyed regulatory costs in the
following categories:

*  Economic regulatory costs (for example,
market entry restrictions and transfer
payments such as price supports;

*  Workplace regulatory costs;

*  Environmental regulatory costs; and

e Paperwork costs.

Differential effects of accumulating regula-
tions on firms and people are also referenced
among the costs in Box 3 and span eco-
nomic, environmental, health, safety, and so-
cial costs, compounded over decades. These
effects include loss of liberty from overcrimi-
nalization to the overthrow of the consti-
tutional order in favor of rule by unelected
bureaucrats. Some never tire of pointing out
the accumulation of wealth by the top per-

centers in their alleged concern over income
inequality, but the perpetuation of unnec-
essary regulation that also erases wealth ac-
cumulation and harms the most vulnerable

garners little concern.®

Numerous kinds of costs are not captured

by the government and are ignored outright,
such as the presence of the antitrust threat
and the costs of the distortions it has inflicted
over a century.“”” These include common car-
riage and public-utility regulation of net-
works, health care governance (spending on
which is about 18 percent of the economy),
the predominance of public-private partner-
ships rather than private free enterprise in
large-scale infrastructure projects, restrictions
on Western lands with respect to resource use,
the reluctance to move spectrum and other
commons into the wealth-creating sector, cen-
tral control of the money supply, a “too big
to fail” stance toward financial entities that
implies future bailouts, the permanent war
economy, surveillance of private citizens, the
detachment of nuclear power from institu-
tions of market evolution and discipline, the
monopolization of airport security, influence
in housing markets and financing (perhaps a
third of the U.S. economy), and much more.

We need greater acknowledgement of what
we do not know, to own up to burdens that
slip through the cracks (or canyons). Unless
Congress votes on rules, the federal govern-
ment must continue to be forced to as-

sess regulatory costs from the standpoint of
compliance, efficiency, and losses of liberty

36
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Figure |.Annual Cost of Federal Regulation and Intervention,
2020 Estimate, $1.9 Trillion

USDA
DOE $8 billion
$14 billion All other
Financial $71 billion

Environment
$394 billion

DOT
$79 billion DOL

$127 billion

Source: Clyde Wayne Crews, Jr., Tip of the Costberg: On the Invalidity of All Cost of Regulation Estimates and the Need to Compile

Them Anyway, 2017 ed., http://ssrn.com/abstract=2502883.

$87 billion
FCClInfrastructure \
$132 billion

Economic regulation
$399 billion
International trade
o $3.3 billion
Major rules,

= untabulated
$20 billion

Tax compliance
$316 billion

Health
$196 billion

$57 billion

DHS = Department of Homeland Security; DOE = Department of Education; DOL = Department of Labor; DOT =
Department of Transportation; FCC = Federal Communications Commission; USDA = U.S. Department of Agriculture.

even if such assessments can never be accu-
rate. In terms of disclosure, the debate has
never been whether the government should
perform its cost assessment, but whether it
should be bottom up or top down.*'° The
answer is that both are needed, and an execu-
tive order reaffirming the longstanding obli-
gation to assess aggregate costs is warranted.
Executive orders and guidance to agencies
governing cost assessment and regulatory
analysis are incomplete and need to incorpo-
rate far more elements, as explored above.*!!

Regulatory Cost Burdens Compared
to Federal Spending and the Deficit

Comparisons of regulation with the costs of
federal taxation and spending help place the
relative magnitudes in perspective. The first
ever trillion-dollar budget occurred in the
latter half of the 1980s; now deficits of that
size are projected with no end in sight.*'? The
U.S. federal government reached $4.447 tril-

lion in outlays and a deficit of $984 billion in
FY 2019.45 In the Congressional Budget Of-
fice’s new Budget and Economic Outlook, unre-
lenting trillion-dollar deficits continue every
year through 2030, at which point the pro-
jection is $1.7 trillion.”"* Figure 2 compares
deficits and outlays for fiscal years 2018 and
2019 and projected amounts for 2020 to the
overall regulatory burden placeholder estimate
of $1.9 trillion. For 2020, costs of regulatory
compliance and intervention are equivalent
to about 41 percent of the projected level of
fiscal budget outlays of $4.647 trillion, and
more than double the anticipated deficit ex-
pected to soar to $1.01 trillion.

Regulatory Costs Compared to
Income Taxes and Corporate Profits

Regulatory costs easily rival revenues from
individual income taxes and corporate taxes
combined. As Figure 3 shows, regulatory
costs stand well above 2019 estimated indi-
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Figure 2. Federal Outlays and Deficits Compared with Federal
Regulatory Costs (2018,2019, and projected 2020)

$5,000 $4,647
$4,447
$4,108

$4,000 [
8 $3,000
°
.g $2,000 [~ $1,900 $1,900 $1,900
E

$1.000  $779 $984 $1,015

$0 L L
2018 2019 2020
Year

Il Deficit [ Regulatory Costs [ Federal Outlays

Sources: Deficit and outlays and projected outlays from Congressional Budget Office, The Budget and Economic Outlook,
Table I-1,“CBO’s Baseline Budget Projections, by Category,” various years, https://www.cbo.gov. Deficit and outlays also from
White House Office of Management and Budget, Historical Tables, Table |.|—Summary of Receipts, Outlays, and Surpluses or
Deficits (-): 1789-2023, https://www.whitehouse.gov/omb/historical-tables/. Regulatory cost estimate from Crews, Tip of the

Costberg.

Federal deficit and outlay numbers are by fiscal year; regulatory costs by calendar year.

Figure 3. Regulatory Compliance Compared with Individual Income
Taxes, Corporate Income Taxes, and Corporate Pretax Profits

$2,500 ‘ ‘
Regulation exceeds combined
corporate and individual income $2,063
$2,000 |- $1,900 taxes of $1.914 trillion
" $1,698
S
8 $1,500 [~
c
S $1,000 [
E
$500 [
$0 '
Regulatory Individual Corporate Corporate
Costs Income Taxes, Income Taxes, Pretax Profits,
est.2019 est.2019 2018

Sources: Regulatory cost estimate from Crews, Tip of the Costberg. 2019 tax figures from OMB, Historical Tables, Table 2.1,
“Receipts by Source: 1934-2023,” http://www.whitehouse.gov/omb/historical-tables. 2018 corporate pretax profits (domestic
and international) from Bureau of Economic Analysis, National Income and Product Accounts Tables, Table 6.17D,“Corporate

Profits before Tax by Industry.”
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Figure 4. GDP Compared to Federal Outlays and Regulation
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Sources: Crews, Tip of the Costberg. GDP from U.S. Department of Commerce, Bureau of Economic Analysis. Outlays

from CBO, White House, and OMB.

vidual income tax revenues of $1.698 tril-
lion.*"> Corporate income taxes collected by
the U.S. government—an estimated $216
billion for 2019—are dwarfed by regulatory
costs.?!® The combination of the two, $1.914
trillion, is roughly equivalent our regula-
tory cost marker of $1.9 trillion. Regulatory
costs even approach the level of pretax cor-
porate profits, which were $2.063 trillion in
2018.47

Regulatory Costs Compared to
GDP

In January 2018, the Commerce Depart-
ment’s Bureau of Economic Analysis esti-
mated U.S. current-dollar GDP for 2019 at
$21.54 trillion.*® The total regulatory cost
figure of $1.9 trillion annually (as noted,
other considerations could take that sum far
higher) is equivalent to approximately 9 per-
cent of that amount. Combining regulatory
costs with federal FY 2019 outlays of $4.447
trillion, the federal government’s share of the
economy reaches $6.35 trillion, or 29 per-
cent of GDP (see Figure 4). That does not
include state and local spending and regula-

tion. The percentage has been approximately
30 percent for some time.

U.S. Regulation Compared with
Some of the World’s Largest and
Freest Economies

Not counting the United States, only seven

countries have GDPs that exceed the burden
of U.S. regulation. U.S. regulatory costs sur-
pass the 2018 GDP of neighbors Canada, at
$1.7 trillion, and Mexico, at $1.2 trillion. If
U.S. regulatory costs of $1.9 trillion were a

country, it would be the world’s eighth-larg-
est economy, ranking behind Italy and ahead

of Brazil (see Figure 5).4”

The U.S. regulatory figure of $1.9 trillion eas-
ily exceeds the output of many of the world’s
major economies, including those, with the
exception of the United Kingdom, ranked

as the freest economically by two prominent
annual surveys of global economic freedom.
Figure 6 depicts the 2018 GDPs of the coun-
tries common to the top 10 in both the Wa//
Street Journal/Heritage Foundation Index of
Economic Freedom, and the Fraser Institute/

The federal
government’s
share of the
economy reaches
$6.35 trillion,
or 29 percent
of GDP.
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Figure 5. U.S. Regulatory Costs Compared to 2018
Gross Domestic Product of the World’s Largest Economies
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Source: Crews, Tip of the Costberg. Gross Domestic Product data from World Bank, Washington, D.C., GDP Data,
http://data.worldbank.org/indicator/NY.GDPMKTP.CD/countries and https://databank.worldbank.org/data/download/GDP.pdf.

If it were an “economy,” U.S. regulations would be the eighth largest.

Figure 6. U.S. Regulatory Load Compared to 2018 Gross Domestic
Product in World Economies Regarded as Most Free
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Sources: Crews, Tip of the Costberg. Gross Domestic Product data from World Bank, Washington, D.C., GDP Data,
http://data.worldbank.org/indicator/NY.GDPMKTP.CD/countries.

“Free” economies consist of those in the top 10 of both the Heritage Foundation/Wall Street Journal Index of Economic
Freedom and the Fraser Institute/Cato Institute Economic Freedom of the World reports.
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Figure 7.The U.S. Household Expense Budget of $61,224
Compared to Regulatory Costs

Societal “hidden tax” is equivalent to 24%
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Sources: Bureau of Labor Statistics, author calculations.

Proxy for households here is BLS depiction of 131,439,000 “consumer units,” which comprise “families, single persons liv-
ing alone or sharing a household with others but who are financially independent, or two or more persons living together
who share expenses.” Other consists of “personal care products and services,” “education,” and “all other expenditures.”

Cato Institute Economic Freedom of the World
report.”?? The U.S. ranks 12th and fifth in

these reports, respectively.

Regulation: A Hidden Tax on the
Family Budget

The pain of taxes can seem more immedi-
ate and present than that of regulation, but,
like the taxes they are required to pay, busi-
nesses will pass some regulatory costs on to
consumers. Other costs will find their way
to workers and investors in regulated com-
panies. By assuming a full pass-through of
all such costs to consumers—many consum-
ers are also workers and owners through
stock and mutual fund holdings—we can
look at the share of each household’s regula-
tory costs and compare it with total annual
expenditures as compiled by the Depart-

ment of Labor’s Bureau of Labor Statistics

(BLS).#!

For America’s 131.4 million households, or
“consumer units” in BLS parlance, the aver-
age 2018 pretax income was $78,635.2 If
one were to allocate annual regulatory costs
assuming, for simplicity’s sake, a full pass-
through of costs to consumers, U.S. house-
holds “pay” $14,455 annually in embedded
regulatory costs ($1.9 trillion in regulation
divided by 131,439,000 “consumer units”),
or 18 percent of average income before taxes,
and more as a share of after-tax income. This
regulatory “hidden tax” is higher than every
annual household budgetary expenditure
item except housing (see Figure 7). Regu-
latory costs amount to up to 24 percent of
the typical household’s expenditure budget
of $61,224. The average U.S. household
“spends” more on hidden regulation than

on health care, food, transportation, enter-

Like the taxes
they are required
to pay, businesses

will pass some

regulatory costs on
to consumers.
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Figure 8. Federal Agency Administrative and Enforcement Budgets,
$72 Billion Total in FY 2019
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Source: Susan Dudley and Melinda Warren, Annual “Regulators’ Budget” Series, published jointly by the Regulatory Studies
Center at the George Washington University and the Weidenbaum Center on the Economy, Government, and Public

Policy.

Original 2012 constant dollars are adjusted here by the change in the consumer price index between 2012 and 2019, de-
rived from Consumer Price Index tables, U.S. Department of Labor, Bureau of Labor Statistics, Washington, D.C.All Urban

Consumers (CPI-U), U.S. city average, all items).

tainment, apparel, services, and savings. Of
course, some costs of regulation are not hid-
den. Consumers pay for regulatory agencies
and administration more directly through
taxes.

The Administrative and
Enforcement Costs of Regulation

Regulatory estimates attempt to capture costs
experienced by the public, but those esti-
mates do not include administrative costs—
the on-budget amounts spent by federal
agencies to produce and enforce rules. The
Weidenbaum Center at Washington Univer-
sity in St. Louis and the George Washington
University Regulatory Studies Center regu-
larly examine the president’s annual budget
proposal to compile the administrative costs
of developing and enforcing rules. These
amounts—as funds that taxpayers contribute
to support agencies administrative opera-

tions—are disclosed in the federal budget in
the way regulatory compliance and economic
costs are not.

According to the latest compilation, FY
2019 enforcement costs incurred by federal
departments and agencies stood at $72 bil-
lion (in constant 2019 dollars, adjusted from
original 2012 dollars) (Figure 8).** Of that
amount, $13.2 billion was incurred on ad-
ministering economic regulations. The larger
amount, spent on writing and enforcing
social and environmental regulations, was
$58.4 billion. The $72 billion in regulatory
agency enforcement costs helps complete a
picture of the federal regulatory apparatus, as
these come on top of other estimates of regu-
latory compliance and economic burdens.

In current dollars, the EPA alone spent an
estimated $5.172 billion in this category in
2019, accounting for 7 percent of the total
expected to be spent by all regulatory agen-
cies.”? The EPA formerly accounted for the
lion’s share of governmental administration

42
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and enforcement costs, but the Department
of Homeland Security, at an estimated $33.3
billion, now comprises 48 percent.*?

The Weidenbaum Center and the Regula-
tory Studies Center also estimate the num-
ber of full-time-equivalent administrative
and enforcement staff at 287,063 in FY
2020, up from 281,606 in 2018. The num-
ber of federal employees has increased well
over 100,000 since the 2001 staffing level
of 173,057.4¢ Much of the post-2001 surge

may be attributable to the then newly cre-
ated Transportation Security Administration’s
hiring of thousands of airport screening
personnel.

Costs are one way to attempt to capture the
size and scope of the federal regulatory enter-
prise, which is massive. Another is to assess
the paper production—the regulatory mate-
rial that agencies publish each year in sources

like the Federal Register.
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A short rule may

lengthy one may

be costly and a

be relatively
cheap.

Tens of Thousands of Pages and Rules
in the Federal Register

The Federal Register is the daily repository
of all proposed and final federal rules and
regulations.*”” Although its number of pages
is often cited as a measure of regulation’s
scope, there are problems with relying on
page counts. A short rule may be costly and
a lengthy one may be relatively cheap. The
Federal Register also contains many admin-
istrative notices, corrections, rules relating
to the governance of federal programs and
budgets, presidential statements, and other
material. They all contribute bulk and bear
some relation to the flow of regulation, but
they are not strictly regulations. Blank pages,
skips, and corrections also affect page counts.
In previous decades, blank pages numbered
into the thousands owing to the Govern-
ment Publishing Office’s imperfect estima-
tion of the number of pages that agencies
would require.

In terms of Trump’s one-in, two-out
agenda, one cannot easily look at the Fed-
eral Register and get a sense of what rules are
being cut. Moreover, a rule that some see as
deregulatory, others may see as regulatory.
Reducing regulations could make the Fed-
eral Register grow rather than shrink. While
the Register has always been treated as a
document cataloging regulations, it recently
has chronicled their reduction, although a
look at the daily Federal Register may not
give that impression.

Shortcomings notwithstanding, it is
worthwhile to track the Federal Register’s
page counts. Preliminary data available

at the time of publication will be up-
dated in the next edition of 7en Thousand
Commandments.

Federal Register Pages up 16
Percent between Trump Years
One and Three

The first calendar year of the Trump adminis-
tration finished with 61,308 pages in the Fed-
eral Register (see Figure 9). The last time annual
page count had been that low was in 1993, at
61,166 pages under President Bill Clinton.

The 2017 count also contains three weeks of
Obama administration output, however, and
by the time Trump was inaugurated on January
20, 2017, the Obama administration had al-
ready added 7,630 pages to the Federal Register,
making Trump’s “net” page count 53,678.%%

In 2018, the Federal Register reached 67,225
pages, a 10 percent increase over Trump’s
first year.””” The new 2019 count of 70,938
is 16 percent above Trump’s first year.*

By contrast with both of these, at the end
of Obama’s final calendar year of 2016, the
number of Federal Register pages stood at
95,854, which was the highest level in the
history of the Federal Register, and a 19 per-
cent jump over Obama’s second-to-last year’s
count. Trump’s 2017 count was 36 percent
below Obama’s record. The last time a drop
in Federal Register page counts of the Trump
magnitude happened was when Ronald Rea-
gan reduced the count from Jimmy Carter’s
73,258 in 1980 to 44,812 by 1986, but that
28,446-page drop took five years.*!

Trump’s recent 2019 count of 72,564 is still
24 percent below Obama’s record. The last
time the page count was lower was back in
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Figure 9. Number of Federal Register Pages, 2005-2019

2017 count lowest since 1993. Of the top 10 high Federal

Register page counts, seven belong to President Obama (7,630
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| 79,435 81405 81247 75961 79,311 77 g7 80.260
80,000 [73.870 74,937 ‘
72,090 68.598 72,564
g
§ 60,000
0
b
E 40,000
Z
20,000
2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019
Source: National Archives and Records Administration, Office of the Federal Register.
2009. Keep in mind that to eliminate a rule, two things stand out in Figure 10: (a) the
agencies have to write a rule. So, in a perverse jump from 2015 to 2016 under Obama,
sense, Trump cannot shrink the Federal Register  when the number of pages devoted to final
(or the number of rules), yet is still doing so. rules jumped by 56 percent, from 24,694
As Figure 9 also captures, 2010 and 2011 had  to 38,652 and (b) the drop of 51 percent
been the prior all-time record years, at 81,405  from there to 18,727 pages of rules under
and 81,247, respectively. Of the 10 all-time Trump in 2017. Obama’s high was a record
high Federal Register page counts, seven oc- that shattered 2013’s then-peak of 26,417 by
curred during the Obama administration. (For ~ 46.3 percent. Trump’s 2017 count, by con-
a history of Federal Register page totals since trast, was the lowest seen since 1995.
1936, see Appendix: Historical Tables, Part A.)
While there are more relevant measures than
pages to account for actual burdens, for page
Federal Register Pages Devoted to ~ counts o d.rop. so steeply between admi.nis—
Final Rul trations is significant. Relevant to the discus-
Inal Rules . .
sion about controlling future regulatory costs
are pages of proposed rules, those under
Isolating the pages devoted to final rules production in the regulatory pipeline. These
might be more informative than gross page peaked at 23,193 in 2011, and Obama’s final
counts, because it omits pages devoted to page count of proposed rules was 21,457 in
proposed rules, agency notices, corrections, 2016. Under Trump, Federal Register pages
and presidential documents (although those  devoted to proposed rules in 2017 were
categories can have regulatory effects, too). 10,892, half the level of Obama’s concluding
years, and the lowest since 1981. However,
The final rule page count of 2018 stood at these rose to 17,246 in 2018 and to 19,363
18,182, the lowest count since 1992; the in 2019. A considerable proportion of this is
tally for 2019 rose to 20,986. Nonetheless, presumably deregulatory activity.
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Federal Register Pages Published
by Decade

Still another way of looking at Federal Regis-
ter trends is by pages per decade (see Fig-

ure 11). Even with Trump’s cuts late in the
2010s, a hefty jump over the prior decade
materialized. The last bar of Figure 11 shows
that the just-ended decade of the 2010s
brought forth 774,236 pages of Federal Reg-
ister, for an average of 77,424 pages per year.
The prior decade had yielded 730,176 pages
and an average of 73,018 pages. Even with
the page count reduction during Trump’s ad-
ministration, decade page counts could easily
top 1 million in the 2020s, as a glance at in-
creases since the 1940s implies.

Number of Final and Proposed
Rules in the Federal Register

The slowed pace of traditional rulemaking
(as opposed to Trump’s grand impulses on
antitrust, trade, tech policy, family leave so-
cial policy, and other areas) is the real break-
through. The president has issued fewer new

Figure 10. Federal Register Pages Devoted to Final Rules, 2002-2019

38,652

26,417

24914 24,690 24,861 24,694
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2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

regulations (less than 3,000) than we have
seen since record keeping began in the 1970s.

In 2016, the final full year of the Obama ad-
ministration, the number of final rules pub-
lished in the Federal Register reached 3,853, the
highest total of the Obama administration and
the highest level since 2005. Under Trump,
final rules dipped to 3,281 in 2017 (see Figure
12). This was the lowest count since records
began being kept in the mid-1970s. Addition-
ally, 207 rules issued in 2017 up to the point
of Trump’s inauguration were Obamass, giving
Trump a “net” of 3,074 that year.®* In 2018,
the rule count bumped up to 3,368, still the
second lowest count.*”® The 2019 tally of final
rules fell to 2,964, even lower than the 2017
record despite the fact that some of the rules
were deregulatory in character. The reduction
may be partly attributable to the requirement
for a major rule designation under the April
2019 OMB directive to agencies. The fact that
records of the amount of non-congressional
lawmaking were not kept until the latter half
of the 1970s—three decades after the Admin-
istrative Procedure Act became law—is indica-
tive of the problems with the out-of-control
administrative state.
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Figure | |. Federal Register Pages per Decade
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Figure 12. Number of Proposed and Final Rules in the Federal Register, 2006—2019
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easier than getting

Stopping or
slowing rules in
the pipeline is

rid of existing
rules.

The number of final rules currently being
published is lower than it was throughout
the 1990s, when the average annual total
of final regulations was 4,596. The aver-
age for the period 2000-2009 was 3,948.
Even Obama’s highest count was below those
levels. Of course, not all rules are created
equal, and fewer of Obama’s rules would be
expected to have been devoted to rollbacks
of prior initiatives, the emphasis of Trump’s
one-in, two-out directive. Note again that
deregulatory actions by Trump that require
notice-and-comment will add to his final
and proposed rule counts.

Rules deemed “significant”—a broader cat-
egory than the economically significant rules
typically deemed to impart $100 million in
annual costs or benefits—are worth focusing
on.”** Among Obama’s 3,853 final rules in
2016, 486 were deemed “significant” under
Executive Order 12966, the highest count
over the past two decades. While several
hundred “significant” final rules each year are
the norm, this has changed drastically under
the Trump administration. Trump has issued
199, 108, and 66 in 2017, 2018, and 2019,
respectively, the lowest levels since 2006’
164 significant finals rules.*”

As the Trump deregulatory effort has dem-
onstrated, stopping or slowing rules in the
pipeline is easier than getting rid of existing
rules. On an ongoing basis as administrations
change, more detailed official proposed rule
analysis would be worthwhile. For example,
it would be helpful for the Federal Register to
clearly flag which among proposed rules are
deregulatory as opposed to regulatory (some-
thing now done in the Unified Agenda).
That would allow more fruitful analysis of
the routine and the significant alike among
forthcoming rules, since the quantity of both
significant and lesser proposed rules are a lead-
ing indicator of expanding government.

In Obama’s final year of 2016, 2,419 pro-
posed rules appeared in the Federal Register.
In Trumpss first year, the count fell to 1,834
(including the 156 proposals that had been
issued by Obama during the first three weeks

of 2017). Like final rules, Trump’s 2017 count
represented the lowest since record keeping be-
gan. These rules stood at 2,098 in his second
year and 2,131 in 2019. Back in the 1990s, far
greater numbers of proposed rules appeared

in the annual pipeline. (For the numbers of
proposed and final rules and other documents
issued in the Federal Register since 1976, see
Appendix: Historical Tables, Part B.)

Cumulative Final Rules in the
Federal Register

Trump’s 2019 final rule count is the only
one ever below 3,000. The annual outflow of
over 3,000 final rules—and often far more—
has meant that 107,712 rules have been is-
sued since 1993, when the first edition of
Ten Thousand Commandments was published
(see Figure 13). Going back to 1976, when
the Federal Register first began itemizing
them, 204,802 rules have been issued (sece
Historical Tables, Part B).

The Expanding Code of Federal
Regulations

The page count for final general and perma-
nent rules as they come to their final destina-
tion in the Code of Federal Regulations (CFR)
is not as dramatic as the yearly count of tens
of thousands for the Federal Register, but still
considerable. (See Figure 14.) In 1960, the
CFR contained 22,877 pages. Since 1975,
its total page count has grown from 71,224
to 185,984 at the end of 2019, including the
index—a 160 percent increase. The number
of CFR bound volumes stands at 242, com-
pared with 133 in 1975. (For the detailed
breakdown numbers of pages and volumes in
the CFR since 1975, see Appendix: Histori-
cal Tables, Part C.)

As noted, in recent years, traditional rules
and regulations have been overshadowed
in part by various forms of executive ac-
tions and regulatory guidance documents,
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Figure |3. Cumulative Final Rules Published in the Federal Register, 1993-2019

107,712
104,742

120,000 At least 3,000 rules are added each year: 107,712 rules and regulations over the past 27 years.

100,000

80,000

60,000

Number of Rules

40,000

20,000

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 201120122013 201420152016 20172018 2019

Year

Source: National Archives and Records Administration, Office of the Federal Register.

Figure 14. Code of Federal Regulations, 185,984 Total Pages in 2019,2005-2019
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which are important to track as well. There
is no CFR-style repository for these, but
Trump’s Executive Order 13981, “Promoting

the Rule of Law through Improved Agency
Guidance Documents,” will begin the pro-
cess of an inventory during 2020.
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Regulatory Dark Matter: Presidential
Executive Orders and Memoranda

Executive orders, presidential memoranda,
and other executive actions make up a large
component of executive “lawmaking.” They
merit heightened attention from lawmakers,
since they can have, or appear to have, bind-
ing effect.”*

Executive orders ostensibly deal with the in-
ternal workings and operations of the federal
government, and presidents have traditionally
been presumed able to overturn those issued
by their predecessors. Their use is not new,
dating back to President George Washington’s
administration.””’” However, this reporting

has not been consistent until recent decades.
President Obama’s executive order totals, “pen
and phone” notwithstanding, were not high
compared with those of other presidents. At
the end of his term, Obama had issued 276
executive orders, whereas President George W.
Bush’s final tally was 291, and that of President
Bill Clinton was 364 (see Table 4 and Figure
15). Trump issued 63 orders in 2017 (far out-
stripping anything since Bush’s 2001 high wa-
ter mark), 35 in 2018, and 47 in 2019.%%®

Memoranda are trickier to tally. They may
or may not be published, depending on each

Figure 15. Number of Executive Orders and Presidential Memoranda, 2002-2019
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The United States
existed for many
decades before a
president issued

dozen executive

more than two

orders.

administration’s own determination of “gen-
eral applicability and legal effect.”* George
W. Bush published 131 memoranda during
his entire presidency, whereas Barack Obama
issued 257 that were published in the Federal
Register (Figure 15). Bill Clinton published
just 14 during his presidency.*® Donald
Trump issued 38 memoranda in 2017, the
highest level since 2010, and 30 in 2018.
Among the 47 executive orders and 26 mem-
oranda of the past year under Trump are
some intended to reduce burdens (see Box
1); but some such proposals are regulatory.

The pertinent question as far as regulatory
burdens are concerned is what these execu-
tive orders and memoranda are used for and
what they do. Whether lengthy or brief, or-
ders and memoranda can have significant ef-
fects, and a smaller number of them does not
necessarily mean small effects. In 2014 alone,
Obama memoranda created a new financial
investment instrument and implemented
new positive rights regarding work hours and
employment preferences for federal contrac-
tors.**! On the other hand, four of Obama’s
executive orders addressed overregulation
and rollbacks.*> Obama’s Executive Order
13563 concerning regulatory review and re-
form, for example, sought to roll back regu-
lation.*? It amounted to a few billion dollars
in cuts, which were swamped by other, newly
issued rules and negated by costly guidance.
As with the Federal Register, counts are inter-
esting but do not tell the full story.

Other key executive orders directed at regu-
latory restraint were President Clinton’s 1993
Executive Order 12866 and President
Ronald Reagan’s Executive Order 12291,
which formalized central regulatory review
at OMB.** Clinton’s was a step back from
the stronger oversight of the Reagan order
in that it sought “to reaffirm the primacy of
Federal agencies in the regulatory decision-
making process.”*® In Trump’s case, a hand-
ful of his executive orders and memoranda
itemized at the beginning of this report
comprise perhaps the most aggressive at-
tempt by the executive branch to streamline
regulation.

The United States existed for many decades
before a president issued more than two
dozen executive orders—that was President
Franklin Pierce, who served from 1853 to
1857. Orders numbered in the single digits
or teens until President Abraham Lincoln
and the subsequent Reconstruction period.
President Ulysses S. Grant issued 217, then a
record. From the 20th century onward, exec-
utive orders have numbered over 100 during
each presidency and sometimes reached into
the thousands. President Franklin D. Roos-
evelt—the longest-serving president in U.S.
history, elected to four terms and having
served a full three—issued 3,721 executive
orders.*’ Table 5 provides a look at execu-
tive order counts by administration since

the nation’s founding through the Obama

presidency.*®

Table 5. Executive Orders by Administration

Sequence Number Total Number
Ending Beginning of Executive
Orders

George Washington n/a n/a 8
John Adams n/a n/a I

Thomas Jefferson n/a n/a 4
James Madison n/a n/a I

James Monroe n/a n/a I

John Quincy Adams n/a n/a 3
Andrew Jackson n/a n/a 12
Martin van Buren n/a n/a 10
William Henry Harrison n/a n/a 0
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Sequence Number

Total Number

Ending Beginning of Executive
Orders

John Tyler n/a n/a 17
James K. Polk n/a n/a 18
Zachary Taylor n/a n/a 5
Millard Fillmore n/a n/a 12
Franklin Pierce n/a n/a 35
James Buchanan n/a n/a 16
Abraham Lincoln n/a n/a 48
Andrew Johnson n/a n/a 79
Ulysses S. Grant n/a n/a 217
Rutherford B. Hayes n/a n/a 92
James Garfield n/a n/a 6
Chester Arthur n/a n/a 96
Grover Cleveland - | n/a n/a 13
Benjamin Harrison n/a n/a 143
Grover Cleveland - Il n/a n/a 140
William McKinley n/a n/a 185
Theodore Roosevelt n/a n/a 1,081
William Howard Taft n/a n/a 724
Woodrow Wilson n/a n/a 1,803
Warren G. Harding n/a n/a 522
Calvin Coolidge n/a n/a 1,203
Herbert Hoover 6,070 5,075 996
Franklin D. Roosevelt 9,537 6,071 3,467
Harry S.Truman 10,431 9,538 894
Dwight D. Eisenhower 10,913 10,432 482
John F. Kennedy 11,127 10,914 214
Lyndon B.Johnson 11,451 11,128 324
Richard Nixon 11,797 11,452 346
Gerald R. Ford 11,966 11,798 169
Jimmy Carter 12,286 11,967 320
Ronald Reagan 12,667 12,287 38l
George H.W.Bush 12,833 12,668 166
William ). Clinton 13,197 12,834 364
George W.Bush 13,488 13,198 291
Barack Obama 13,764 13,489 276
Donald Trump 13,802 13,490 138
Total Number of Executive Orders 15,691

Source:W. Crews’s tabulations; Executive Orders Disposition Tables Index, Office of the Federal Register; National
Archives, http://www.archives.gov/federal-register/executive-orders/disposition.html;“Executive Orders,” The American

Presidency Project, ed. John T.Woolley and Gerhard Peters (Santa Barbara, CA: 1999-2014),

http://www.presidency.ucsb.edu/data/orders.php. Executive orders for President Trump are as of March 26, 2020.
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Regulatory Dark Matter: Over 22,000
Public Notices Annually

Without actually passing a law, government
can signal expectations, specify parameters
for and influence various industries—includ-
ing health care, retirement, education, en-
ergy production, finance, land and resource
management, science and research, and
manufacturing—through various kinds of
guidance documents. A prominent Obama
era example is the Internal Revenue Service’s
granting of waivers of the Patient Protec-
tion and Affordable Care Act’s employer
mandate despite the statute’s language.*” In
one assessment, a 2018 report by the House
Committee on Oversight and Government
Reform found at least 13,000 guidance doc-
uments that had been issued since 2008.%°

Guidance documents are difficult to pin
down, a situation addressed in the new Ex-

Year

Source: National Archives and Records Administration, Office of the Federal Register.

26,173 26,161

ecutive Order 13891, “Promoting the Rule
of Law through Improved Agency Guidance
Documents,” with its requirement for inven-
tories, which will feature in future editions
of Ten Thousand Commandments. In addition
to the Federal Register’s tally of rules, public
notices appear in the Federal Register. These
typically consist of non-rulemaking docu-
ments such as meeting and hearing notices
and agency-related organizational material.
But the tens of thousands of yearly public
notices can also include memoranda, bul-
letins, guidance documents, alerts, and other
proclamations, many of which may be con-
sequential to the public.®!

Figure 16 depicts the number of notices pub-
lished annually in the Federal Register. These
peaked at over 26,000 during 2010-2011.

Figure 16.Public Notices in the Federal Register, 1997-2019
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Figure 17. Number of OMB Rule Reviews
and Average Days under Review, 2019
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Standing at 21,804 at year-end 2019, these
have dipped below 24,000 only five times
since 1996, including Trump’s first three years
(the other years were 2014 and 2015). There
have been 616,455 public notices since 1994
and well over 1 million since the 1970s, but,
again, many of those are trivial.

Given that many notice-and-comment regu-
lations already lack cost-benefit or other
analysis, policy makers should pay greater
attention to the “notices” component of the
Federal Register, given the modern adminis-
trative state’s inclination to advance policy by
memorandum, notice, letter, bulletin, and
other means. Yet much guidance does not
appear in the Federal Register. Increased uni-
lateral executive proclamations atop “tradi-
tional” rules and regulations will render costs
and effects of regulation even less transparent
than they already are. As the House Over-
sight Committee detailed in a 2018 report,
Shining Light on Regulatory Dark Matter,

of at least 536 known significant guidance
documents issued since 2008, just 328 were
submitted to OMB for review. Furthermore,
while 13,000-plus guidance documents

should have been submitted to both Con-
gress and the GAO as required by the Con-

gressional Review Act, only 189 were.*?

Rule Reviews at OMB’s Office
of Information and Regulatory
Affairs

The president and Congress can assure

that more review and supervision of guid-
ance documents and notices take place. As

it stands, while agencies issued thousands

of “notices,” only 41 received OMB review
during calendar year 2019, up from 24 in
Trump’s first year, and on par with the 45
during Obama’s last. Several dozen notices
reviewed by OMB have been deemed to have
an economically significant effect in recent
years.”? Figure 17 presents the number of
rule reviews conducted by OMB, by stage
and by economic significance, for calendar
year 2019. It also shows the number of days
OMB took to review rules in 2019, a process
that improved during recent years but that at
times can take several months.

Increased
unilateral
executive
proclamations
atop “traditional”
rules and
regulations will
render costs
and effects of
regulation even
less transparent
than they
already are.
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A history of the number of rules and notices
reviewed annually by OIRA appears in Ap-
pendix: Historical Tables, Part D, in which a
detailed breakdown is presented of numbers
of rules reviewed by type and by average days
for review from 1991 through 2019. During
the pre—Executive Order 12866 years de-
picted there, 1991-1993, review times were
shorter, although numbers of rules were con-
siderably higher then. During the Trump ad-
ministration’s first 18 months, it was claimed
that OIRA reviewed 70 percent fewer regula-
tory actions than were reviewed under the
Obama administration and 66 percent fewer

than in the George W. Bush administra-
tion.”* Trump’s total review counts still have
not hit Obama’s 2016 tally, but are otherwise
comparable.

Tracking effects of rules and regulations,
executive orders, memoranda, and other
regulatory guidance is vital. These alternative
regulatory actions should receive more scru-
tiny and oversight, since they have become
powerful means of working around the con-
stitutional system of government envisioned
by the Framers: legislation enacted by elected
representatives.
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Analysis of the Regulatory Plan and
Unified Agenda of Federal Regulations

The Regulatory Plan and Unified Agenda
of Federal Regulatory and Deregulatory
Actions (Agenda) is the document where
agencies outline their priorities. It normally
appears in the Federal Register each fall and,
minus the regulatory plan component, each
spring. However, the publication of the Uni-
fied Agenda had become erratic in recent
years, as its publication has suffered delays
in its traditional April and October sched-
ule.” This has been largely corrected under
Trump, but the annual report to Congress
on regulatory costs and benefits remains
chronically late. Election campaign consid-
erations can cause agencies to abstain from
rulemaking or to report fewer rules.*® And
reporting priorities by administrations can
change the Agenda’s content.

The Trump administration released the fall
2019 edition of the twice-yearly Agenda in
November 2019. Usually the Agenda ap-
pears with little fanfare and the 2019 edition
was no exception. However, 2017 and 2018
saw the beginning of the one-in, two-out di-
rective for federal agency rulemaking, by way
of Trump’s Executive Order 13771 “Reduc-
ing Regulation and Controlling Regulatory
Costs.” The normally unremarkable Agenda

and the federal government itself. In normal
circumstances, the Agenda gives regulated
entities and researchers a sense of the flow
in the regulatory pipeline. It details rules re-
cently completed, plus those anticipated or
prioritized in the upcoming 12 months by
federal departments, agencies, and commis-
sions (68 in the newest edition). As a compi-
lation of agency-reported federal regulatory
actions at several stages, one might regard
the Agenda as a cross-sectional snapshot of
the following actions moving through the
regulatory pipeline:

e Prerule actions;

* Proposed and final rules;

*  Actions completed during the previous
six months; and

* Anticipated longer-term rulemakings
beyond 12 months.

The rules contained in the Unified Agenda
often carry over at the same stage from one
year to the next, or they may reappear in
subsequent editions at different stages.

Observers have long recognized the fluid,
inconsistent nature of the Agenda’s contents.
For example, upon release of the fall 2013

Healthy
skepticism is

justified regarding
the counts in the

Unified Agenda,

given the lack of

clarity regarding
its content
and strategic
rule timing by

release was accompanied by White House Agenda, regulatory expert Leland E. Beck administrations.
statements touting progress on meeting remarked: “The [A]genda provides only a
goals for regulatory streamlining and media  semi-filtered view of each agency’s intentions
events complete with red tape props®” and,  and must be considered within its limita-
in 2017, with a W/l Street Journal column tions.” Furthermore, it “reflect[s] what the
by then-Office of Management and Budget ~ agency wants to make public, not neces-
Office of Information and Regulatory Affairs  sarily all that they are actually considering,
Administrator Neomi Rao.** and some highly controversial issues may
be withheld.”®? Rules and content fluctuate
Along with those affecting the private sector,  given administration priorities. During the
many rules in the Unified Agenda concern Obama administration, for example, spring
the operations of state and local governments  and fall guidelines in 2012 from the OMB’s
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then-director of the Office of Information
and Regulatory Affairs, Cass Sunstein, al-
tered reporting directives to agencies:

In recent years, a large number of
Unified Agenda entries have been
for regulatory actions for which no
real activity is expected within the
coming year. Many of these entries
are listed as “Long-Term.” Please
consider terminating the listing of
such entries until some action is
likely to occur.*®

When subsequent OIRA Administrator
Howard Shelanski issued a similar memo-
randum on August 7, 2013, “please consider
terminating” became the more direct “please
remove.”*' The drop at that time is apparent
in Figure 18. Susan E. Dudley of the George
Washington University Regulatory Stud-

ies Center noted that such changes might be
beneficial, but advised “to the extent that re-
classifying actions reduces the public’s ability
to understand upcoming regulatory activity,
the revisions could reduce transparency and
accountability.”¢?

Policy reversed again in the Trump admin-
istration. In 2017, both then-acting OIRA
Director Dominic Mancini and former ad-
ministrator Rao instructed agency heads:

In recent years, a large number of
Unified Agenda entries have re-
flected regulatory actions for which
no substantial activity was expected
within the coming year. Many of
these entries are listed as “Long-
Term.” We have retained the ability
to list these items in the Agenda,
and see merit in their continued
inclusion, particularly in some in-
stances of notable rulemakings for
which no action is planned in the
coming year. Please, however, con-
sider whether the listing of such en-
tries still benefits readers.*%

There are many respects in which rule re-
porting can be short-circuited and costs
obscured. The Agenda is no different. Agen-

cies are not required to limit their regulatory
activity to what they publish in the Unified
Agenda. The Federal Register has noted:

The Regulatory Plan and the Uni-
fied Agenda do not create a legal
obligation on agencies to adhere to
schedules in this publication or to
confine their regulatory activities to
those regulations that appear within

it 44

However, this has changed under the Trump
administration. As former OIRA Adminis-
trator Rao noted:

Agencies must make every effort to
include actions they plan to pur-
sue, because if an item is not on
the Agenda, under Executive Or-
der 13771, an agency cannot move
forward unless it obtains a waiver
or the action is required by law. A
clear and accurate Agenda helps
avoid unfair surprise and achieves
greater predictability of upcoming

actions.*®

Healthy skepticism is justified regarding the
counts in the Unified Agenda, given the lack
of clarity regarding its content and strategic
rule timing by administrations. But like the
Federal Register, the Agenda is one of the few
limited and imperfect tools we have, and so
we need to use it; one of the goals of reform
should be improving its relevance and the
disclosure it provides.

3,752 Rules in the Fall 2019
Unified Agenda Pipeline; 689
Deemed Deregulatory, 324

Regulatory

The fall 2019 Regulatory Plan and the Uni-
fied Agenda of Regulatory and Deregulatory
Actions finds 68 federal agencies, depart-
ments, and commissions recognizing 3,752
regulations in the active (prerule, proposed,
and final), just-completed, and long-term
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Figure 18.Total Agency Ru

les in the Fall Unified Agenda Pipeline, 2005-2019
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Source: Compiled by the author from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal Register, fall edition,

consecutive years, and database at http://reginfo.gov.

“Active” rules consist of rules at the prerule, proposed, and final stages.

stages, many of which have been in the pipe-
line for some time.*® This is a 6 percent in-
crease from 3,534 in 2018. There had been
3,209 in 2017, a time when 1,579 Obama-
era planned regulatory actions and rules had
been withdrawn or delayed during the first
year of the Trump administration.

Trump’s overall count of rules in the Unified
Agenda pipeline is the highest since 2012, un-
der Obama. However, note that 689 of 2019’s
rules in the pipeline are deemed “deregula-
tory” for purposes of Executive Order 13771.

Figure 18 illustrates how, apart from 2007,
the overall Unified Agenda pipeline (ac-
tive, completed, long-term) exceeded 4,000
rules each fall through 2012. Counts had
been even higher in the 1990s, when an all-
time-high count of 5,119 rules occurred in
the fall 1994 Agenda. The sharp 19 per-
cent drop under Obama from 4,062 rules in
2012 to 3,305 in 2013 in part reflects elec-
tion year and management directive factors
noted earlier. (For a partially complete his-

tory of the numbers of rules in the Unified
Agenda since 1983, see Appendix: Historical
Tables, Part E.)

Rule counts remain in the thousands, but
many of those are routine safety directives
from agencies like the Federal Aviation Ad-
ministration and Coast Guard rather than
new initiatives. Such procedures might de-
serve a rethinking, but they are not gener-
ally what people most distress over when it
comes to the federal bureaucracy. The total
pipeline count of 3,752 rules depicted in
Figure 18 is broken out in Table 6 by issuing
agency, commission, or department. It shows
numbers of rules at the active, completed,
and long-term stages.*’

Perhaps most important for assessing
Trump’s one-in, two-out regulatory cam-
paign is the question of which agencies are
responsible for the 689 of 3,752 rules that
are deemed “deregulatory” (see Table 5). For
the total numbers of rules by department
and agency from previous year-end editions
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Table 6. Unified Agenda Entries by Department and Agency (Fall 2019)

Total Unified Agenda Deregulatory Actions
Rules | Active | Completed | LongTerm | Active | Completed | Long Term
Dept. of Agriculture 185 107 49 29 24 10 17
Dept. of Commerce 294 218 49 27 61 16 10
Dept. of Defense 253 196 57 I 3
Dept. of Education 32 22 10 | 2
Dept. of Energy 134 17 4 13 20 4 2
Dept. of Health and Human Services 241 188 39 14 54 I5 I
Dept. of Homeland Security 154 95 17 42 14 3 I
Dept. of Housing and Urban Development 51 42 2 7 12 | I
Dept. of the Interior 296 244 45 7 53 I5 I
Dept. of Justice 86 65 3 18 10 |
Dept. of Labor 98 63 18 17 27 9 2
Dept. of State 77 58 10 9 5
Dept. of Transportation 295 198 26 71 15 13 15
Dept. of the Treasury 402 271 58 73 40 3 5
Dept. of Veterans Affairs 70 49 15 6
Agency for International Development 13 12 I 2 |

American Battle Monuments Commission | |

Architectural and Transportation Barriers
Compliance Board

CPBSD* 2 2 |
Commodity Futures Trading Commission 40 30 5

Consumer Financial Protection Bureau 19 10 I 8

Consumer Product Safety Commission 26 19 2

Corporation for National and Community 8 7 |

Service

Council on Environmental Quality 2 2

Court Services/Offender Supervision, D.C. 4 4

Environmental Protection Agency 221 145 23 53 43 7 6
Equal Employment Opportunity

Commission 10 10

Farm Credit Administration 16 14 I I

Federal Acquisition Regulation 60 54 6 7 |
Federal Communications Commission 93 8 85

Federal Deposit Insurance Corporation 42 22 15 5

Federal Energy Regulatory Commission 19 8 I

Federal Housing Finance Agency 12 8 2 2

Federal Maritime Commission 2

Federal Mediation and Conciliation Service 2 | I

Federal Mine Safety and Health Review 4 ) )

Commission
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Total Unified Agenda Deregulatory Actions
Rules | Active | Completed | LongTerm | Active | Completed | Long Term

Federal Reserve System 48 21 12 15

Federal Trade Commission 19 16

General Services Administration 27 21 |

Institute of Museum and Library Services 4 2

National Aeronautics and Space

Administration 8 6 2 !

National Archives and Records

Administration 7 7

National Credit Union Administration 20 18 I I

National Endowment for the Arts 6 5 I

National Endowment for the Humanities 7 6 I

National Indian Gaming Commission 6 3 3

National Labor Relations Board 6 6

National Mediation Board 2 | I

National Transportation Safety Board 6 5 I

Nuclear Regulatory Commission 56 29 6 21

Office of Government Ethics I 10 I

Office of Management and Budget 9 7 2 2

Office of Personnel Management 37 33 I | |

Peace Corps 5 5

Pension Benefit Guaranty Corporation 14 13 I

Postal Regulatory Commission 5 4 I

Presidio Trust 2 2

Privacy and Civil Liberties Oversight Board 4 | 3

Railroad Retirement Board 7 I 6

Securities and Exchange Commission 0l 48 16 37

Small Business Administration 40 38 2 13

Social Security Administration I5 13 2

Surface Transportation Board 9 3 3

U.S Agency for Global Media 3 3

U.S. Chemical Safety and Hazard | |

Investigation Board

U.S. Commission on Civil Rights | |

U.S. International Development Finance | |

Corporation

TOTAL 3,752 | 2,602 546 604 522 106 61

Source: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal Register, and from the online edition at

http://www.reginfo.gov.With Executive Order 13771 Deregulatory Component

* Committee for Purchase from People Who Are Blind or Severely Disabled.
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of the Unified Agenda since 2001, see Ap-
pendix: Historical Tables, Part E.

Active rules. Since 2005, active rule counts
in the Agenda consistently remained well
above 2,000, until they fell to 1,977 under
Trump in 2017, even with 448 at that time
deemed deregulatory. Actives rules rose to
2,399 in 2018 (with 514 deemed deregu-
latory) and to 2,602 in 2019 (522 deregu-
latory) (see Figure 18). The proportion of
active rulemaking that is explicitly deregu-
latory appears to be on the decline in these
raw numbers.

Completed rules. Completed rules are “ac-
tions or reviews the agency has completed or
withdrawn since publishing its last Agenda.”
Note that although the number of rules

in the completed category in fall Agendas
(spring Agendas are not shown in Figure 18)
rose steadily and rapidly under Obama—
from 669 in 2009 to 1,172 in 2012, a75.2
percent increase—they, like the overall
count, dropped precipitously in 2013. This
category stood at 470 and 480 in Trump’s
fall 2017 and 2018 Agendas, respectively, be-
fore rising to 546 in 2019. These completed
rules were well below Obama’s past three
years’ counts, especially given that of Trump’s
completed rules, a few dozen each year have
been deregulatory (62 in 2017, 94 in 2018,
and 106 in 2019).

Long-term rules. Announced long-term
rules in the pipeline dropped markedly from
807 to 442 between 2010 and 2011 (see
Figure 18). In the 2017 Agenda, these rules
stood at 762, a jump from 558 in 2016,
which may have reflected in part the direc-
tives by Mancini and Rao to include these
rules. Thirty of them were deregulatory. In
2018, long-term rules dropped to 655, with
63 of them deemed deregulatory. In 2019
these dropped yet again, to 604, with 61
deemed deregulatory. After covering eco-
nomically significant rules in the Agenda, we
will revisit the deregulatory component of
the fall Agenda and its implications for fu-
ture regulatory reductions.

Top Five Rulemaking
Departments and Agencies

A relative handful of executive branch agen-
cies each year account for a large number

of the rules in the pipeline. Without distin-
guishing between regulatory and deregula-
tory, the seven departments and agencies
listed in Table 7—the Departments of Com-
merce, Defense, Health and Human Ser-
vices, the Interior, Transportation, and the
Treasury along with the Environmental Pro-
tection Agency—were the most active rule-
makers. These top seven, with 2,002 rules
among them, account for 53 percent of the

3,752 rules in the Unified Agenda pipeline.

Table 7 also depicts the top seven indepen-
dent agencies in the Unified Agenda pipeline
by rule count. These are the Securities and
Exchange Commission, Federal Communica-
tions Commission, the multi-agency Fed-
eral Acquisition Regulation system, Nuclear
Regulatory Commission, Federal Reserve
System, Federal Deposit Insurance Corpora-
tion, Commodity Futures Trading Commis-
sion, and the Small Business Administration
(the latter two tied for seventh).%® Their total
358 rules account for 10 percent of the 3,752
rules in the Agenda. Combined, the top ex-
ecutive and independent agency components
make up 63 percent of the total. However, the
difference between this year and prior years is
that some entries are now explicitly deemed
deregulatory. Therefore, it is worth noting the
percentage of actions at these bodies that are
deregulatory for Executive Order 13771 pur-
poses, which Table 6 isolates.

192 “Economically Significant”
Rules in the Unified Agenda; 33 of
them Deemed Deregulatory; 67
Regulatory

A subset of the Unified Agenda’s 3,752 rules
is classified as economically significant,
which broadly means that agencies estimate
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Crews: Ten Thousand Commandments 2020



Table 7. Top Rule-Producing Executive and Independent Agencies
(From Fall 2019 Unified Agenda, total of active, completed, and long-term rules)

Executive Agency Number of Rules
|. Department of the Treasury 402
2. Department of the Interior 296
3. Department of Transportation 295
4. Department of Commerce 294
5. Department of Defense 253
6. Department of Health and Human Services 241
7. Environmental Protection Agency 221
TOTAL 2002
% of Total Agenda Pipeline of 3,752 53

Independent Agency Number of Rules
I. Securities and Exchange Commission 101
2. Federal Communications Commission 93
3. Federal Acquisition Regulation 60
4. Nuclear Regulatory Commission 56
5. Federal Reserve System 48
6. Federal Deposit Insurance Corporation 42
7. Commodity Futures Trading Commission 40
7.Small Business Administration 40
TOTAL 358
% of Total Agenda Pipeline of 3,752 10
Top 7 Executives plus Independents 2,360
% of Total Agenda Pipeline 63

Source: Compiled by the author from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory
Actions,” Federal Register, Fall edition, and database at http://www.reginfo.gov.

“Active” rules consist of rules at the prerule, proposed, and final stages.

yearly economic effects of at least $100 mil-
lion. Those effects generally reflect increased
costs, although it is certainly the case that
sometimes an economically significant rule
is intended to reduce costs, particularly so in
the wake of Executive Order 13771. As Table
8 shows, 192 economically significant rules
from 21 departments and agencies appear at
the active (prerule, proposed rule, and final
rule), completed, and long-term stages of the
pipeline. This count is up from 140 in 2017
and 174 in 2018 (as seen in Figure 19).4

Figure 19 depicts 2019’s 192 economi-
cally significant rules alongside those of the

previous decade and a half and shows how
the of number of economically significant
rules in the annual fall pipeline became
considerably higher under President Barack
Obama. President George W. Bush started
an uptick. Obama continued it, increasing
the flow of economically significant rules
at the completed and active stages and fin-
ishing 2016 with 193. Trump brought the
count down by 27 percent in his first fall
Agenda, the effect of which was magnified
given that 30 of the 140 then were dereg-
ulatory. Among the 192 in the fall 2019
Agenda, 33 were classified deregulatory,
and 67 regulatory. How this ratio does or
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Table 8. 192 Economically Significant Rules in the Fall Unified Agenda Pipeline Expected
to Have $100 Million Annual Economic Impact, 33 Deemed Deregulatory, Fall 2019

Unified Agenda Deregulatory Actions*
Rules | Active | Completed | LongTerm | Active | Completed | Long Term
Dept. of Agriculture 21 12 8 I |
Dept. of Commerce I |
Dept. of Education 7 3 4 2
Dept. of Energy 8 4 4
DepF. of Health and Human 55 36 14 5 ) 3 |
Services
Dept. of Homeland Security 15 9 2 4 |
Dept. of Housing and Urban
2 2

Development
Dept. of the Interior 4 2 2 I
Dept. of Labor 14 4 4 4 3
Dept. of Transportation I I 4 3 I
Dept. of the Treasury 24 19 4 I 4
Dept. of Veterans Affairs 6 3 2 I
Commodity Futures Trading | |
Commission
Consumer Product Safety

o 2 2
Commission
Environmental Protection 10 6 ) ) 4 | |
Agency
Federal Acquisition Regulation I | |
Federal Communications

o 2 2
Commission
General Services | |
Administration
National Indian Gaming

- 3 3
Commission
Nuclear Regulatory

- 3 | I I
Commission
Social Security Administration I |
TOTAL 192 19 44 29 20 1 2

Source: Compiled from “The Regulatory Plan and the Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal
Register, and from the online edition at http://www.reginfo.gov.

does not square with the two-for-one pro-
gram is covered in the section “Warning
Signs” and is illustrated in Table 9. (The
full list of the 192 economically significant
rules in the 2018 Agenda pipeline is avail-
able in Appendix: Historical Tables, Part G,
which flags the 33 regulatory and 67 de-

regulatory entries.)

Figure 19 also breaks down economically
significant rules into completed, active, and
long-term categories. Among the 192 eco-
nomically significant rules in the fall 2019
edition, 119 of them stand at the active
phase, about even with 2018 but an increase
from 71 in the fall 2017 edition. While
these levels are back on par with the final
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Figure 19. 192 Economically Significant Rules in the Unified Agenda Pipeline, 2005-2019
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Obama Agenda, 20 in the active category
were deemed deregulatory in both 2019 and
2018. Barack Obama’s eight-year average of
active rules across the fall Agendas was 133;
George W. Bush’s eight-year average was 87.
Trump’s average is 64, but that includes de-
regulatory measures.

As for economically significant rules at the
completed stage in the fall Agendas, President
Obama’s count was consistently higher than
President George W. Bush’s, even accounting
for an Obama midterm election drop between
2011 and 2012. Completed rules in the fall
Agenda peaked at 57 in 2012, stood at 47 in
2016, and dropped by more than half, to 21,
under Trump in 2017. In the fall of 2018,

the Trump administration reported 25 com-
pleted economically significant rules, and that
jumped to 44 in 2019. However, 11 of those
are deemed deregulatory.

For a fuller picture of completed rules in any
given year, one must incorporate the com-
pleted rules from the spring Agendas. Figure
20 isolates the totals of completed economi-
cally significant rules since 1996 from both

123
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Source: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal Register, fall edition, various years.
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the spring and the fall Agendas for closer
analysis of yearly trends in this category.”’°

As Figure 20 shows, completed economically
significant rules totaled 35 in the combined
fall and spring 2018 Agendas under Trump,
and rose to 70 in 2019. In 2017, Trump is-
sued more completed economically signifi-
cant rules than either Bush or Obama in

any year. This may have been partly due to
the fact that the Administrative Procedure
Act requires writing a new rule to get rid of
an old one. So when agencies are directed

to eliminate two for one, that can make it
appear as if more “rules” are being issued.

In 2018, 16 of the 35 completed rules were
explicitly deemed deregulatory for Executive
Order 13771 purposes. In 2019, 18 of 70
are designated deregulatory. If one were to
remove the deregulatory rules from Trump’s
tallies, a substantial rollback in economically
significant rulemaking is evident compared
to predecessors’ output. Of course, other
presidents have issued deregulatory measures;
but they did not make the reduction agenda
so explicit or ease the tracking of the relevant
metrics as the Trump administration did

33
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Figure 20. Annual Completed Economically Significant Rules in the Unified Agenda, 1999-2019
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Sources: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal Register, spring and fall editions, various years.

with the new Executive Order 13771 desig-
nations in the OIRA database.

Apart from 2001, the level of completed
economically significant rules from 1996
forward was notably lower during the late
1990s and early 2000s. Bush’s total num-
ber of completed economically significant
rules was 390, for an average of 49 per year.
Obama’s total was 551, an average of 69 per
year. Some agency “midnight regulations”
from the prior administration may be re-
flected in the totals for a first-year president,
but this report is primarily concerned with
calendar year comparisons. Trump’s aver-
age at the moment is 64 (on a total of 193),
but again, some rules are more explicitly
deregulatory.

As noted, each of the 192 economically
significant rules scattered among the 3,752
rules in the Agenda is estimated to have an-
nual impacts of at least $100 million. Had

this been any other year, those rules might be
expected to eventually impose annual costs
of at least $19 billion (loosely, 192 rules mul-
tiplied by the $100 million economically sig-
nificant threshold). Some rules may decrease
costs, which would offset this total. What-
ever the elusive actual total cost, these costs
are cumulative, recurring annual costs to be
added to previous years’ costs. And, as noted,
agencies are not limited in their activities to

what they list in the Agenda.

Heightened attention to economically sig-
nificant rules should not tempt policy mak-
ers and analysts to ignore the remaining bulk
of rules in the annual pipeline. In the fall
2019 pipeline, 3,560 federal rules were not
designated as economically significant (3,752
total rules minus the 192 economically sig-
nificant ones). However, a rule estimated to
cost below the $100 million economically
significant threshold can still impose sub-
stantial costs on the regulated entities. To
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this we must add the phenomenon of guid-
ance documents with regulatory impact,
which avoid congressional oversight and the
Administrative Procedure Act’s notice-and-
comment requirement.

Notable Regulations by Agency

While many of the things that regulations
purport to do are worthy and needed pur-
suits, that does not mean the federal admin-
istrative bureaucracy offers the best ways to
achieve them, compared to state and local
oversight along with insurance, liability, and
other private sector options. In recent Uni-
fied Agenda editions and in other venues,
federal agencies have noted the regulatory
initiatives listed below, among others pend-
ing or recently completed. As noted, the full
list of the 192 economically significant rules
in the fall 2019 Agenda pipeline appears in
Appendix: Historical Tables, Part G.

Department of Agriculture

*  National Bioengineered Food Disclosure
Standard

* Revision of nutrition facts panels for
meat and poultry products and updating
certain reference amounts customarily
consumed

*  Mandatory country-of-origin labeling of
beef, fish, lamb, peanuts, and pork

e National school lunch and school break-
fast programs: nutrition standards for all
foods sold in schools and certification of
compliance with meal requirements for
the national school lunch program (as
required by the Healthy, Hunger-Free
Kids Act of 2010)"!

*  Standards for grades of canned baked
beans?

* Rural Energy for America Program

e Rural broadband access loans and loan
guarantees

*  Mandatory inspection of catfish and
catfish products

e Multifamily housing reinvention

* Inspection regulations for eggs and egg
products

*  DPerformance standards for ready-to-eat
processed meat and poultry products

*  Nutrition labeling of single-ingredient
and ground or chopped meat and poul-
try products

*  Modernization of poultry slaughter
inspection

*  Regulations concerning importation of
unmanufactured wood articles (solid-
wood packing material)

Department of Commerce

* Taking of marine mammals incidental
to conducting geological and geophysi-
cal exploration of mineral and energy
resources on the outer continental shelf

* Right-whale ship strike reduction

Department of Education

*  Gainful Employment rule to prepare
students for employment in a recognized
occupation

*  Proposed Priorities, Requirements,
Definitions, and Selection Criteria:
Striving Readers Comprehensive
Literacy Program

* Income-driven “pay as you earn”
program

*  Race to the Top

Department of Energy

*  Energy efficiency and conservation
standards for the following: ceiling fans;
manufactured housing; automatic com-
mercial ice makers; wine chillers; battery
chargers and power supplies; televisions;
residential dehumidifiers; computer
servers and computers; walk-in cool-
ers and freezers; residential furnace
fans, boilers, central air conditioners,
heat pumps, dishwashers, conventional
cooking products, non-weatherized gas
furnaces; mobile home furnaces and gas
furnaces; electric distribution transform-
ers; commercial refrigeration units, heat

While many
of the things
that regulations
purport to do
are worthy and

needed pursuits,

that does not
mean the federa
administrative

|

bureaucracy offers

the best ways to
achieve them.
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pumps, and water heating equipment;
clothes washers and dryers; room air
conditioners; portable air conditioners;
pool heaters and direct heating equip-
ment; fluorescent and incandescent
lamps; metal halide lamp fixtures; small
electric motors; and refrigerated bottled
or canned beverage vending machines
Incentive program for manufacturing
advanced technology vehicles

Fossil fuel-generated energy consump-
tion reduction for new federal build-
ings and major renovations of federal

buildings

Department of Health and Human
Services

Tobacco product standard for character-
izing flavors in cigars

Sunscreen drug products for over-the-
counter human use guidance

Nutrient content claims, definition of
the term “healthy”

General and plastic surgery devices:
sunlamp products

Rules deeming electronic cigarettes and
components subject to the Federal Food,
Drug, and Cosmetic Act, as amended by
the Family Smoking Prevention and To-
bacco Control Act, and being subjected
to warning labels and sale restrictions*’?
Requirements for Tobacco Product
Manufacturing Practice

Required warnings for cigarette packages
and advertisements

Food labeling: serving sizes of foods
that can reasonably be consumed at one
eating occasion; dual-column label-

ing; modification of certain reference
amounts customarily consumed
Nutrition labeling for food sold in
vending machines and for restaurant
menu items

Food labeling: trans fatty acids in nutri-
tion labeling, nutrient content claims,
and health claims

Rule on safety and effectiveness of
consumer antibacterial soaps (“Topical
Antimicrobial Drug Products for Over-

the-Counter Human Use”);%7

antiseptics

General and plastic surgery devices:
sunlamp products

Federal policy for the protection of hu-

consumer

man subjects

Criteria for determining whether a drug
is considered usually self-administered
Substances prohibited from use in
animal food or feed; registration of food
and animal feed facilities

Updated standards for labeling of pet
food

Sanitary transportation of human and
animal food

Focused mitigation strategies to protect
food against intentional adulteration
Produce safety regulation

Centers for Medicare and Medicaid
Services standards for long-term nursing
care facilities and home health service
providers*”

Requirements for long-term care facili-
ties: hospice services

Mammography quality standards

Fire safety and sprinkler requirements
for long-term care facilities

Pediatric dosing for various over-
the-counter cough, cold, and allergy
products

Rule on comprehensive care for joint
replacement

Medication Assisted Treatment for
Opioid Use Disorders Reporting
Requirements

Patient Protection and Affordable Care
Act; standards related to essential health
benefits, actuarial value, and accredita-
tion; and Medicaid, exchanges, and
children’s health insurance programs:
eligibility, appeals, and other provisions
Price regulation: prospective payment
system rates for home health, acute, and
long-term hospital care; skilled nurs-
ing facilities; inpatient rehabilitation
facilities

Revisions to promote patients’ electronic
access to health care information and
improve interoperability for Medicare-
and Medicaid-participating providers
and suppliers
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*  Good manufacturing practice in manu-
facturing, packing, or holding dietary
ingredients and dietary supplements

*  Good manufacturing practice regula-
tions for finished pharmaceuticals

*  Prior authorization process for certain
durable medical equipment, prosthetic,
orthotics, and supplies

*  Bar code label requirements for human

drug products and blood

Department of Homeland Security

*  Computer Assisted Passenger Prescreen-
ing System, providing government access
to passenger reservation information

*  DPassenger screening using advanced body
imaging technology

* Importer security filing and additional
carrier requirements

*  Air cargo screening and inspection of
towing vessels

*  Minimum standards for driver’s licenses
and ID cards acceptable to federal
agencies

*  United States Visitor and Immigrant Sta-
tus Indicator Technology program, which
is authorized to collect biometric data
from travelers and to expand to the 50

most highly trafficked land border ports

Department of Housing and Urban
Development

e Revision of manufactured home con-
struction and safety standards regarding
location of smoke alarms

* Instituting smoke-free public housing®’®

*  Regulation of Fannie Mae and Freddie
Mac on housing goals

*  Regulations within the Real Estate
Settlement Procedures Act pertaining to
mortgages and closing costs

*  Establishing a more effective Fair Market
Rent system; using Small Area Fair Mar-
ket Rents in Housing Choice Voucher
Program (modification of income and
rent determinations in public and as-
sisted housing)

Department of the Interior

Revised requirements for well plugging
and platform decommissioning
Increased safety measures for oil and gas
operations and exploratory drilling on
the Arctic outer continental shelf*””
Blowout prevention for offshore oil and
gas operations

Department of Justice

Nondiscrimination on the basis of
disability: accessibility of Web infor-
mation and services of state and local
governments

National standards to prevent, detect,
and respond to prison rape

Retail sales of scheduled listed chemical
products

Department of Labor

Contflict of interest rule in financial
investment advice

Overtime rule: “Defining and Delimit-
ing the Exemptions for Executive, Ad-
ministrative, Professional, Outside Sales,
and Computer Employees™
Establishing a minimum wage for con-
tractors (Executive Order 13658)
Establishing paid sick leave for busi-
nesses that contract with the federal
government (in response to Executive
Order 13706)47°

Walking working surfaces and personal
fall protection systems (slips, trips, and
fall prevention)*°

Hearing conservation program for con-
struction workers

Rules regarding confined spaces in
construction: preventing suffocation and
explosions

Reinforced concrete in construction
Preventing back-over injuries and
fatalities

Cranes and derricks

Protective equipment in electric power
transmission and distribution
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*  Refuge alternatives for underground coal
mines

*  Combustible dust

* Injury and illness prevention program

* Application of the Fair Labor Standards
Act to domestic service

* Improved fee disclosure for pension plans

*  Occupational exposure to styrene crystal-
line silica,*! tuberculosis, and beryllium

* Implementation of the health care ac-
cess, portability, and renewability provi-
sions of the Health Insurance Portability
and Accountability Act of 1996

*  Group health plans and health insurance
issuers relating to coverage of preventive
services under the Patient Protection and
Affordable Care Act

*  Health care standards for mothers and
newborns

*  Process Safety Management and Preven-
tion of Major Chemical Accidents

Department of Transportation

*  Quiet car rule; Minimum Sound
Requirements for Hybrid and Electric
Vehicles*?

e Federal Aviation Administration rule
on operation and certification of
drones (must stay in line of sight, for
example) and near critical infrastructure
facilities*?

National Highway Traffic Safety Adminis-
tration (NHTSA) proposal on vehicle-to-
vehicle communications standardization®*

*  Federal Motor Carrier Safety Admin-
istration and NHTSA rule on speed
limiters and electronic stability control
systems for heavy vehicles*®

e Federal Railroad Administration
Train Crew Staffing rule seeking
a two-engineers-on-a-train mandate

e NHTSA rule on lighting and marking

487

486

on agricultural equipment

e Minimum training requirements for entry-
level commercial motor vehicle operators
and for operators and training instructors
of multiple trailer combination trucks*®

Passenger car and light truck Corporate
Average Fuel Economy standards (newer
model years)

Fuel efficiency standards for medium-
and heavy-duty vehicles and work trucks
Requirement for installation of seat
belts on motor coaches; rear center lap
and shoulder belt requirement; seat belt
reminder system

Side impact performance requirements
for child restraint systems

Carrier safety fitness determination
Retroreflective tape for single-unit trucks
Hours of service, rest, and sleep for truck
drivers; electronic logging devices and
hours-of-service supporting documents
Flight crew duty limitations and rest
requirements

Standard for rearview mirrors
Commercial driver’s license drug and
alcohol clearinghouse

Automotive regulations for car lighting,
door retention, brake hoses, daytime
running-light glare, and side-impact
protection

Federal Railroad Administration pas-
senger equipment safety standards
amendments

Rear-impact guards and others safety
strategies for single-unit trucks
Amendments for positive train control
systems

Aging aircraft safety

Upgrade of head restraints in vehicles
Establishment of side-impact perfor-
mance requirements for child restraint
systems

Registration and training for operators
of propane tank-filling equipment
Monitoring systems for improved tire
safety and tire pressure

Pipeline Safety: amendments to parts
192 and 195 to require valve installa-
tion and minimum rupture detection
standards

Hazardous materials: transportation of
lithium batteries

Department of the Treasury

Prohibition of funding of unlawful
Internet gambling

Risk-based capital guidelines; capital
adequacy guidelines
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*  Assessment of fees for large bank holding
companies and other financial entities su-
pervised by the Federal Reserve to fund the
Financial Research Fund (which includes
the Financial Stability Oversight Council)

*  Registration and regulation of security-
based swap dealers and major security-
based swap participants

* Troubled Asset Relief Program stan-
dards for compensation and corporate
governance

*  Cross-border electronic transmittals of
funds

* Anti-money laundering program and
suspicious activity report filing require-
ments for investment advisers

Architectural and Transportation
Barriers Compliance Board

*  Americans with Disabilities Act accessi-
bility guidelines for passenger vessels

* Information and communication tech-
nology standards and guidelines

Consumer Financial Protection
Bureau

*  Proposed rule regulating business prac-
tices on payday and vehicle title loans*®’

Consumer Product Safety
Commission

*  Regulatory options for table saws

e  Flammability standards for upholstered
furniture and bedclothes

*  Testing, certification, and labeling of
certain consumer products

* Banning of certain backyard playsets

*  Product registration cards for products
intended for children

Environmental Protection Agency

*  Control of air pollution from motor
vehicles: Tier 3 motor vehicle emission
and fuel standards

Greenhouse gas emissions and fuel
efficiency standards for medium- and
heavy-duty engines and vehicles
Performance standards for new residential
wood heaters

Oil and natural gas: emission standards
for new and modified sources

Model trading rules for greenhouse gas
emissions from electric utility generating
plants constructed before January 7, 2014
Financial Responsibility Requirements
under Comprehensive Environmental
Response, Compensation, and Liability
Act Section 108(b) for classes of facilities
in the hard-rock mining industry

Clean air visibility, mercury, and ozone
implementation rules

Effluent limitations guidelines and
standards for the steam electric power
generating point source category
Revision of stormwater regulations to
address discharges from developed sites
Formaldehyde emissions standards for
composite wood products

National emission standards for hazard-
ous air pollutants from certain recipro-
cating internal combustion engines and
auto paints

Review of National Ambient Air Quality
Standards for lead, ozone, sulfur dioxide,
particulate matter, and nitrogen dioxide
Revision of underground storage tank
regulations: revisions to existing require-
ments and new requirements for second-
ary containment and operator training
Petroleum refineries—new source per-
formance standards

National primary drinking water regula-
tions for lead, copper, and radon
Modernization of the accidental release
prevention regulations under the Clean
Air Act

Trichloroethylene; rulemaking under
Toxic Substances Control Act Section
6(a); vapor degreasing

Reassessment of use authorizations for
polychlorinated biphenyls (PCBs) in
small capacitors in fluorescent light bal-
lasts in schools and day care centers
Rulemakings regarding lead-based paint
and the Lead Renovation, Repair, and
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Painting Program for public and com-
mercial buildings

* National drinking water regulations cov-
ering groundwater and surface water

*  Renewable fuel standards

*  Standards for cooling water intake
structures

*  Standards of performance for municipal
solid waste landfills

e  Combined rulemaking for industrial,
commercial, and institutional boilers
and process heaters

*  Standards for management of coal com-
bustion wastes (“coal ash”) from electric
power producers

*  Control of emissions from non-road
spark-ignition engines, new locomotives,
and new marine diesel engines

Federal Communications
Commission

*  Protecting the privacy of customers of
broadband and other telecommunica-
tions services*”

*  Net neutrality Open Internet order

*  Broadband for passengers aboard aircraft

*  Broadband over power line systems

*  Mobile personal satellite
communications

*  Satellite broadcasting signal carriage
requirements

*  Rules regarding Internet protocol-en-

abled devices

Federal Deposit Insurance
Corporation

* Standardized approach for risk-weighted
assets

e Margin and capital requirements for
covered swap entities

Federal Energy Regulatory
Commission

Ciritical infrastructure protection reli-
ability standards

Office of Personnel Management

*  Multistate exchanges: implementations
for Affordable Care Act provisions

Warning Signs:What the Unified
Agenda Reveals about the
Limitations of Trump’s One-In,
Two-Out Campaign

Does the administrative state have anything
to fear over the longer term from Trump’s
deregulatory agenda? Task forces have faded
out of sight, although there remains a flurry
of deregulatory energy at some agencies. This
is offset by the reality that many businesses
do not want cuts and lobby against them.*”!
Significant regulations completed barely met
the Trump administration’s two-for-one goals
in 2019, and the case of active and long-term
rules contemplated in the pipeline as a whole
is even more grave.

There has long been a need for greater clar-
ity as to whether agency actions listed in the
Unified Agenda, Federal Register, and OMB’s
annual Report to Congress on benefits and
costs are regulatory or deregulatory. Perti-
nent to tracking regulatory ins and outs,

the simplest but perhaps most important
modification has been the noted presenta-
tion in Trump’s Regulatory Plan and Unified
Agenda of matters pertaining to Executive
Order 13771. Rules and regulations can
now be more methodically identified in the
Unified Agenda as net regulatory or deregu-
latory.®* Because of the change, the OIRA
database now better captures those and other
specifics, such as regulatory measures and
identifying rules not subject to the order.

In particular, on the landing page of OIRA’s
advanced search database of regulations,
there now appears a search option for “Ex-
ecutive Order 13771 Designation.” The
Agenda’s specific inclusion of deregulatory
actions enables researchers and the public
to readily isolate where agencies have classi-
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fied rules as deregulatory or regulatory. Over
time, that should enable observers to tell
whether the regulatory enterprise is escalat-
ing or deescalating.”® Categories of rules
not subject to the executive order are now
classified and depicted where possible in still
other categories: “fully or partially exempt,”
“not subject to,” “not significant,” “other,”
and “independent agency.” To get a better
look at the two-for-one, it is helpful to look
separately at a grid of completed, active, and
long-term rule categories in the aggregate as
well as split up into economically significant
and other significant components. Table 9
shows the number of these rules at the com-
pleted, active, and long-term stages relative
to the overall count of 3,752.

If similar practices were incorporated into
the Federal Register and in other publicly re-
leased outlets of agency disclosure, it could
make a significant difference over time. In
fact, the Executive Order designation itself
may be even more important than the par-
ticular cuts completed so far in the Trump
administration, because the renewed scru-
tiny may prompt agencies to continue to re-
port such distinctions long after the current
administration leaves office. If so, failure to
implement regulatory relief would become
obvious over time.

As noted, instead of two-for-one in 2017,
the administration boasted of achieving a
one-in, 22-out ratio for managing significant
regulations in 2017. That is, the administra-
tion claimed that three rules were added but
67 removed for purposes of Executive Or-
der 13771. In 2018, the ratio for significant
regulations for FY 2018 fell but remained at
four-to-one (and 12-to-one when nonsignifi-
cant rollbacks are counted).

In 2019, the directive was barely met, with
a 1.7-out-to-one-in ratio reported in OIRA’s
“Regulatory Reform Results for Fiscal Year
2019.7494

Rules can be either regulatory or deregu-
latory yet not subject to Executive Order
13771. The order does not apply to nonsig-

nificant rules, yet some nonsignificant rules

do get labeled deregulatory or regulatory. As
Table 8 shows, a total of 689 rules in the fall
2019 Unified Agenda pipeline were classified
as deregulatory (compared to 671 in 2018
and 540 in 2017). Meanwhile, 324 rules

are classified as explicitly regulatory (higher
than the 257 in 2018), for an overall ratio of
2.1-to-one in the fall pipeline as a whole (as
opposed to completed). As noted, agencies
are not required by law to issue only the rules
they describe in the Agenda or Plan. The
administration issued an important qualifier
when defining Executive Order 13771 regu-
latory actions:

EO 13771 regulatory actions are
defined as those final actions that
both impose costs greater than zero
and qualify as “significant” un-

der Section 3(f) of EO 12866 (see Does the
M-17-21, Q2). Accordingly, the

regulatory actions listed in this table administrative
[of regulatory cost caps] represent a

subset of an agency’s total regulatory state have

actions.*’

anything to fear
The fall 2017 Agenda pipeline of 3,209 (see
Figure 18) had contained the fewest rules over the Ionger
seen since 1983, even without counting that

edition’s 540 deregulatory entries. The new

term from Trump’s

fall Agenda count of 3,752 and its 689 de- deregulatory
regulatory give a “net” of 3,063. Of course,
there is no way to readily compare what de- agenda ?

regulatory elements may have been embed-
ded within prior years’ Agenda counts.”®
The detail shown earlier in Table 5 depicts

a breakdown of 2019’s 689 deregulatory
measures by issuing department or agency,
and stage of completion. The Department
of Commerce led deregulation in both the
completed category with 16 classified as de-
regulatory; the Department of Transporta-
tion leads in the active component with 115.

There are plenty of warning signs. While
agencies can be said to have met Trump’s
two-for-one goals up to this point (if we
round 2019 up a tad), a deeper look reveals
agencies are planning more regulatory activ-
ity than deregulation or rollbacks in future
years when constraints are lifted. Table 9’s
grid of completed, active, and long-term rule
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categories depicts economically significant”
and other significant sub-components. There
is time to course correct, but these catego-
ries appear to present looming hurdles to
meeting future two-for-one strictures. The
Unified Agenda is a planning document, and
agencies plan well more regulating than de-
regulating, which further illustrates the limi-
tations of executive action alone.

Furthermore, recall that Executive Order
13771, “Reducing Regulations and Con-
trolling Regulatory Costs,” only applies to
“significant regulatory actions” of executive,
but not independent, agencies. Agencies can
employ sub-significant rules, as well as issue
guidance documents, to fly below the radar
of two-for-one constraints, just as they can
under the longstanding Executive Order
12866 that governs OMB review of rules.
One recommended solution in that regard
was expanding coverage of rules via executive
order, which occurred in October 2019.47

Completed Deregulatory and
Regulatory Actions in Unified Agenda

The administration’s “update” reporting has
largely corresponded to what appears in the
Agenda. The Unified Agenda’s completed
component most closely corresponds to the
highlighted “22-to-one” successes claimed by
the Trump administration in its 2017 “Two-
for-One Status Report and Regulatory Cost
Caps,”* its 12-to-one (four-to-one for sig-
nificant actions) “Regulatory Reform Results
for Fiscal Year 2018,” and the 1.7-to-one in
the corresponding 2019 report. *° As long as
costs are net zero—the primary prescription
of the two-for-one executive order—agen-
cies have begun to apply nonsignificant rules
for “credit” toward the two-for-one goal >
In 2017, for example, where the adminis-
tration indicated 67 deregulatory actions in
its Status Report, the 2017 Unified Agenda
identified a similar 62 completed deregula-
tory actions. Part of the discrepancy is likely
due to the fact that nine of Trump’s rule cuts
involved agency sub-regulatory guidance
documents or notices, some of which did not

appear in the Agenda. (These nine appear

in bold-type in Box 2 of the 2018 edition of
Ten Thousand Commandments, pp. 9-10.)
Another reason is that some removals were
achieved via the Congressional Review Act
and therefore do not appear in the Agenda.

By 2018, the Congressional Review Act and
rollback of Obama midnight rules were no
longer factors available to boost one-in, two-
out results. As Table 9 details, of the 106
completed deregulatory actions in the 2019
Agenda, 11 are in the economically sig-
nificant category, and 26 are deemed other
significant. As for regulatory actions, 34
completed ones appeared in the fall Agenda,
with 16 of them deemed economically sig-
nificant and 12 other significant (compared
to just four and five, respectively, at this
point in 2018). Therefore, given the past few
months covered by the fall agenda, a seem-
ingly still healthy 3.1-to-one ratio prevails
overall (106 deregulatory actions divided by
the 34 regulatory ones in Table 9). Granted,
we do not necessarily know to what all the
other, not subject to, and partially exempt
categories refer—and there are thousands of
them. This could be something of a red flag,
since most rules get placed in these catego-
ries. These classifications, as well as agency
guidance documents, need audit.

However, what really counts for Executive
Order 13771 purposes are the economically
significant and other significant subsets of
the completed deregulatory actions. Table

8 shows only a 1.3-to-one achievement (a
total of 37 significant deregulatory actions
overall, compared to 28 regulatory). Taking
the spring agenda’s completed actions into
account to provide a full year’s lookback, a
2.2-to-one ratio loosely corresponds with the
administration’s claims.

Box 4 summarizes Unified Agenda deregula-
tory-to-regulatory results since fall 2017 with
respect to rules at the significant and eco-
nomically significant levels. As noted, it is ad-
equate under the Executive Order 13771 for
nonsignificant rules to offset significant ones
to meet the two-for-one goal; the governing
criterion is the net-zero cost stricture How-

Agencies can
employ sub-
significant
rules, as well as
issue guidance

documents, to fly
below the radar

of two-for-one
constraints.
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Box 4. Completed Deregulatory vs Regulatory Rules, and “D-to-R” Ratios:
(Combined “economically significant” + “other significant” categories)

Unified Agenda Edition | Deregulatory Entries Regulatory Entries Ratio (In/Out)
Fall 2017 22 13 1.7 to |
Spring 2018 28 9 3.1to |
Fall 2018 35 9 39to |
Spring 2019 33 I5 22 to |
Fall 2019 37 28 [.3tol
Grand Total 155 74 2.1 to | to date

With respect
to prospects
of longer-term
streamlining, it
is worrying that
economically
significant
Deregulatory rules
are not offsetting
the economically
significant
Regulatory ones.

ever, with respect to prospects of longer-term
streamlining, it is worrying that economically
significant Deregulatory rules are not offset-
ting the economically significant Regulatory
ones. Increasingly, “significant” actions appear
to be getting overwhelmed, such that enlisting
other deregulatory but less significant mea-
sures will be needed to make the ratios work.
This is still acceptable as far as the executive
order’s no-net-cost mandate is concerned, but
a disappointment if one’s goal is significant
rollback of the administrative state.

Significant Active Deregulatory and
Regulatory Actions Need Significant
Attention for Two-for-One to Be
Sustained

Active actions—those in the pipeline at the
pre-rule, proposed, and final rule stages—
comprise the rules in the production process.
Table 9 shows that a total of 522 deregula-
tory actions in play well exceeds 211 regu-
latory ones. That represents a 2.5-to-one
margin overall when nonsignificant rules are
included. As noncompleted actions, these
rules are not obligated at this point to meet
the two-for-one goals, but they might be re-
garded a leading indicator.

Of more concern are the costlier subsets of ac-
tive rules. There are 39 economically signifi-
cant regulatory actions in Table 9 (compared
to 41 in 2018 and 15 in 2017), but just 20
economically significant deregulatory actions

in play (compared to 26 in 2018). This poten-
tially puts two-for-one on a path to being not
just unmet, but inverted. In the “other sig-
nificant” category, 136 regulatory actions (up
from 102 to previous year) are outweighed by
174 deregulatory ones (up from 156 the year
before), but not by a factor of two to one. Ac-
tive rules encompass both proposed and final
rules, and there is time to course correct as
rules in the pipeline move closer to finaliza-
tion. However, the increasingly unfavorable
ratios of significant active regulatory to dereg-
ulatory rules highlight the limits of unilateral
executive regulatory liberalization apart from
freezes or slowdowns.

Long-term Planned Regulatory
Actions Greatly Outstrip
Deregulatory Ones

The costlier longer-term significant rules
inspire even less confidence for the ultimate
success of one-in, two-out, given their high
ratios in favor of regulation. Here, agen-

cies clearly show they plan more regulating
than deregulating as soon as any restraints
are lifted. As Table 9 shows, 79 long-term
actions are deemed regulatory and 61 are
deemed deregulatory. More worrisome is
that, this deep into Trump’s term, only two
economically significant deregulatory actions
are listed as planned by agencies. By contrast,
12 are deemed regulatory. How will those
costs be offset when planned regulatory ac-
tions exceed deregulatory ones by six to one?
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Figure 21. Rules Affecting Small Business, 2004-2019
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Sources: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal Register, Fall edition, various years.

Even in the other significant category, regu-
latory planned actions exceed deregulatory
ones by more than three to one; here there
are 18 deregulatory actions planned, but

61 regulatory measures. These are warning
signs because these more costly rule subsets
are presumably where tomorrow’s cost sav-
ings need to come from. The “long-term”
category in particular illustrates how regula-
tory liberalization will require congressional
action, but like the debt and deficit, there is
little bipartisan interest to address it.

A generous interpretation of the inversion of
two-for-one at the long-term stage is that agen-
cies focused in 2017 and 2018 on meeting the
administration’s immediate short-term goals for
two-for-one streamlining, and they will eventu-
ally get around to these longer-term significant
rule reductions. Others might be inclined to
ascribe what we observe to the publicly avowed
“resistance” to the Trump administration by

some career agency personnel.””!

Rolling back longstanding regulations re-
quires going through the public notice-and-

comment process. It takes time, and the
administrative state works to the advantage of
agencies that desire to maintain vast regula-
tory edifices. As new editions of the Agenda
appear in 2020 and beyond, the situation may
be rectified, but that is optimistic. Another
reason monitoring is important is agencies’
ability to substitute guidance documents for
formal regulations. The 2019 executive orders
on the use of guidance to make policy is war-
ranted, particularly in the absence of congres-
sional action on regulatory reform.

Federal Regulations Affecting
Small Business

The Regulatory Flexibility Act (RFA) directs
federal agencies to assess their rules’ effects
on small businesses.’®* Figure 21 shows the
number of rules requiring annual regulatory
flexibility analysis per the RFA and other
rules anticipated by agencies to affect small
business, but purportedly do not rise to

the level of requiring a regulatory flexibility
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analysis. The number of rules acknowledged
to significantly affect small business dropped
substantially after 2012 during the Obama
administration, in part reﬂecting reporting
changes noted, but they dropped even more
substantially under Trump, even with some
rules presumably comprising rollbacks.

At the end of 2019, overall rules affecting
small business stood at 644, compared to 605
in 2018 and 590 in 2017. There had been 671
in Obama’s final year. Before the 2013 drop
and flat trajectory since then, the number of
rules with small business impacts during the
Obama administration regularly exceeded 800,
a level not seen since 2003. Of those 605 rules

with small-business impacts, 347 required

RFA analysis, and another 297 rules were oth-
erwise deemed by agencies to affect small busi-
ness but not require RFA analysis.”*

Table 10 breaks out the 2019 fall Unified
Agenda’s 644 rules affecting small business by
department, agency, and commission. The top
six—Departments of Commerce, Health and
Human Services (HHS), Transportation, and
the Treasury along with the Federal Commu-
nications Commission and the cross-agency
Federal Acquisition Regulations—accounted
for 349, or 54 percent, of the 644 rules affect-
ing small business (HHS and Federal Acquisi-
tion Regulations were tied at 60).

Table 10. Unified Agenda Entries Affecting Small Business by
Department, Agency, and Commission, Fall 2019

Number Affecting Small Business
RFA Required RFA Not Required Affecting

Total Small

Rules | Active | Completed | L-T | Active | Completed | L-T | Total | Business | Top 5
Dept. of Agriculture 185 6 4 3 I 4 2 30 16.2%
Dept. of Commerce 294 40 4 2 28 10 | 85 28.9% 85
Dept. of Defense 253 4 4 1.6%
Dept. of Education 32 2 2 6.3%
Dept. of Energy 134 4 2 8 14 10.4%
Dept. of Health and Human 241 2 7 4 22 5 60 24.9% 60
Services
Dept. of Homeland Security 154 I 4 5 | | 5 27 17.5%
Dept. of Housing and Urban 5| | | 2.0%
Development
Dept. of the Interior 296 3 3 10 2 18 6.1%
Dept. of Justice 86 4 4 4.7%
Dept. of Labor 98 3 4 3 14 4 31 31.6%
Dept. of State 77 22 2 7 31 40.3%
Dept. of Transportation 295 6 | 8 I | 12 39 13.2% 39
Dept. of the Treasury 402 3 26 3 36 9.0% 36
Dept. of Veterans Affairs 70 | | 2 2.9%
Agency for International 13 0 0.0%
Development
Amerlc.an. Battle Monuments | 0 0.0%
Commission
Architectural and
Transportation Barriers | 0 0.0%
Compliance Board
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Number Affecting Small Business

RFA Required RFA Not Required Affecting

Total Small

Rules | Active | Completed | L-T | Active | Completed | L-T | Total | Business | Top 5
CPBSD* 2 0 0.0%
Commf)d'lty Futures Trading 40 | | 25%
Commission
Consumer Financial 19 ) 6 4 12 63.2%
Protection Bureau
Consur.ne.r Product Safety 2% 3 2 5 19.2%
Commission
Corp. for.Natlonz.lI and 8 0 0.0%
Community Service
Cour.lcﬂ on Environmental ) 0 0.0%
Quality
Court Sevices/Offender o
Supervision, D.C. 4 0 0.0%
Environmental Protection 21 | 2 3 6 27%
Agency
Equal Emplloyment o 10 5 5 50.0%
Opportunity Commission
Farm Credit Administration 16 0 0.0%
Federal Acquisition Regulation 60 46 5 8 | 60 100.0% 60
Federal. (;ommunlcatlons 93 7 60 2 69 74.2% 69
Commission
Federal D'eposm Insurance 4 ) 2 4 9.5%
Corporation
Federa! Energy Regulatory 19 0 0.0%
Commission
Federal Housing Finance 12 0 0.0%
Agency
Federal Maritime Commission 2 0 0.0%
Feder.a.l I‘fledlatlor.l and 2 0 0.0%
Conciliation Service
Federal Mine Safety and o
Health Review Commission 4 0 0.0%
Federal Reserve System 48 2 | 3 6.3%
Federal Trade Commission 19 14 2 16 84.2%
General Services 27 5 2 14 3 24 88.9%
Administration
Ir?stltute of l‘.’luseum and 4 0 0.0%
Library Services
National A?r.onauFlcs and 8 0 0.0%
Space Administration
National Archives and N
Records Administration 7 0 0.0%
Natlc'm.al Cr.edlt Union 20 0 0.0%
Administration
National Endowment for the 6 | | ) 33.3%
Arts

* Committee for Purchase from People Who Are Blind or Severely Disabled. (continued)
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Table 10. Unified Agenda Entries Affecting Small Business by
Department, Agency, and Commission, Fall 2019 (continued)

Number Affecting Small Business
RFA Required RFA Not Required Affecting

Total Small

Rules | Active | Completed | L-T | Active | Completed | L-T | Total | Business | Top 5
Natlon?I.Endowment for the 7 0 0.0%
Humanities
Natlonf:ll !ndlan Gaming 6 0 0.0%
Commission
National Labor Relations 6 ) 2 33.3%
Board
National Mediation Board 2 0 0.0%
National Transportation o
Safety Board é 0 0.0%
Nuclea'r F'(egulatory 56 | | | 3 5.4%
Commission
Office of Government Ethics I 0 0.0%
Office of Management and 9 | | 2 22.9%
Budget
Office of Personnel 37 0 0.0%
Management
Peace Corps 5 0 0.0%
Pension B'eneﬁt Guaranty 14 0 0.0%
Corporation
Postal Begulatory 5 0 0.0%
Commission
Presidio Trust 2 0 0.0%
Privacy and Civil Liberties o
Oversight Board 4 0 0.0%
Railroad Retirement Board 7 0 0.0%
Securlt.les' and Exchange 10l 17 6 10 | 34 33.7%
Commission
Small Business Administration 40 10 | Il 27.5%
Social Security Administration 15 0 0.0%
Surface Transportation Board 9 | | 11.1%
U.S.Agency for Global Media 3 0 0.0%
U.S. Chemical Safety and o
Hazard Investigation Board I 0 0.0%
U..S. Commission on Civil | 0 0.0%
Rights
U.S. International
Development Finance I 0 0.0%
Corporation
TOTAL 3,752 191 50 106 212 41 44 644 17.2% 349

54% of
347 297 total

Deregulatory 28 9 4 44 13 4 102

Source: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” and from online edition at www.reginfo.gov.
RFA = regulatory flexibility analysis; L-T = long term.
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The overall reported number of rules affect-
ing small business is down in the Trump
administration when it comes to the heftier
ones requiring RFA analysis. The average of
those during Obama’s eight years, 406, ex-
ceeded George W. Bush’s eight-year average
of 377. Trump’s average annual number of
rules affecting small business is lower than
either Bush or Obama, at 347, and well over
a quarter of these are deregulatory.

Recall that 689 rules among the Unified
Agenda’s flow of 3,752 are flagged as deregu-
latory. Of the 644 rules with small business
effects, 102 are deregulatory, the same as last

year and up from 83 in 2017 (see bottom
row of Table 10). The overall proportion of
total rules affecting small business, as noted
in Table 10, stands at 17 percent, but ranges
widely among agencies. (For the numbers of
rules affecting small business broken down
by department and agency for fall Agenda
editions since 1996, see Appendix: Historical
Tables, Part H.)

For additional perspective on the small-
business regulatory climate, Box 5 depicts a
partial list of the basic, non-sector-specific
laws and regulations that affect small busi-
ness, stacking as they grow.

Box 5. Federal Workplace Regulations Affecting Growing Businesses

financial firms.

| EMPLOYEE

1990])

(FICA)

veterans)

compensation)

for pension and benéefit plans)
*  Occupational Safety and Health Act
*  Polygraph Protection Act

obtain citizenship)

Assumes nonunion, nongovernment contractor, with interstate
operations and a basic employee benefits package. Includes .
general workforce-related regulation only. Omitted are (a)
categories such as environmental and consumer product

safety regulations and (b) regulations applying to specific .
types of businesses, such as mining, farming, trucking, or

* Fair Labor Standards Act (overtime and minimum
wage [27 percent minimum wage increase since .

* Social Security matching and deposits
* Medicare, Federal Insurance Contributions Act

* Equal Pay Act (no sex discrimination in wages)
*  Immigration Reform Act (eligibility must be documented)
* Federal Unemployment Tax Act (unemployment

4 EMPLOYEES:ALLTHE ABOVE, PLUS
* Immigration Reform Act (no discrimination with .
regard to national origin, citizenship, or intention to

15 EMPLOYEES:ALLTHE ABOVE, PLUS

Civil Rights Act Title VIl (no discrimination with
regard to race, color, national origin, religion, or sex;
pregnancy-related protections; record keeping)
Americans with Disabilities Act (no discrimination,
reasonable accommodations)

20 EMPLOYEES:ALL THE ABOVE, PLUS

* Age Discrimination Act (no discrimination on the

basis of age against those 40 and older)

Older Worker Benefit Protection Act (benefits for older

workers must be commensurate with younger workers)

* Consolidation Omnibus Budget Reconciliation Act
(COBRA) (continuation of medical benefits for up to
18 months upon termination)

* Military Selective Service Act (allowing 90 days
leave for reservists; rehiring of discharged

25 EMPLOYEES:ALL THE ABOVE, PLUS

* Health Maintenance Organization Act (HMO Option
required)

Veterans’ Reemployment Act (reemployment for

persons returning from active, reserve, or National
Guard duty)

* Employee Retirement Income Security Act (standards

50 EMPLOYEES:ALL THE ABOVE, PLUS
*  Family and Medical Leave Act (12 weeks unpaid leave
to care for newborn or ill family member)

100 EMPLOYEES:ALL THE ABOVE, PLUS
Worker Adjusted and Retraining Notification Act
(60-days written plant closing notice)

»  Civil Rights Act (annual EEO-I form)
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Figure 22. Rules Affecting State and Local Governments, 1998-2019
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|:| Rules Affecting State Governments

Sources: Compiled from “The Regulatory Plan and Unified Agenda of Federal Regulatory and Deregulatory Actions,” Federal Register, various years’ editions; and from
online edition at http://www.reginfo.gov.

Federal Regulations Affecting
State and Local Governments

1en Thousand Commandments primarily em-
phasizes regulations imposed on the private
sector. However, state and local officials’ real-
ization during the 1990s that their own priori-
ties were being overridden by federal mandates
generated demands for reform. As a result, the
Unfunded Mandates Act was enacted in 1995
and required the Congressional Budget Office
to produce cost estimates of mandates affect-
ing state, local, and tribal governments above

the then-$50 million threshold.

As Figure 22 shows, agencies report that 232
of the 3,752 rules in the fall 2019 Agenda
pipeline will affect local governments (this
includes all stages—active, completed, and
long-term).>* This is an increase of 17 per-
cent over the past year. Since the passage of

the Unfunded Mandates Act in the mid-
1990s, the number of overall rules affecting
local governments has fallen by 56 percent,
from 533 to 232. Meanwhile, the total
number of regulatory actions affecting state
governments stands at 386, an 18 percent
jump over 2018. The overall pipeline count
of active, completed, and long-term rules
had been trending downward despite these
jumps. The change is even more dramatic in
the past two years owing to explicit deregula-
tory actions—45 local actions and 69 state
actions deemed deregulatory for Executive
Order 13771 purposes, across the active,
completed, and long-term categories.

Unfunded federal mandates on state and lo-
cal governments remain an issue that could
influence overall regulatory reform mea-
sures. At the 2016 Legislative Summit of
the National Conference of State Legisla-
tures (NCSL) in Chicago, the NCSL Stand-
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ing Committee on Budgets and Revenue
issued a resolution on unfunded mandates
that asserts, “The growth of federal man-
dates and other costs that the federal govern-
ment imposes on states and localities is one
of the most serious fiscal issues confronting
state and local government officials.”>% The
NCSL called for “reassessing” and “broaden-
ing” the 1995 Unfunded Mandates Reform
Act. Likewise, state attorneys general in 2016
wrote to House and Senate leadership over
federal agencies’ “failing to fully consider the
effect of their regulations on States and state
law,” and called for strengthening the Ad-

ministrative Procedure Act.’®

In May 2016, the Congressional Budget Of-
fice reported that since 2006, 160 laws have
imposed mandates on states and localities,
with 342 mandates within these laws.””” Reg-
ulatory mandates can derive from such laws,
as well as from agencies acting unilaterally.
According to official data, few have imposed
costs on states and localities exceeding the
noted statutory threshold (aggregate direct
costs during any of the mandate’s first five
years of $50 million in 1996; $77 million
now), but this should be examined further.

Agencies claim very few of the rules in Fig-
ure 22 impose unfunded mandates on states
and localities.’® Nonetheless, below are some
notable completed or pending regulations
since 2009 that federal agencies have ac-
knowledged in the Unified Agenda as un-
funded mandates, (with their Regulation
Identifier Number provided).””

Department of Agriculture

*  USDA/ENS: National School Lunch
and School Breakfast Programs: Nutri-
tion Standards for All Foods Sold in
School, as Required by the Healthy,
Hunger-Free Kids Act of 2010
(0584-AE09)

*  USDA/RBS: Debt Settle-
ment—Community and Business

Programs (0570-AA88)

Department of Health and Human
Services

e  HHS/FDA: Combinations of Bron-
chodilators with Expectorants; Cold,
Cough, Allergy, Bronchodilator, and
Antiasthmatic Drug Products for Over-
the-Counter Human Use (0910-AH16)

e  HHS/CMS: CY 2016 Notice of
Benefit and Payment Parameters
(CMS-9944-P) (0938-AS19)

*  HHS/FDA: Over-the-Counter Drug
Review—Internal Analgesic Products
(0910-AF306)

 HHS/CDC: Establishment of Mini-
mum Standards for Birth Certificates
(0920-AA406)

* HHS/FDA: Regulations Restricting the
Sale and Distribution of Cigarettes and
Smokeless Tobacco to Protect Children
and Adolescents (0910-AG33)

Department of Justice

e DOJ/LA: Supplemental Guidelines
for Sex Offender Registration and
Notification (1105-AB36)

*  DOJ/CRT: Nondiscrimination on the
Basis of Disability in State and Local
Government Services (1190-AA46)

Department of Labor

*  DOL/OSHA: Occupational Exposure to
Crystalline Silica (1218-AB70)

Department of Transportation

e DOT/PHMSA: Hazardous Materials:
Real-Time Emergency Response Infor-
mation by Rail (2137-AF21)

*  DOT/FHWA: Real-Time Sys-
tem Management Information
Program (2125-AF19)
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Architectural and Transportation
Barriers Compliance Board

e ATBCB: Americans with Disabilities Act
Accessibility Guidelines for Transporta-
tion Vehicles (3014-AA38)

Environmental Protection Agency

* EPA/OW: National Primary Drinking
Water Regulations (2040-AA94,
2040-AF15)

*  EPA/OCSPP: Polychlorinated Biphe-
nyls; Reassessment of Use Authoriza-
tions for PCBs in Small Capacitors in
Fluorescent Light Ballasts in Schools and
Daycares (2070-AK12)

e  EPA/WATER: Effluent Limitations
Guidelines and Standards for the Steam
Electric Power Generating Point Source
Category (2040-AF14)

* EPA/SWER: Revising Underground
Storage Tank Regulations—Revisions to
Existing Requirements and New Re-
quirements for Secondary Containment
and Operator Training (2050-AG40)

e EPA/SWER: Standards for the Man-
agement of Coal Combustion Re-
siduals Generated by Commercial
Electric Power Producers (Coal Ash)
(2050-AE81)

e EPA/AR: Control of Air Pollu-
tion from Motor Vehicles: Tier 3
Motor Vehicle Emission and Fuel
Standards (2060-AQ86)

EPA/AR: National Emission Standards
for Hazardous Air Pollutants for Major
Sources: Industrial, Commercial, and
Institutional Boilers and Process Heat-
ers; Reconsideration (2060-AR13)
EPA/AR: National Emission Standards
for Hazardous Air Pollutants from Coal-
and Oil-Fired Electric Utility Steam
Generating Units and Standards of
Performance for Electric Utility Steam
Generating Units (2060-AP52)
EPA/AR: NESHAP from Coal- and
Oil-Fired Electric Utility Steam Generat-
ing Units and Standards of Performance
for Electric Utility Steam Generating
Units—Appropriate and Necessary
Finding (2060-AR31)

EPA/AR: National Emission Standards
for Hazardous Air Pollutants for Area
Sources: Industrial, Commercial, and
Institutional Boilers (2060-AM44)
EPA/AR: National Emission Standards
for Hazardous Air Pollutants for Ma-
jor Sources: Industrial, Commercial,
and Institutional Boilers and Process
Heaters (2060-AQ25)

EPA/AR: NESHAP: Portland Cement
Notice of Reconsideration and NSPS for
Portland Cement (2060-A015)

Nuclear Regulatory Commission

NRC: Revision of Fee
Schedules (3150-A193)
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Government Accountability Office
Database on Regulations

The various federal reports and databases on
regulations serve different purposes:

*  The Federal Register shows the ag-
gregate number of proposed and final
rules—both those that affect the private
sector and those that deal with internal
government machinery or programs—
and numerous notices and presidential
documents.

*  The Unified Agenda depicts agency
regulatory priorities and provides details
about the overall number of rules at
various stages in the regulatory pipe-
line, as well as those with economically
significant effects and those affecting
small businesses and state and local
governments.

The 1996 Congtessional Review Act requires
agencies to submit reports to Congress on
their major rules—those with annual esti-
mated costs of $100 million or more. Ow-
ing to such reports, which are prepared and
maintained in a database at the Government
Accountability Office, one can more readily
observe (a) which of the thousands of final
rules that agencies issue each year are major
(to the extent the directive is obeyed) and (b)
which departments and agencies are produc-
ing the major rules.’"

The CRA gives Congress a window of 60
legislative days in which to review a received
major rule and pass a resolution of disap-
proval rejecting the rule. Despite the issu-
ance of thousands of rules since the CRA’s
passage, including many dozens of major
rules, prior to 2017 only one had been re-
jected: the Department of Labor’s rule on
workplace repetitive-motion injuries in early

2001. Since the start of the 115th Congress
in January 2017, the CRA has been used

16 times to overturn regulations.’'" Accord-
ing to recent analysis, however, some final
rules are not being properly submitted to the
GAO and to Congress as required under the
CRA, and major guidance only rarely has
been submitted.”"

Major rules can add burdens, reduce them,
implement delays, or set rates and stan-
dards for major governmental programs like
Medicaid. Table 11 depicts the number of
final major rule reports issued by the GAO
regarding agency rules through calendar year
2019. There were 74 major rules in 2019
based on a search of the GAQO’s database, a
significant increase from the 55 in 2018 and
49 in 2017.>" The 119 major rules in 2016
under Obama were the highest count since
this tabulation began at GAO following pas-
sage of the CRA; the 100 rules in 2010 was
the second-highest. The 49 under Trump in
2017 was the lowest since these records be-

gan, followed by 50 in 2003.

This is a good place to summarize the spe-
cies of significant rules.’™* For example, an
economically significant rule is major, but

a major one is not necessarily economically
significant (so there are fewer economically
significant rules than major ones). Both eco-
nomically significant rules and major ones
qualify as significant. Numbers of each over
the past four years per various databases ap-

pears in Table 12.

An object in the universe cannot be larger
than the universe, but note the economically
significant rule counts being larger than the
major or significant count in some instances.
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Table 12. Number of Significant and Major Rules

Completed Major Per
Economically Major per Unified
Significant* GAO** Agenda*** Significant™***
2016 | Obama 83 19 96 486
2017 | Trump 88 48 102 199
2018 | Trump 35 54 43 108
2019 | Trump 70 74 84 66

* From Unified Agenda by (loosely) “fiscal” year; see Figure 20’s completed economically significant rules.

** From GAO database by calendar year.
*** From Unified Agenda.

¥k From Federal Register.gov advanced search of “significant” final rules; these may be found at www.tenthousandcom-

mandments.com.

The basic relationship is economically sig-
nificant > major > significant. There may be
different explanations, such as calendar and
fiscal year nonalignment, rules not being
reported to GAO but being noted at OMB,
different categorizations of independent
agency rules in the databases, or differing
treatment of budget/transfer rules. Greater
clarity can be had with an executive order or
legislation that clarifies nomenclature, recon-
ciles record keeping across the various data-
bases, and brings independent agencies fully

in to review.’"

Sticking with the GAO compilation, Presi-
dent Barack Obama issued 691 major rules

over eight years, compared with President
George W. Bush’s 505 over eight years. (This
presentation uses calendar years, so Bush’s
eight years contain a couple of Bill Clinton’s
presidential transition weeks at the top before
his inauguration, whereas Obama’s first year
would include the Bush administration’s final
weeks.) President Bush averaged 63 major
rules annually during his eight years in office.
President Obama averaged 86, a 36 percent
higher average annual output than that of
Bush. Trump’s 40, 55, and 74 major rules be-
tween 2017 and 2019, respectively, mean an
average of 59 major rules annually. This is less
than his two predecessors, even before consid-
ering that some major rules are deregulatory.
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Liberate to Stimulate

Policy makers frequently propose spend-
ing stimulus as a way to grow economies.

It rarely goes well. A regulatory liberaliza-
tion stimulus, on the other hand, can offer
confidence and certainty for businesses and
entrepreneurs. While congressional action is
needed, the executive branch can continue
to stress regulatory streamlining and specific
actions such as requiring rules and guidance
to be submitted to Congress and the GAO
as required by the Congressional Review Act.
In addition, President Trump should issue
new executive orders (a) requiring review

of independent agency rules, (b) outlining
principles for guidance document prepara-
tion and disclosure, and (c) calling for the
completion of the aggregate regulatory cost
estimate already required by law.

Steps to Improve Regulatory
Disclosure

Certainly, some regulations’ benefits ex-
ceed costs under the parameters of guid-
ance to agencies such as OMB Circular A-4,
but for the most part net benefits or even
actual costs are not subject to quantifica-
tion.”’® Without more thorough regulatory
accounting than we get today—backed up
by congressional certification of what agen-
cies specifically do—it is difficult to know
whether society wins or loses as a result of
rules.’" Pertinent, relevant, and readily avail-
able regulatory data should be summarized
and reported publicly to help nurture the
political climate for better disclosure and re-
form. One incremental but important step
toward greater openness would be for Con-
gress to require—or for the administration

or OMB to initiate—publication of a sum-
mary of available but scattered data. Such
a regulatory transparency report card could
resemble some of the presentation in 7en
Thousand Commandments.

Accountability is even more important than
disclosure. Congress routinely delegates leg-
islative power to unelected agency person-
nel. Reining in off-budget regulatory costs
can occur only when elected representatives
assume responsibility and end “regulation
without representation.” Changes made by
comprehensive regulatory reform, such as
the Regulatory Accountability Act, could
help induce Congress to internalize pres-
sures that would inspire cost-benefit apprais-
als before issuing open-ended directives to
agencies to write rules.”'® More stringent
limitations on delegation, such as requiring
congressional approval of rules, are essential.

Regulations fall into two broad classes: (a)
those that are economically significant or
major (with effects exceeding $100 million
annually) and (b) those that are not. Agen-
cies typically emphasize reporting of eco-
nomically significant or major rules, which
OMB also tends to highlight in its annual
regulatory reports. A problem with this ap-
proach is that many rules that technically
come in below that threshold can still be
very significant in real-world terms.

Moreover, agencies need not specify whether
any or all of their economically significant or
major rules cost just above the $100 million

threshold or far above it. One helpful reform
would be for Congress to require agencies to
break up their cost categories into tiers, as

depicted in Table 13. Agencies could clas-

Policy makers
frequently propose
spending stimulus

as a way to grow
economies. It
rarely goes well.
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Table 13. A Possible Breakdown of Economically Significant Rules

Category Breakdown

| > $100 million, < $500 million
2 > $500 million, < $1 billion
3 > $1 billion, < $5 billion

4 > $5 billion, < $10 billion

5 > $10 billion

sify their rules on the basis of either (a) cost
information that has been provided in the
regulatory impact analyses that accom-
pany some economically significant rules or
(b) separate internal or external estimates.

Further, much of the available regulatory in-
formation is difficult to compile or interpret.
To learn about regulatory trends and acquire
information on rules, interested citizens once
needed to comb through the Agenda’s 1,000-
plus pages of small, multicolumn print, and

today compile results from online searches
and agencies’ regulatory plans and sites like
Regulations.gov. Data from the Unified
Agenda could be made more accessible and
user-friendly if elements of it were officially
summarized in charts and presented as a sec-
tion in the federal budget, in the Agenda it-
self, or in the Economic Report of the President.
Suggested components of this Regulatory
Transparency Report Card appear in Box 6."
In addition to revealing burdens, impacts, and
trends, it would reveal more clearly what we

Box 6. Regulatory Transparency Report Card, Recommended Official Summary Data
by Program, Agency, and Grand Total, with Five-Year Historical Tables

Tallies of “economically significant” rules and minor rules by department, agency, and commission.

Tallies of significant and other guidance documents, memoranda, and other “regulatory dark matter” by department,
agency, and commission.

Numbers and percentages of executive and independent agency rules deemed “Deregulatory” for E.O 13,771
purposes.

Numbers and percentages of rules affecting small business; deregulatory component.

Depictions of how regulations/guidance accumulate as a small business grows.

Additional rules agencies elected to subject to Regulatory Impact Analysis and E.O. 13,771 scrutiny.

Aggregate cost estimates of regulation by category: paperwork, economic (for example, financial, antitrust,
communications), social, health and safety, environmental.

Tallies of existing cost estimates, including subtotals by agency and grand total.

Numbers and percentages of regulations that contain numerical cost estimates.

Numbers and percentages lacking cost estimates, with explanation (Compile statistics on what we do not know
about regulatory burdens).

Analysis of the Federal Register, including number of pages and proposed and final rule breakdowns by agency.
Number of major rules reported on by the Government Accountability Office in its database of reports on regulations.
Number/percentage of agency rules and guidance documents presented properly to Congress in accordance with
the Congressional Review Act.

Ranking of most active rulemaking agencies.

Rules that affect internal agency procedures alone.

Number of rules new to the Unified Agenda; number that are carryovers from previous years.

Numbers and percentages of rules facing statutory or judicial deadlines that limit executive branch ability to restrain
them or for which weighing costs and benéefits is statutorily prohibited.

Ultimate percentages of rules reviewed by the OMB and action taken.

90

Crews: Ten Thousand Commandments 2020



do not know about the regulatory state, such
as, for example, the percentage of rules that
failed to quantify either costs or benefits.

Furthermore, the accumulation of regulatory
guidance documents, memoranda, and other
regulatory dark matter to implement policy
calls for greater disclosure of these kinds of
agency issuances than exists now, since these
can be regulatory in effect but are nowhere to
be found in the Unified Agenda. Inventorying
such dark matter is difficult to do, but formal
attempts will be made in 2020. Legislation
such as the Guidance out of Darkness Act
would help remedy the disclosure problem.

In addition, we have little ability to dis-
tinguish between additive and subtractive
rules and little guidance in terms of bur-
dens imposed. Future regulatory reforms

by Congress should require regulatory and
deregulatory actions to be classified sepa-
rately in the Federal Register and for agencies’
confusing array of rule classifications to be
harmonized.”* Current reporting also distin-
guishes poorly between rules and guidance
affecting the private sector and those affect-
ing internal governmental operations.

Given a basic framework, additional in-
formation could be incorporated as war-
ranted—for instance, success or failure of
special initiatives such as executive branch
restructuring or specific regulatory reform ef-
forts. Providing historical tables would prove
useful to scholars, third-party researchers,
members of Congress, and the public. By
making agency activity more explicit, a regu-
latory transparency report card would help
ensure that policy makers take the growth of
the administrative state seriously.

Ending Regulation without
Representation: The
“Unconstitutionality Index”—28
Rules for Every Law

Regulatory agencies do not answer to vot-
ers. Yet in a sense, regulators, rather than

Congress, do the bulk of U.S. lawmaking.
Columbia University legal scholar Phillip
Hamburger has described the rise of a mo-
narchical administrative state in defiance of a
Constitution that “expressly bars the delega-
tion of legislative power.””*' But agencies are
not the sole offenders. For too long, Con-
gress has shirked its constitutional duty to
make the tough calls. Instead, it routinely
delegates substantial lawmaking power to
agencies and then fails to ensure that they
deliver benefits that exceed costs.

The primary measure of an agency’s produc-
tivity—other than growth in its budget and
number of employees—is the body of regula-
tion it produces.”** Agencies face significant
incentives to expand their turf by regulat-
ing even without established need. It is hard
to blame agencies for carrying out the very
regulating they were set up to do in the first
place. Better to point a finger at Congress.

The “Unconstitutionality Index’—the ra-
tio of rules issued by agencies relative to

laws passed by Congress and signed by the
president—underscores the primacy of the
administrative state over the Constitution.
There were 28 rules for every law in 2019
(there had been 11 in 2018, see Figure 23).
In calendar year 2019 regulatory agencies is-
sued 2,964 final rules, while the 116th Con-
gress passed and President Trump signed into
law 105 bills.”® Both Trump’s rule count and
the number of laws enacted were lower than
last year, but there is no overall pattern to
this, since the numerator (number of rules)
and denominator (number of laws) can vary
widely for a variety of correlated and un-
correlated reasons. The Index is in keeping
with anecdotes about rules being far heftier
than the laws that led to the rules. Back in
2013, when agencies had published over 11
million words of Obamacare regulations,
observers pointed out that there were “only”
381,517 words in the underlying law it-
self.>** Such complexities aside, the takeaway
of the Unconstitutionality Index is that the
unelected personnel of federal agencies, not
elected members of Congress, do the bulk of
lawmaking,.

For too long,
Congress has

shirked its
constitutional

duty to make the

tough calls.
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Figure 23.The Unconstitutionality Index, 2006—2019
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Source: Federal Register data from National Archives and Records Administration and from Crews tabulation at http://www.tenthousandcommandments.com. Public
Laws data compiled from Government Printing Office, Public and Private Laws at http://www.gpo.gov/fdsys/browse/collection.actionlcollectionCode=PLAW; and from
National Archives, Previous Sessions: Public Law Numbers at http://www.archives.gov/federal-register/laws/past/index.html.

The Unconstitutionality Index average over
the past decade has been (also, coinciden-
tally) 28 rules for every law. Rules issued by
agencies are not usually substantively related
to the current year’s laws; typically, agencies’
rules comprise the administration of prior
years legislative measures. If agency public
notices and executive orders are considered,
non-legislative policy making assumes even
greater prominence as an issue of concern. In
the current streamlining context, since elimi-
nating a rule requires issuing one, the Index
is ironically “worsened” by deregulation.
(Appendix: Historical Tables, Part I, depicts
the “Unconstitutionality Index” dating back
to 1993 and shows the numbers of executive
orders and the numbers of agency notices,
which one might arguably incorporate into
the Index, if so inclined.)

Mounting debt and deficits can incentivize
Congress to regulate rather than to increase

government spending to accomplish pol-

icy ends. If Congress wanted to boost job
training, funding a program to do so would
require legislative approval of a new appro-
priation for the Department of Labor, which
would appear in the federal budget and in-
crease the deficit. Instead, Washington could
try to induce Fortune 500 companies to
implement job training programs, to be car-
ried out according to new regulations issued
by the Department of Labor. The latter op-
tion would add little to federal spending but
would still let Congress take credit for the
program. By regulating instead of spending,
government can expand almost indefinitely
without explicitly taxing anybody one extra

penny.

An annual regulatory transparency report
card is needed, but it is not the complete
response. Regulatory reforms that rely on
agencies policing themselves within the lim-
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ited restraints of the Administrative Proce-
dure Act will not rein in the regulatory state
or address regulation without representation.
Rather, Congress should vote on agencies’
final rules before such rules become binding
on the public. Affirmation of new major and
controversial regulations would ensure that
Congress bears direct responsibility for every
dollar of new regulatory costs.

The Regulations from the Executive in Need
of Scrutiny Act (REINS) Act offers one such
approach.”” REINS would require Con-
gress to vote on all economically significant
agency regulations. It has passed the House
in the 115th and the three prior congressio-
nal sessions but has not moved forward in
the Senate. To avoid getting bogged down

in approving myriad agency rules, Congress
could vote on agency regulations in bun-
dles. Another way to expedite the process is
via congressional approval or disapproval of
new regulations by voice vote rather than by
tabulated roll-call vote. What matters most is
that Members of Congress go on record for
whatever laws the public must heed.

If Congress does not act, states could take
the ball from Congress. Many state legisla-
tors have indicated support for the Regula-
tion Freedom Amendment, which reads,
in its entirety: “Whenever one quarter of

the members of the U.S. House or the U.S.
Senate transmit to the president their writ-
ten declaration of opposition to a proposed
federal regulation, it shall require a majority
vote of the House and Senate to adopt that
regulation.”* Pressures from states could
prompt Congress to decide to act before
matters deteriorate that far, but the Consti-
tution does provide for states to check fed-
eral power.

While there are possible approaches to
boosting disclosure, transparency, and ac-
countability, congressional—rather than
agency—approval of regulatory laws and
their costs should be the main goal of re-
form. When Congress ensures transparency
and disclosure and finally assumes responsi-
bility for the growth of the regulatory state,
the resulting system will be one that is fairer
and more accountable to voters.

These safeguards are necessary but not suf-
ficient. Legislative regulatory reform and
executive branch streamlining are elements
of more fundamental debates. Congress is
responsible for the fiscal budget, yet deficits
remain the norm. The larger questions at hand
are over the role and legitimacy of the admin-
istrative state and the role of government in a
constitutional republic.
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Appendix: Historical Tables

Part A. Federal Register Page History, 1936-2019

Year Unadjusted Page Count Jumps/Blanks Adjusted Page Count
1936 2,620 n/a 2,620
1937 3,450 n/a 3,450
1938 3,194 n/a 3,194
1939 5,007 n/a 5,007
1940 5,307 n/a 5,307
1941 6,877 n/a 6,877
1942 11,134 n/a 11,134
1943 17,553 n/a 17,553
1944 15,194 n/a 15,194
1945 15,508 n/a 15,508
1946 14,736 nfa 14,736
1947 8,902 n/a 8,902
1948 9,608 n/a 9,608
1949 7,952 nfa 7,952
1950 9,562 n/a 9,562
1951 13,175 n/a 13,175
1952 11,896 n/a 11,896
1953 8912 n/a 8912
1954 9,910 nfa 9,910
1955 10,196 n/a 10,196
1956 10,528 n/a 10,528
1957 11,156 n/a 11,156
1958 10,579 n/a 10,579
1959 1,116 n/a 1,116
1960 14,479 n/a 14,479
1961 12,792 n/a 12,792
1962 13,226 n/a 13,226
1963 14,842 n/a 14,842
1964 19,304 n/a 19,304
1965 17,206 n/a 17,206
1966 16,850 n/a 16,850
1967 21,088 n/a 21,088
1968 20,072 n/a 20,072
1969 20,466 n/a 20,466
1970 20,036 n/a 20,036
1971 25,447 n/a 25,447
1972 28,924 n/a 28,924
1973 35,592 n/a 35,592
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Year Unadjusted Page Count Jumps/Blanks Adjusted Page Count
1974 45,422 n/a 45,422
1975 60,221 n/a 60,221
1976 57,072 6,567 50,505
1977 65,603 7,816 57,787
1978 61,261 5,565 55,696
1979 77,498 6,307 71,191
1980 87,012 13,754 73,258
1981 63,554 5818 57,736
1982 58,494 5,390 53,104
1983 57,704 4,686 53,018
1984 50,998 2,355 48,643
1985 53,480 2,978 50,502
1986 47,418 2,606 44,812
1987 49,654 2,621 47,033
1988 53,376 2,760 50,616
1989 53,842 3,341 50,501
1990 53,620 3,825 49,795
1991 67,716 9,743 57,973
1992 62,928 5,925 57,003
1993 69,688 8,522 61,166
1994 68,108 3,194 64,914
1995 67,518 4,873 62,645
1996 69,368 4,777 64,591
1997 68,530 3,981 64,549
1998 72,356 3,785 68,571
1999 73,880 2,719 71,161
2000 83,294 9,036 74,258
2001 67,702 3,264 64,438
2002 80,332 4,726 75,606
2003 75,798 4,529 71,269
2004 78,852 3,177 75,675
2005 77,777 3,907 73,870
2006 78,724 3,787 74,937
2007 74,408 2,318 72,090
2008 80,700 1,265 79,435
2009 69,644 1,046 68,598
2010 82,480 1,075 81,405
2011 82,415 1,168 81,247
2012 80,050 1,089 78,961
2013 80,462 1,151 79,311
2014 78,796 1,109 77,687
2015 81,402 1,142 80,260
2016 97,069 1,175 95,894
2017 61,950 642 61,308
2018 68,082 857 67,225
2019 71,851 913 70,938

Source: National Archives and Records Administration, Office of the Federal Register.

Publication of proposed rules was not required before the Administrative Procedure Act of 1946. Preambles to rules were published

only to a limited extent before the 1970s.

n/a = not available.
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Source: National Archives and Records Administration, Office of the Federal Register.

*“Other” documents are presidential documents, agency notices, and corrections. n/a = not available at time of writing.

Part B. Number of Documents in the Federal Register, 19762019

Year Final Rules Proposed Rules Other* Total

1976 7,401 3,875 27,223 38,499
1977 7,031 4,188 28,381 39,600
1978 7,001 4,550 28,705 40,256
1979 7,611 5,824 29,211 42,646
1980 7,745 5,347 33,670 46,762
1981 6,481 3,862 30,090 40,433
1982 6,288 3,729 28,621 38,638
1983 6,049 3,907 27,580 37,536
1984 5,154 3,350 26,047 34,551
1985 4,843 3,381 22,833 31,057
1986 4,589 3,185 21,546 29,320
1987 4,581 3,423 22,052 30,056
1988 4,697 3,240 22,047 29,984
1989 4,714 3,194 22,218 30,126
1990 4,334 3,041 22,999 30,374
1991 4416 3,099 23,427 30,942
1992 4,155 3,170 24,063 31,388
1993 4,369 3,207 24,017 31,593
1994 4,867 3,372 23,669 31,908
1995 4,713 3,339 23,133 31,185
1996 4,937 3,208 24,485 32,630
1997 4,584 2,881 26,260 33,725
1998 4,899 3,042 26,313 34,254
1999 4,684 3,281 26,074 34,039
2000 4,313 2,636 24,976 31,925
2001 4,132 2,512 25,392 32,036
2002 4,167 2,635 26,250 33,052
2003 4,148 2,538 25,168 31,854
2004 4,101 2,430 25,846 32,377
2005 3,943 2,257 26,020 32,220
2006 3,718 2,346 25,429 31,493
2007 3,595 2,308 24,784 30,687
2008 3,830 2,475 25,574 31,879
2009 3,503 2,044 25,218 30,765
2010 3,573 2,439 26,543 32,555
2011 3,807 2,898 26,296 33,001

2012 3,708 2,517 24,755 30,980
2013 3,659 2,594 24,517 30,770
2014 3.554 2,383 24,257 30,194
2015 3,410 2,342 24,294 30,046
2016 3,853 2,419 24912 31,184
2017 3,281 1,834 22,132 27,247
2018 3,368 2,098 22,349 27,815
2019 2,964 2,131 22,181 27,276

Rules since 1993: 107,712; rules since 1975:204,802; other since 1975: 1,088,478.
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Part C. Code of Federal Regulations Page Counts and Number of Volumes, 1975-2019

Actual Pages Published
(includes text, preliminary pages, and tables)

Unrevised Total CFR
Titles 1-50 Title 3 Total Pages CFR Total Pages Volumes (exclud-

Year (minus Title 3) (POTUS Docs) Index* Published Volumes** | Complete CFR ing Index)
1975 69,704 296 792 70,792 432 71,224 133
1976 71,289 326 693 72,308 432 72,740 139
1977 83,425 288 584 84,297 432 84,729 141
1978 88,562 301 660 89,523 4,628 94,151 142
1979 93,144 438 990 94,572 3,460 98,032 148
1980 95,043 640 1,972 97,655 4,640 102,295 164
1981 103,699 442 1,808 105,949 1,160 107,109 180
1982 102,708 328 920 103,956 982 104,938 177
1983 102,892 354 960 104,206 1,448 105,654 178
1984 110,039 324 998 111,361 469 111,830 186
1985 102,815 336 1,054 104,205 1,730 105,935 175
1986 105,973 512 1,002 107,487 1,922 109,409 175
1987 112,007 374 1,034 113,415 922 114,337 185
1988 114,634 408 1,060 116,102 1,378 117,480 193
1989 118,586 752 1,058 120,396 1,694 122,090 196
1990 121,837 376 1,098 123,311 3,582 126,893 199
1991 119,969 478 1,106 121,553 3,778 125,331 199
1992 124,026 559 1,122 125,707 2,637 128,344 199
1993 129,162 498 1,141 130,801 1,427 132,228 202
1994 129,987 936 1,094 132,017 2,179 134,196 202
1995 134,471 1,170 1,068 136,709 1,477 138,186 205
1996 129,386 622 1,033 131,041 1,071 132,112 204
1997 128,672 429 1,011 130,112 948 131,060 200
1998 132,884 417 1,015 134,316 8l 135,127 201
1999 130,457 401 1,022 131,880 3,052 134,932 202
2000 133,208 407 1,019 134,634 3,415 138,049 202
2001 134,582 483 1,041 136,106 5,175 141,281 206
2002 137,373 1,114 1,039 139,526 5,573 145,099 207
2003 139,550 421 1,053 141,024 3,153 144,177 214
2004 143,750 447 1,073 145,270 2,369 147,639 217
2005 146,422 103 1,083 147,608 4,365 151,973 221
2006 149,594 376 1,077 151,047 3,060 154,107 222
2007 149,236 428 1,088 150,752 5,258 156,010 222
2008 151,547 453 1,101 153,101 4,873 157,974 222
2009 158,369 412 1,112 159,893 3,440 163,333 225
2010 152,455 512 1,122 154,089 11,405 165,494 226
2011 159,129 486 1,136 160,751 8,544 169,295 230
2012 164,884 472 1,154 166,510 8,047 174,557 235
2013 166,352 520 1,170 168,042 7,454 175,496 235
2014 165,016 538 1,170 166,724 12,657 179,381 236
2015 170,278 495 1,170 171,943 6,334 178,277 237
2016 174,769 570 1,170 176,509 8,544 185,053 242
2017 178,628 846 1,170 180,644 5,730 186,374 242
2018 170,952 608 1,170 172,730 12,718 185,448 242
2019 172,022 1,092 1,170 174,284 11,700 185,984 242

Source: Chart from National Archives and Records Administration, Office of the Federal Register.

*General Index and Finding Aids volume for 1975 and 1976.** Unrevised CFR volumes page totals include those previous editions for which a cover only was issued

during the year or any previous editions for which a supplement was issued.
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Part E. Unified Agenda Rules History, 1983-2019

Total Number of Rules under Consideration or Enacted
1980s 1990s 2000s

1983 April 2,863 1990 April 4,332 2000 October 4,699

October 4,032 October 4,470 2001 October 4,509

1984 April 4,114 1991 April 4,675 2002 October 4,187

October 4,016 October 4,863 2003 December 4,266

1985 April 4,265 199 April 4,186 2004 December 4,083

October 4,131 October 4,909 2005 October 4,062

1986 April 3,961 1993 April 4,933 2006 December 4,052

October 3,983 October 4,950 2007 December 3,882

1987 April 4,038 1994 April 5,105 2008 December 4,004

October 4,005 October 5119 2009 December 4,043

1988 April 3,941 1995 April 5,133 2010 December 4,225

October 4,017 October 4,735 2011 December 4,128

1989 April 4,003 1996 April 4,570 2012 Year-End* 4,062

October 4,187 October 4,680 2013 November 3,305

April 4,417 2014 November 3,415

Sources: Compiled from “The Regulatory Plan and 1997 October 4,407 2015 November 3,297
Unified Agenda of Federal Regulatory and Deregula-

tory Actions,” Federal Register, various years’ editions; April 4,504 2016 November 3,318

also from online edition at http://www.reginfo.gov. 1998 October 4,560 2017 December 3,209

*Spring edition skipped in 2012. April 4,524 2018 October 3,534

1999 October 4,568 2019 October 3,752

Crews: Ten Thousand Commandments 2020

99



€ pJeog adueul4 SuisnoH [eJapa4
Tl 6 I 6 8 8 € ol 0€ LT ST [43 0T 61 0T 0T id 8l Adualdy adueuly uisnoH [e.apad
8 6l 1T 114 S€ Ly 14 6€ LE 9€ 14 0y 6C YL ST 1T Ll 8l uoissiwwo?) A103en3ay A3.1au3 [esopay
0€ ¥C 0 0 0 0 0 0 Aduady auswaseuel, Adusdisw [etspa4
[44 Ll Ll 0C 9l ¥l 8l 6l 1T 1T 1T [44 Ll S¢C S¢ 6l 6C 6¢ uope.od.o) aduensul Aisodaq [esopag
| S3NIUBWINH PUE Sy 33 UO [IDUNOY) [BJapa4
Sl i4! yel b4l 34| 6¢l 4l (34| Sl Ly €01 8l cel el €€| (44 901 €8 UOISSIWIWOY) SUOIIEDIUNWWIOY) [eJ3pa4
14 34 6% Sy 144 [44 9¢ 144 99 98 1S 0S oy 9¢ [44 or 34 €9 uonen3ay uonisinbay [eapay
| | | | | | 0 | | T4 4 uoneJodion) adueInsu| WIISAS UPaID) Wiey
Ll 4l 1T 0¢ 0C 6l Cl 6l S¢ 14 [4 0¢ 0€ 9C LT LT 1€ 4 UOREBASIUIWPY 3Ipa.D wiieg
| $31B1G palun Y3 jo dueg dodwi-1u0dx3
€ 14 14 € 9 8 L S L L YA 6 6 8 8 0l 8 / uoissiwwo?) AlumuoddQ juswiojdwg [enbg
91y 60 L1y 91y 00 LE 9¢ee 0g€ 1€€ pe 81¢ [ Y44 6/L1 981 881 €0¢ (1144 8I1¢C Aduady uondaio.g [EIUdWUOIAUT
| pJeog A194eS SaNl|IDE4 Je3ONN| U
0 0 0 ) 9 9 9 € € € € C [4 C C 4 € C *dS4dD
9 L € | | | C C C [4 € € € € ¥ 4 9 S "D’ ‘UOISIAIRANG IBPUBKO/SIDIAIDS 34N0D
4 Aj[end) [BaUSLUUOIIAUT UO [1DUNOD
Aouapdyg
! 4 ! pue A314331u] Uo [eJdaUIL) J03d3dsu| Jo |1PDUNOD
6 9l 6 8 I 11 6 L L 0l €l ) 4 9 L 9 9 L 2IAI9G AUNWILIOD) pUE [euonEN 0} uonelodio)
1T 0¢ 0t 8l 8l ¥ 6l I€ 6€ 1S 8¢ 8y €€ LE St (34 6T 6C uoissiwwo?) A1aJeg 1NPOIJ JaWNSUOD
143 9T 1T €T 9C 6T Faé neaJung UonJa0.d [eldUBUI JOWNSUOD)
0€ 6l Sl Sl I 4l 6l St [43 99 89 €8 €€ 9¢ 143 S€ [43 9¢ uoissiwwo?) SulpeJ| sauning Apowwio)
[ | | | [ | | [4 [ | | | | | [ | | $3Y31Y [IAD UO UoIssiWWoD
€ SJOUJIAOD) Jo pieog Sunsedpeo.g
pJeog asueldwon)
s s y v ¢ v | s ? L 8 8 8 L ? 9 € _ sJaliueg uoneliodsued| pue [eImINIYdIY
z | UOISSIWIWOY) SIUSWINUOY 913Bg UBDLIBWY
9 L 8 8 ol 8 0l L Cl 4l 4l 0l S L 8 id 6 8 auswdojars(g [euoneuaiul 4o Auady
0 | | | 0 0 0 | UO[1BAISA.I] DIIOISIH UO |1DUNOT) AJOSIAPY
¥l ¥0l L8 6L 9L LL 99 08 8. 18 8 98 99 S 08 9L 6L 6L Sy SUBISIZA JO JUdUAIEdQ
85¥ €19 0€S CES 145 105 SvS 1S 8(S 089 L6¥ L8y 144 9ty 16€ 69 (444 (134 Aunsea. s jo JuswiredaQ
IS (34 S9¢€ 10€ LTC SIC 661 00¢ 0€¢ 1344 144 [4X4 [/[44 91¢ 0l1¢ 0¥ SSC 86¢ uonelodsue.l] Jo uawniedsq
1144 86¢ S6C /8T €0€ S0€ ¥9¢ /8¢ LLT 6SC SCE (043 £9¢€ 144> 88¢ 98¢ €81 €€T Joria3u 3y Jo Juswi.iedaq
[43 h4 Sl 1T ¥ 8¢ 8¢ LT 8l 0€ S€ €9 h4 Ly 144 8¢ ¥9 SL 1815 JO Judun.edaq
14 (4l 68 88 €6 €6 ¥6 96 ¥01 66 06 86 ¥8 96 L6 ¥6 ¥9 €8 Joqe jo Juaun.redaQ
6CC 6¥C [44) SCl 1] 6€| ov | 8€| 1T1 LE] 0¢l Cll 56 0l 001 v6 89 0L 2ansn[ Jo usuwnedaQ
68 001 601 €01 06 6 98 €L 09 99 99 89 [4) SS [4] JA4 [44 8y uawdoaAsg ueq.n pue SuisnoH Jo uaunuedaQ
8€€ 1453 S6C 08¢ £9C 7S¢ LET 0€¢ [4X4 091 6€| 14! 0¢€1 114 €Tl 121 Atndag puepwoH jo usunedsg
11T 61T 61C 34 6¥C £ST 6SC 9€¢ 1€C [45> 15T ¥0¢ 00¢ L1T €1T L61 68l LET $9IIAIDS UBWNH pUE 3[ea Jo Juawiedaq
19 €5 99 0 19 €9 Ly ¥ S8 96 9% 801 6 S0l £01 L6 8 L6 A3.15u3 jo 3usun.edag
8 4l €l I 6 9l €l Ll [44 €C 8l ¥C 0¢ 9¢ LT 8¢ 6v uonesnpg jo 3usunedag
€6 L8 801 9¢I €91 34| 1€l 601 €€l 0S| o¥ | b4l ¥0l | Sl €61 9% asudga( 4o Iudwi.iedaq
[443 0£¢ 00€ €LT 961 0¢€ €0€ SCE 00€ 96¢ 8C¢ Sy 0S¢ 0LC 9 1€C L¥T 6LC 22.5WWOY Jo Juduneda
[4k3 ¥1€ 343 6LC 6C 1€ 06C YLE LCE £8C 99¢ 9.T 651 091 SS| o1 vl vl aunyno1By Jo Jusunedag
100T | Z00T | €00T | ¥00CT | SOOZ | 900 | LOOZ | 800 | 600 | 010T 110T | TIOT | €10T | #10T | SIOT | 910 | LIOZ | 810T

/107-0007 A>uady pue juswiiedaq Aq A403siH s9|ny epuady y 3Jed



*Pa|qesiq A|949A3G 40 pullg 34y OYAA 3|dosad Woly aseydang Joj 931WWOD,,

‘A0Z'0juISa1"MMM//:d13Y T8 UONIPS SUIJUO WO. PUB ‘SUOIIPD SJBIA SNOLIBA “431SI39Y |DIapaS , ‘suondy A1orendaiaq pue A1o1enday [eapad Jo epuady paiiun pue ueld A1o1en3ay ay ], wodj pajidwor) :sa24nog

60S‘y | L81'V | 99T'F | €80'F | T90F | TSOV | T88‘E | ¥OOy | €EVOV | STT'V | 8TI‘Y | T90'V | SOE'S | SIV'E | L6T'E | BIE'E | 60T°E | bES'E avViOL
€ | | 0 0 0 0 0 *$9Y 221|JUOT) [EIUSWIUOIIAUT U0} 2IMNSU| [[BpN
€ T k4 0 0 0 0 0 | | Aaoyany A9||eA 99ssauua]
14 S S 14 € L 14 9 S S Il 0l 6 8 [4 (114 0l L p.eog uoneliodsues) 93epng
¥ | | ISUOJY UeIsiuBYS)y 10} "uan) "dsu [edadg

98 €9 ¥9 6S 89 €9 €9 ¥9 89 €9 €9 6 144 6€ [44 9¢ LT 1€ uone.nsiuiwpy A11nd3g [eog
LE (014 €€ 6C 143 [43 8¢ 9T 6€ 19 8y 134 0€ 0€ €€ 0€ 6T 013 uonelsiulupy ssauisng |[ews
| | | | | | | | | | | wWi2ISAS DDIAIDS BAIID|RS
08 €L 1L 6L ¥9 VA 9L L vL SL £01 68 9L 19 69 Sz S8 66 UOISSIWLWIOD) d3UBYIXF PUE SN
€ | k4 € € pJeog AdouaJedsue.) pue AjIqEIUNODDY A19A09Y

€l Il 9 S 9 [4 € | | | | | | | 4 14 9 pJeog 3usWaJIdYy peod|iey
0 0 0 0 0 0 | 0 | | paeog 3y3ISIaAQ sanJIaqI IAID) pue AdBALY
[4 4 | [4 [4 0 0 0 14 14 isnJ| oipisaud
0 0 0 0 0 0 € [4 4 € | 4 4 [4 € 14 uoissiwwo?) A1olen3sy [eIsod
Il 9 14 9 6 €l 4 [4 0l ol 4 €l €l 4 Cl €l Ll 91 uonelodio) Awue.ens yausg uoisusyg
6 6 6 14 S 9 9 L | | S S 14 14 € 14 14 14 sdio) adeay
€ 4 aAneIUSSaIday aped] 3yl Jo dIPO

16 wu 06 €01 ¥6 €6 SL 08 LL LL L8 €L ¥S L9 o¥ 8¢ [44 9T [esuno? [erads jo 22O
| JUBWa3eUR] [9UUOSIR JO PO

S 14 ¥ € 4 [4 | 4 L L 8 S [4 [4 14 14 14 S Ad1j04 [0.3u0D) 3nuQ [euoneN Jo YO
Il ol 6 L L 8 6 9 L L S 14 14 9 S 8 9 L 193png pue Juswia3euely JO YO
6 L 14 ¥ 9 8 6 0l S21Y33 JUSWILIBAOCS) JO YO
w 6¢ Sy [44 (4 4 €9 ¥S 19 €9 ¥9 €L €9 09 99 9 09 19 3154940 ds1uda1ug SuISNoH [esapa Jo YO
¥l Sl /1 8 S uoissiwwon) AJ1oien3ay JespnN

€ 4 4 € € 4 0 € € 4 € € 4 € | 4 € p.aeog Aivjes uoneisodsue.] [euoneN
| | UOIJEPUNO, 3JUSIDG [BUOHEN

| | | | z pJeog suope[ay JoqeT [euoiieN

Sl 4l 4 Sl 91 8l Ll 6 Sl S S 6 6 8 L UOISSILIWOD) SUIWED) UBIPU| [BUONEN
8 6 8 € € € € € € 14 S € 14 S 14 14 14 S SahiuBWINH 33 J0j JUSWMOpUT [eUOEN
S S 9 [4 4 4 [4 € 4 8 L 8 L S 9 9 S34Y 3Y3 404 JUSWIMOpU] [eUOlIEN
[44 114 LT 9t LT 6C 144 [44 144 144 8¢ 1€ ¥T [44 9t Sl €T 0t uonesIsiulWpYy uolun 3paJ) euoheN
| Aigesiq uo |1Punoy) [euoneN

921AJ3G d1|qnd

[4 pue ‘[euonep ‘AJell|ily UO UOISSILIWOY) [BUONEN

6l (114 6l [44 Ll 1T 0l L 6 ¥ 9 9 ol 8 0l 8 L UONEBIISIUIWPY SPI033Y pUE SSAIYDIY [BUOEN
Ll €l 143 LT (114 Sl 6l [43 9t 9 LE 44 [44 4 [4 Cl 0l uone.siuIWPY 33edS PUE SOINEUOIY [BUONEN
S S 9 € 14 | | 4 | [4 I € € | I | | S9DIAISS AJBIqIT PUE WIN3SN|N JO 31MNSU|
¥ ¥ z |1PUNOY) UOE.IOISSY WRISASODT ISEBOY) JND)

S€ or LE LT €€ 143 9T ¥S (14 143 6C 1T 8l ST 1T €C 0t UOREBAISIUIWPY SIIAIDS [BIBUSD
€l 0l [4 4l Sl 91 4l Ll 114 6l ¥t €C 0t X4 (114 8l (114 uolssiwwo)) aped] [etspa4
T J15UN0Y) Y3IsuaAQ AljIqeIS [elduBULY

[43 144 8l 8l Ll €l 0t 8l 9T [44 6T ST 91 €T 8l [44 6C 6€ wi21sAS SAJ953Y [e4opay
€ 14 € [4 4 | | [4 4 4 | | | 92IAJ9S UOREI|IDUOCD pue UoNEIP3| [edspa4
L 8 Il L S € 14 € 9 14 8 14 9 L 8 9 14 4 UOISSIWWOD) dwinLiel [edopa4




Part G. List of 174 Economically Significant Rules in the Pipeline, Fall 2018

Source: Compiled by Clyde Wayne Crews Jr. from “The Regulatory Plan and the Unified Agenda of Federal Regulatory and
Deregulatory Actions,” Federal Register, and from online edition at http://www.reginfo.gov.

The “Regulation Identifier Number” or RIN appears at the end of each entry. 33 Deregulatory actions highlighted in bold face; 67
regulatory actions highlighted with underline.

ACTIVE RULEMAKINGS (119 actions, 20 of

them deregulatory, 39 regulatory)

DEPARTMENT OF AGRICULTURE

1.

10.

11.

12.

USDA/RUS, Final Rule Stage, Rural Broadband Grant,
Loan, and Loan Guarantee Program, 0572-AC46
USDA/RHS, Proposed Rule Stage, Implementation of
the Multi-Family Housing U.S. Citizenship Require-
ments, 0575-AC86

USDA/NRCS, Final Rule Stage, Conservation Steward-
ship Program (CSP), 0578-AAG7

USDA/NRCS, Final Rule Stage, Environmental Quality
Incentives Program (EQIP) Changes, 0578-AA68
USDA/NRCS, Final Rule Stage, Regional Conservation
Partnership Program (RCPP), 0578-AA70
USDA/AMS, Final Rule Stage, Establishment of a
Domestic Hemp Production Program, 0581-AD82

USDA/ENS, Proposed Rule Stage, Revision of Categori-
cal Eligibility in the Supplemental Nutrition Assistance
Program (SNAP), 0584-AF62

USDA/ENS, Proposed Rule Stage, Supplemental Nutri-
tion Assistance Program (SNAP): Standardization of
State Heating and Cooling Standard Utility Allowances,
0584-AF69

USDA/ENS, Proposed Rule Stage, Strengthening Integ-
rity and Reducing Retailer Fraud in the Supplemental
Nutrition Assistance Program (SNAP), 0584-AE71
USDA/ENS, Proposed Rule Stage, Supplemental Nutri-

tion Assistance Program: Procedural Requirements for
Households that Have Zero Gross Countable Income

and Include A Work Registrant, 0584-AE76
USDA/ENS, Final Rule Stage, Supplemental Nutri-
tion Assistance Program: Requirements for Able-Bodied
Adults Without Dependents, 0584-AE57

USDA/ENS, Final Rule Stage, Supplemental Nutrition
Assistance Program Requirement for Interstate Data
Martching to Prevent Multiple Issuances, 0584-AE75

DEPARTMENT OF COMMERCE

13.

DOC/PTO, Final Rule Stage, Setting and Adjusting
Patent Fees During Fiscal Year 2020, 0651-AD31

DEPARTMENT OF EDUCATION

14. ED/OPE, Proposed Rule Stage, Ensuring Student Access
to High Quality and Innovative Postsecondary Educa-
tional Programs, 1840-AD38

15. ED/OPE, Final Rule Stage, Federal-State Relationship
Agreements, Pell Grant, ACG, National Smart Grant
and LEAP, 1840-AD46

16. ED/OPE, Final Rule Stage, Total and Permanent Dis-
ability Discharge of Loans Under Title IV of the Higher
Education Act, 1840-AD48

DEPARTMENT OF ENERGY

17. DOE/EE, Proposed Rule Stage, Energy Conservation
Standards for Manufactured Housing, 1904-AC11

18. DOE/EE, Proposed Rule Stage, Energy Conservation
Standards for Residential Non-Weatherized Gas Fur-
naces and Mobile Home Gas Furnaces, 1904-AD20

19. DOE/EE, Final Rule Stage, Energy Conservation
Standards for Commercial Water Heating Equipment,
1904-AD34

20. DOE/OGC, Proposed Rule Stage, Convention on

Supplementary Compensation for Nuclear Damage
Contingent Cost Allocation, 1990-AA39

DEPARTMENT OF HEALTH AND HUMAN
SERVICES

21. HHS/FDA, Proposed Rule Stage, Nutrient Content

Claims, Definition of Term: Healthy, 0910-Al13
22. HHS/FDA, Proposed Rule Stage, Tobacco Product Stan-

dard for Characterizing Flavors in Cigars, 0910-AI28
23. HHS/FDA, Final Rule Stage, Sunscreen Drug Products

For Over-the-Counter-Human Use; Final Monograph,
0910-AF43

24. HHS/FDA, Final Rule Stage, Mammography Quality
Standards Act; Amendments to Part 900 Regulations,
0910-AHO04

25. HHS/FDA, Final Rule Stage, General and Plastic Sur-
gery Devices: Sunlamp Products, 0910-AH14

26. HHS/FDA, Final Rule Stage, Required Warnings for
Cigarette Packages and Advertisements, 0910-AI39
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27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

HHS/CMS, Proposed Rule Stage, Conditions for

Coverage for End-Stage Renal Disease Facilities—Third
Party Payments (CMS-3337-P), 0938-AT11

HHS/CMS, Proposed Rule Stage, Adoption of Stan-
dards for Health Care Attachments Transactions, Ac-
knowledgments Transactions, Electronic Signatures, and
Modification to Referral Certification and Authorization
Standard (CMS-0053-P), 0938-AT38

HHS/CMS, Proposed Rule Stage, Medicaid Fiscal
Accountability (CMS-2393-P), 0938-AT50
HHS/CMS, Proposed Rule Stage, Medicare Coverage of

Innovative Technologies (CMS-3372-P), 0938-AT88
HHS/CMS, Proposed Rule Stage, International Pric-
ing Index Model For Medicare Part B Drugs (CMS-
5528-P), 0938-AT91
HHS/CMS, Proposed Rule Stage, Proposed Changes to
the Medicare Advantage and the Medicare Prescription
Drug Benefit Program for Contract Year 2021 (CMS-
4190-P), 0938-AT97
HHS/CMS, Proposed Rule Stage, HHS Notice of
Benefit and Payment Parameters for 2021 (CMS-9916-P),
0938-AT98
HHS/CMS, Proposed Rule Stage, Revisions to Promote
Patient’s Electronic Access to Healthcare Information
and Improve Interoperability for Medicare and Medicaid
Participating Providers and Suppliers (CMS-9123-D),
0938-AT99
HHS/CMS, Proposed Rule Stage, Transparency in
Coverage (CMS-9915-P), 0938-AU04
HHS/CMS, Proposed Rule Stage, FY 2021 Inpatient
Rehabilitation Facility (IRF) Prospective Payment Sys-
tem Rate Update and Quality Reporting Requirements
(CMS-1729-P), 0938-AU05
HHS/CMS, Proposed Rule Stage, CY 2021 Home
Health Prospective Payment System Rate Update and
uality Reporting Requirements (CMS-1730-P
0938-AU06
HHS/CMS, Proposed Rule Stage, CY 2021 Changes
to the End-Stage Renal Disease (ESRD) Prospective
Payment System and Quality Incentive Program (CMS-
1732-P), 0938-AU08
HHS/CMS, Proposed Rule Stage, FY 2021 Hospice
Wage Index, Payment Rate Update, and Quality Report-
ing Requirements (CMS-1733-P), 0938-AU09
HHS/CMS, Proposed Rule Stage, CY 2021 Revisions
to Payment Policies Under the Physician Fee Schedule
and Other Revisions to Medicare Part B (CMS-1734-P),
0938-AU10
HHS/CMS, Proposed Rule Stage, Hospital Inpatient
Prospective Payment Systems for Acute Care Hospitals;
the Long-Term Care Hospital Prospective Payment Sys-
tem; and FY 2021 Rates (CMS-1735-P), 0938-AU11

42.

43

44,

47.

48.

49.

50.

51.

52.

53.

54.

HHS/CMS, Proposed Rule Stage, CY 2021 Hospital
Outpatient PPS Policy Changes and Payment Rates
and Ambulatory Surgical Center Payment System
Policy Changes and Payment Rates (CMS-1736-P),
0938-AU12

HHS/CMS, Proposed Rule Stage, FY 2021 Skilled
Nursing Facility (SNFs) Prospective Payment System
Rate Update and Quality Reporting Requirements
(CMS-1737-P), 0938-AU13

HHS/CMS, Proposed Rule Stage, Payment Policies for
Durable Medical Equipment, Prosthetics, Orthotics and
Supplies (DMEPOS) (CMS-1738-P), 0938-AU17
HHS/CMS, Proposed Rule Stage, HHS Notice of Ben-
efit and Payment Parameters for 2022 (CMS-9914-D),
0938-AU18

HHS/CMS, Proposed Rule Stage, Medicaid Eligibility
Determination and Mechanized Claims Processing and
Retrieval Systems (CMS-2433-P), 0938-AU20
HHS/CMS, Final Rule Stage, Policy and Technical
Changes to the Medicare Advantage and the Medi-
care Prescription Drug Benefit Programs for Contract
Year 2020; Risk Adjustment Data Validation (CMS-
4185-F2), 0938-AT59

HHS/CMS, Final Rule Stage, CY 2020 Home Health
Prospective Payment System Rate Update and Quality
Reporting Requirements (CMS-1711-F), 0938-AT68
HHS/CMS, Final Rule Stage, CY 2020 Changes to the
End-Stage Renal Disease (ESRD) Prospective Payment
System, Quality Incentive Program, Durable Medical
Equipment, Prosthetics, Orthotics, and Supplies (DME-
POS) (CMS-1713-F), 0938-AT70

HHS/CMS, Final Rule Stage, CY 2020 Revisions to
Payment Policies Under the Physician Fee Schedule and
Other Revisions to Medicare Part B (CMS-1715-F),
0938-AT72

HHS/CMS, Final Rule Stage, CY 2020 Hospital
Outpatient PPS Policy Changes and Payment Rates
and Ambulatory Surgical Center Payment System
Policy Changes and Payment Rates (CMS-1717-F),
0938-AT74

HHS/CMS, Final Rule Stage, CY 2020 Inpatient
Hospital Deductible and Hospital and Extended

Care Services Coinsurance Amounts (CMS-8071-N),
0938-AT76

HHS/CMS, Final Rule Stage, CY 2021 Inpatient
Hospital Deductible and Hospital and Extended

Care Services Coinsurance Amounts (CMS-8074-N),
0938-AU14

HHS/OCR, Final Rule Stage, Nondiscrimination in
Health and Health Education Programs or Activities,
0945-AA11
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55. HHS/ONC, Final Rule Stage, 21st Century Cures Act:
Interoperability, Information Blocking, and the ONC

Health IT Certification Program, 0955-AA01
56. HHS/ACE, Final Rule Stage, Head Start Service Du-

ration Requirements, 0970-AC73
DEPARTMENT OF HOMELAND SECURITY

57. DHS/OS, Prerule Stage, Collection of Alien Biomet-
ric Data Upon Exit From the United States at Air and
Sea Ports of Departure, 1601-AA34

58. DHS/USCIS, Proposed Rule Stage, Removing H-4
Dependent Spouses From the Classes of Aliens Eligible
for Employment Authorization, 1615-AC15

59. DHS/USCIS, Proposed Rule Stage, U.S. Citizenship
and Immigration Services Fee Schedule and Changes to
Certain Other Immigration Benefit Request Require-
ments, 1615-AC18

60. DHS/USCIS, Proposed Rule Stage, Removal of 30-
Day Processing Provision for Asylum Applicant-Related
Form 1-765 Employment Authorization Applications,
1615-AC19

61. DHS/USCIS, Proposed Rule Stage, Asylum Application,
Interview, and Employment Authorization for Appli-
cants, 1615-AC27

62. DHS/USCBP, Proposed Rule Stage, Western Hemi-
sphere Travel Initiative (WHTIT)—Noncompliant Trav-
eler Fee, 1651-AB06

63. DHS/USCBDP, Final Rule Stage, Collection of Biometric
Data From Aliens Upon Entry To and Exit From the
United States, 1651-AB12

64. DHS/USICE, Proposed Rule Stage, Visa Security Pro-
gram Fee, 1653-AA77

65. DHS/FEMA, Proposed Rule Stage, Cost of Assistance
Estimates in the Disaster Declaration Process for the
Public Assistance Program, 1660-AA99

DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

66. HUD/HUDSEC, Final Rule Stage, Housing and Com-

munity Development of 1980: Verification of Eligible
Status, 2501-AD89

67. HUD/CPD, Final Rule Stage, Housing Trust Fund (FR-
5246), 2506-AC30

DEPARTMENT OF THE INTERIOR

68. DOI/FWS, Proposed Rule Stage, Migratory Bird Hunt-
ing; 2020-2021 Migratory Game Bird Hunting Regula-
tions, 1018-BD8&9

69. DOI/FWS, Proposed Rule Stage, Migratory Bird Hunt-
ing; Proposed 2021-22 Migratory Game Bird Hunting
Regulations With Requests for Indian Tribal Proposals,
1018-BE34

DEPARTMENT OF LABOR

70. DOL/ETA, Final Rule Stage, Labor Certification Pro-
cess for Temporary Agricultural Employment in the
United States (H-2A workers), 1205-AB89

71. DOL/EBSA, Proposed Rule Stage, Default Electronic
Disclosures by Employee Pension Benefit Plans Un-
der ERISA, 1210-AB90

72. DOL/EBSA, Proposed Rule Stage, Transparency in
Coverage, 1210-AB93

73. DOL/OSHA, Prerule Stage, Emergency Response,
1218-AC91

74. DOL/WHD, Proposed Rule Stage, Tip Regula-
tions Under the Fair Labor Standards Act (FLSA),
1235-AA21

75. DOL/WHD, Final Rule Stage, Joint Employer Status
Under the Fair Labor Standards Act, 1235-AA26

DEPARTMENT OF TRANSPORTATION

76. DOT/FAA, Proposed Rule Stage, Remote Identification
of Unmanned Aircraft Systems, 2120-AL31

77. DOT/FMCSA, Proposed Rule Stage, Hours of Service
of Drivers, 2126-AC19

78. DOT/NHTSA, Prerule Stage, Retroreflective Tape for
Single-Unit Trucks, 2127-A157
79. DOT/NHTSA, Final Rule Stage, Establish Side Impact

Performance Requirements for Child Restraint Systems
(MAP-21), 2127-AK95

80. DOT/NHTSA, Final Rule Stage, The Safer Afford-
able Fuel-Efficient (Safe) Vehicles Rule for Model
Years 2021-2026 Passenger Cars and Light Trucks,
2127-AL76

81. DOT/PHMSA, Proposed Rule Stage, Pipeline Safety:
Gas Pipeline Regulatory Reform, 2137-AF36

DEPARTMENT OF THE TREASURY

82. TREAS/FINCEN, Proposed Rule Stage, Financial

Crimes Enforcement Network: Cross-Border Electronic

Transmittals of Funds, 1506-AB01

83. TREAS/FINCEN, Final Rule Stage, Anti-Money Laun-

dering Program and Suspicious Activity Report Filing
Requirements for Investment Advisers, 1506-AB10

84. TREAS/CUSTOMS, Final Rule Stage, Automated
Commercial Environment (ACE) Required for
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Electronic Entry/Entry Summary (Cargo Release and
Related Entry) Filings, 1515-AE03

85. TREAS/IRS, Proposed Rule Stage, Treatment of
Certain Interests in Corporations as Stock or
Indebtedness, 1545-BO18

86. TREAS/IRS, Proposed Rule Stage, Rules for Denial
of Deduction for Certain Fines, Penalties, and Other
Amounts, 1545-BO67

87. TREAS/IRS, Proposed Rule Stage, Guidance on the
Elimination of Interbank Offered Rates, 1545-BO91

88. TREAS/IRS, Proposed Rule Stage, Revisions to the
Section 168(k) Final Regulations, 1545-BP32

89. TREAS/IRS, Final Rule Stage, Hybrid Dividends and
Payments, 1545-BO53

90. TREAS/IRS, Final Rule Stage, Section 250 Regulations,
1545-BO55

91. TREAS/IRS, Final Rule Stage, Section 59A Proposed
Regulations, 1545-BO56

92. TREAS/IRS, Final Rule Stage, Rules Regarding Business
Interest Limitation Under Section 163(j), 1545-BO73

93. TREAS/IRS, Final Rule Stage, Additional First-Year
Depreciation Allowance, 1545-BO74

94. TREAS/IRS, Final Rule Stage, Capital Gains Invested
in Opportunity Zones, 1545-BP03

95. TREAS/IRS, Final Rule Stage, Qualified Opportunity
Funds, 1545-BP04

96. TREAS/IRS, Final Rule Stage, Guidance Under Section
199A (RIC-REIT), 1545-BP12

97. TREAS/IRS, Final Rule Stage, Guidance Under Sections
951(b) and 951A, 1545-BP15

98. TREAS/IRS, Final Rule Stage, Tax Cuts and Jobs Act
(TCJA) Foreign Tax Credit Guidance, 1545-BP19

99. TREAS/OCC, Proposed Rule Stage, Reforming the Commu-

nity Reinvestment Act Regulatory Framework, 1557-AE34

TREAS/OCC, Final Rule Stage, Net Stable Funding

Ratio, 1557-AD97

100.

DEPARTMENT OF VETERANS AFFAIRS

101. VA, Proposed Rule Stage, Schedule for Rating Disabili-
ties—Ear, Nose, Throat, and Audiology Disabilities;
Special Provisions Regarding Evaluation of Respiratory
Conditions; Respiratory System, 2900-AQ72

102. VA, Proposed Rule Stage, Program of Comprehensive

Assistance for Family Caregivers Amendments Under
the VA MISSION Act of 2018, 2900-AQ48

VA, Final Rule Stage, Civilian Health and Medi-
cal Program of the Department of Veterans Affairs,
2900-AP02

103.

ENVIRONMENTAL PROTECTION AGENCY

104. EPA/RODENVER, Proposed Rule Stage, Federal Imple-
mentation Plan for Oil and Natural Gas Sources: Uintah
and Ouray Indian Reservation in Utah, 2008-AA03
105. EPA/OW,, Proposed Rule Stage, Effluent Limitations
Guidelines and Standards for the Steam Electric
Power Generating Point Source Category- Reconsid-

eration, 2040-AF77

106. EPA/OW, Proposed Rule Stage, National Primary

Drinking Water Regulations for Lead and Copper:
Regulatory Revisions, 2040-AF15

107. EPA/OAR, Proposed Rule Stage, Reclassification of
Major Sources as Area Sources Under Section 112 of
the Clean Air Act, 2060-AM75

108. EPA/OAR, Final Rule Stage, Oil and Natural Gas Sec-
tor: Emission Standards for New, Reconstructed, and
Modified Sources Reconsideration, 2060-AT54

109. EPA/OAR, Final Rule Stage, the Safer Affordable
Fuel-Efficient (SAFE) Vehicles Rule for Model
Years 2021-2026 Passenger Cars and Light Trucks,
2060-AU09

COMMODITY FUTURES TRADING
COMMISSION

110. CFTC, Final Rule Stage, Proposed Revisions to Prohibi-
tions and Restrictions on Proprietary Trading and Cer-
tain Interests in, and Relationships With, Hedge Funds
and Private Equity Funds (Volcker Rule), 3038-AE72

CONSUMER PRODUCT SAFETY
COMMISSION

111. CPSC, Final Rule Stage, Flammability Standard for
Upholstered Furniture, 3041-AB35

112. CPSC, Final Rule Stage, Regulatory Options for Table
Saws, 3041-AC31

FEDERAL ACQUISITION REGULATION

113. FAR, Proposed Rule Stage, Federal Acquisition Regu-
lation (FAR); FAR Case 2018-004; Increased Micro-
Purchase and Simplified Acquisition Thresholds,
9000-ANG5

GENERAL SERVICES ADMINISTRATION

114. GSA, Proposed Rule Stage, Federal Permitting Improve-
ment Steering Council (FPISC); FPISC Case 2019-001,
Adding a New Sector of Covered Projects Under FAST-
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41 by the Federal Permitting Improvement Steering
Council, 3090-AK13

NATIONAL INDIAN GAMING COMMISSION

115. NIGC, Proposed Rule Stage, Definitions, 3141-AA32

116. NIGC, Proposed Rule Stage, Management Contracts,
3141-AA58

117. NIGC, Proposed Rule Stage, Buy Indian Goods and
Services (BIGS), 3141-AA62

NUCLEAR REGULATORY COMMISSION

118. NRC, Proposed Rule Stage, Revision of Fee Sched-
ules: Fee Recovery for FY 2020 [NRC-2017-0228],
3150-AK10

SOCIAL SECURITY ADMINISTRATION

119. SSA, Proposed Rule Stage, Rules Regarding the Fre-
quency and Notice of Continuing Disability Reviews,
0960-A127

COMPLETED ACTIONS (44 actions, | | of
the deregulatory, |16 regulatory)

DEPARTMENT OF AGRICULTURE

120. USDA/FSA, Emergency Conservation Program,
0560-AH43

121. USDA/FSA, Crop Assistance Program, 0560-AI11

122. USDA/FSA, Dairy Margin Coverage (DMC) Program
and Dairy Indemnity Payment Program, 0560-AI37

123. USDA/FSA, Trade Mitigation Program, 0560-AI51

124. USDA/FSA, Agricultural Disaster Assistance Indemnity
Programs, 0560-AI52

125. USDA/RBS, Strategic Economic and Community
Development, 0570-AA94

126. USDA/NRCS, Environmental Quality Incentives Pro-
gram, 0578-AA45

127. USDA/ENS, Supplemental Nutrition Assistance Pro-

gram: Farm Bill of 2008 Retailer Sanctions, 0584-AD88

DEPARTMENT OF EDUCATION

128. ED/OPE, Institutional Accountability, 1840-AD26

129. ED/OPE, Program Integrity; Gainful Employment,
1840-AD31

130. ED/OPE, State Authorization and Related Issues,
1840-AD36

131. ED/OPE, Accreditation and Related Issues, 1840-AD37

DEPARTMENT OF HEALTH AND HUMAN

SERVICES

132. HHS/OIG, Removal of Safe Harbor Protection for Re-
bates to Plans or PBMs Involving Prescription Pharma-
ceuticals and Creation of New Safe Harbor Protection,

0936-AA08

133. HHS/CMS, Hospital and Critical Access Hospital

(CAH) Changes to Promote Innovation, Flexibility,
and Improvement in Patient Care (CMS-3295-F),

0938-AS21
134. HHS/CMS, Revisions to Requirements for Discharge

Planning for Hospitals, Critical Access Hospitals, and
Home Health Agencies (CMS-3317-F), 0938-AS59

135. HHS/CMS, Medicaid Disproportionate Share Hos-
pital (DSH) Allotment Reductions (CMS-2394-F),
0938-AS63

136. HHS/CMS, Program Integrity Enhancements to
the Provider Enrollment Process (CMS-6058-F),
0938-AS84

137. HHS/CMS, Regulatory Provisions to Promote Pro-
gram Efficiency, Transparency, and Burden Reduction
(CMS-3346-F), 0938-AT23

138. HHS/CMS, Medicaid Provider Payment Reassignment
(CMS-2413-F), 0938-AT61

139. HHS/CMS, FY 2020 Inpatient Rehabilitation Facil-
ity (IRF) Prospective Payment System Rate Update

and Quality Reporting Requirements (CMS-1710-F),
0938-AT67

140. HHS/CMS, FY 2020 Hospice Wage Index, Payment
Rate Update, and Quality Reporting Requirements
(CMS-1714-F), 0938-AT71

141. HHS/CMS, Hospital Inpatient Prospective Payment

Systems for Acute Care Hospitals; the Long-Term Care
Hospital Prospective Payment System; and FY 2020

Rates (CMS-1716-F), 0938-AT73

142. HHS/CMS, FY 2020 Skilled Nursing Facility (SNFs)
Prospective Payment System Rate Update and Quality

Reporting Requirements (CMS-1718-F), 0938-AT75
143. HHS/CMS, Health Reimbursement Arrangements

and Other Account-Based Group Health Plans
(CMS-9918-F), 0938-AT90

144. HHS/OCR, Protecting Statutory Conscience Rights in

Health Care; Delegations of Authority, 0945-AA10
145. HHS/ACE Apprehension, Processing, Care, and

Custody of Alien Minors and Unaccompanied Alien
Children, 0970-AC42
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DEPARTMENT OF HOMELAND SECURITY

146. DHS/USCIS, Inadmissibility on Public Charge
Grounds, 1615-AA22

147. DHS/USICE, Apprehension, Processing, Care and
Custody of Alien Minors and Unaccompanied Alien
Children, 1653-AA75

DEPARTMENT OF THE INTERIOR

148. DOI/BSEE, Revisions to the Blowout Preventer
Systems and Well Control Rule, 1014-AA39

149. DOI/FWS, Migratory Bird Hunting; 2019-2020 Migra-
tory Game Bird Hunting Regulations, 1018-BD10

DEPARTMENT OF LABOR

150. DOI/EBSA, Revision of the Form 5500 Series and

Implementing Related Regulations under the Employee

Retirement Income Security Act of 1974 (ERISA),

1210-AB63

DOL/EBSA, Health Reimbursement Arrangements

and Other Account-Based Group Health Plans,

1210-AB87

152. DOL/EBSA, Definition of an “Employer” Under Sec-
tion 3(5) of ERISA—Association Retirement Plans
and Other Multiple Employer Plans, 1210-AB88

153. DOL/WHD, Defining and Delimiting the Exemp-
tions for Executive, Administrative, Professional,
Outside Sales and Computer Employees, 1235-AA20

151.

DEPARTMENT OF TRANSPORTATION

154. DOT/NHTSA, 49 CFR Part 578, Civil Penalties,
2127-AL94

DEPARTMENT OF THE TREASURY

155. TREAS/IRS, Application of Various Provisions of Sec-
tion 2711 of the Public Health Service Act, the Afford-
able Care Act, and the Internal Revenue Code to Health
Reimbursement Arrangements, 1545-BO46

156. TREAS/IRS, Guidance Related to Section 951A (Global
Intangible Low-Taxed Income Regulations), 1545-BO54

157. TREAS/IRS, Foreign Tax Credit Guidance Under Tax
Cuts and Jobs Act (TCJA), 1545-BO62

158. TREAS/IRS, State and Local Tax (SALT) Credits and
Charitable Contributions, 1545-BO89

DEPARTMENT OF VETERANS AFFAIRS

159. VA, Veterans Community Care Program, 2900-AQ46
160. VA, Urgent Care, 2900-AQ47

ENVIRONMENTAL PROTECTION AGENCY

161. EPA/OW, Definition of “Waters of the United
States”—Recodification of Preexisting Rule,
2040-AF74

162. EPA/OAR, Repeal of the Clean Power Plan; Emission
Guidelines for Greenhouse Gas Emissions from Existing
Electric Utility Generating Units; Revisions to Emission
Guideline Implementing Regulations, 2060-AT67

NUCLEAR REGULATORY COMMISSION

163. NRC, Revision of Fee Schedules: Fee Recovery for FY
2019 [NRC-2017-0032], 3150-AJ99

LONG-TERM ACTIONS (29 actions, two of
them deregulatory, 12 regulatory

DEPARTMENT OF AGRICULTURE

164. USDA/FESIS, Revision of the Nutrition Facts Panels for
Meat and Poultry Products and Updating Certain Refer-
ence Amounts Customarily Consumed, 0583-AD56

DEPARTMENT OF ENERGY

165. DOE/EE, Energy Conservation Standards for Commercial
Packaged Boilers, 1904-ADO01

DOE/EE, Energy Conservation Standards for Portable
Air Conditioners, 1904-AD02

DOE/EE, Energy Conservation Standards for
Uninterruptible Power Supplies, 1904-ADG69

DOE/EE, Fossil Fuel-Generated Energy Consumption

Reduction for New Federal Buildings and Major
Renovations of Federal Buildings, 1904-AB96

DEPARTMENT OF HEALTH AND HUMAN
SERVICES

166.

167.

168.

169. HHS/CMS, Durable Medical Equipment Fee Schedule,
Adjustments to Resume the Transitional 50/50 Blended
Rates to Provide Relief in Non-Competitive Bidding
Areas (CMS-1687-F), 0938-AT21

170. HHS/CMS, Requirements for Long-Term Care Fa-

cilities: Regulatory Provisions to Promote Program

Efficiency, Transparency, and Burden Reduction

(CMS-3347-F), 0938-AT36

HHS/CMS, Proficiency Testing Regulations Related to

Analytes and Acceptable Performance (CMS-3355-F),

0938-AT55

HHS/CMS, Interoperability and Patient Access (CMS-

9115-F), 0938-AT79

171.

172.
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173. HHS/CMS, Specialty Care Models To Improve Qual-
ity of Care And Reduce Expenditures (CMS-5527-F),
0938-AT89

DEPARTMENT OF HOMELAND SECURITY
174. DHS/USCIS, Temporary Non-Agricultural Employ-
ment of H-2B Aliens in the United States, 1615-AC06
175. DHS/USCBP, Importer Security Filing and Additional
Carrier Requirements, 1651-AA70

DHS/USCBP, Air Cargo Advance Screening (ACAS),
1651-AB04

DHS/CISA, Ammonium Nitrate Security Program,
1670-AA00

176.

177.

DEPARTMENT OF LABOR

178. DOL/ETA, Temporary Non-Agricultural Employment
of H-2B Aliens in the United States, 1205-AB76

DOL/EBSA, Improved Fee Disclosure for Welfare Plans,
1210-AB37
180. DOL/OSHA, Infectious Diseases, 1218-AC46

181. DOL/OSHA, Process Safety Management and Preven-
tion of Major Chemical Accidents, 1218-AC82

179.

DEPARTMENT OF TRANSPORTATION

182. DOT/FMCSA, Heavy Vehicle Speed Limiters,
2126-AB63

183. DOT/NHTSA, Heavy Vehicle Speed Limiters,

2127-AK92

DOT/NHTSA, Federal Motor Vehicle Safety Standard

(EMVSS) 150--Vehicle to Vehicle (V2V) Communica-

tion, 2127-A155

DOT/FRA, High-Speed Intercity Passenger Rail

(HSIPR) Program; Buy America Program Requirements,

2130-AC23

184.

185.

DEPARTMENT OF THE TREASURY

186. TREAS/CDFIE Interim Rule for the CDFI Bond Guar-
antee Program, 1559-AA01

DEPARTMENT OF VETERANS AFFAIRS

187. VA, Reimbursement for Emergency Treatment,
2900-AQ08

ENVIRONMENTAL PROTECTION AGENCY

188. EPA/OAR, Revision of Emission Requirements for
Glider Vehicles, Glider Engines, and Glider Kits,
2060-AT79

189. EPA/OCSPP, Trichloroethylene (TCE); Rulemak-
ing Under TSCA Section 6(a); Vapor Degreasing,
2070-AK11

FEDERAL COMMUNICATIONS
COMMISSION

190. FCC, Expanding the Economic and Innovation Oppor-
tunities of Spectrum through Incentive Auctions (GN
Docket No. 12-268), 3060-A]82

191. FCC, Restoring Internet Freedom (WC Docket No. 17-
108); Protecting and Promoting the Open Internet (GN
Docket No. 14-28), 3060-AK21

NUCLEAR REGULATORY COMMISSION

192. NRC, Revision of Fee Schedules: Fee Recovery for FY 2021
[NRC-2018-0292], 3150-AK24
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Part . The Unconstitutionality Index, 1993-2019

Executive Executive
Year Final Rules Public Laws The Index Notices Orders Memos

1993 4,369 210 21

1994 4,867 255 19

1995 4713 88 54 23,105 40

1996 4,937 246 20 24,361 50

1997 4,584 153 30 26,035 38

1998 4,899 241 20 26,198 38

1999 4,684 170 28 25,505 35

2000 4313 410 | 25,470 39 13
2001 4,132 108 38 24,829 67 12
2002 4,167 269 15 25,743 32 10
2003 4,148 198 21 25,419 41 14
2004 4,101 299 14 25,309 46 21
2005 3,975 161 25 25,353 27 23
2006 3,718 321 12 25,031 25 18
2007 3,595 188 19 24,476 32 16
2008 3,830 285 13 25,279 29 15
2009 3,503 125 28 24,753 44 38
2010 3,573 217 16 26,173 41 42
2011 3,807 8l 47 26,161 33 19
2012 3,708 127 29 24,408 39 32
2013 3,659 72 51 24,261 24 32
2014 3,554 224 16 23,970 34 25
2015 3,410 114 30 24,393 29 31
2016 3,853 214 18 24,557 45 36
2017 3,281 97 34 22,137 63 38
2018 3,368 313 Il 22,025 35 30
2019 2,964 105 28 21,804 47 26

Sources: Final rules, notices, and executive orders compiled from database at National Archives and Records Administration, Office of the Federal Register, https://
www.federalregister.gov/articles/search#advanced; Public laws from Government Printing Office, Public and Private Laws, http://www.gpo.gov/fdsys/browse/collection.
action?collectionCode=PLAWV.
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