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U.S. Climate Chart E-mail Updates
(in reverse chronological order)

December 7, 2021, Update #153
FEATURED CASE

Ninth Circuit Rejected NEPA Challenge to Air Cargo Facility at San Bernardino Airport;
Dissent Said Project Disproportionately Impacts Communities of Color

The Ninth Circuit Court of Appeals denied two petitions seeking review of the Federal Aviation
Administration’s (FAA’s) environmental review for the construction and operation of an air
cargo facility at the San Bernardino International Airport in southern California. One petition
was filed by Center for Community Action and Environmental Justice, Sierra Club, Teamsters
Local 1932, and two individuals. The other petition was filed by the State of California. The
majority rejected the petitioners’ contentions that the FAA’s geographical boundaries for study
areas resulted in a failure to “appropriately capture the true environmental impacts of the project”
such as air quality and socioeconomic impacts. The majority also was not persuaded that the
analysis of cumulative impacts was deficient, that the FAA’s calculations of truck trips
associated with the project were erroneous, or that the FAA’s review under the National
Environmental Policy Act (NEPA) was required to “meaningfully address” issued raised in the
California Environmental Quality Act (CEQA) review, which California argued had found that
the project could result in significant impacts on air quality, greenhouse gas emissions, and
noise. With respect to greenhouse gases, the majority found that California had not refuted the
NEPA environmental assessment’s rationale for finding no significant impact, which noted that
the project’s greenhouse gas emissions would “comprise ... less than 1 percent” of U.S. and
global emissions. The majority said the rationale was not refuted by the CEQA analysis’s
“cursory assumption” that a significant impact would result because the South Coast Air Quality
Management District regional emissions thresholds would be exceeded, and that California had
not articulated what impact might result from emissions exceeding this threshold. In addition, the
Ninth Circuit rejected the petitioners’ assertion that the FAA failed to consider the project’s
ability to meet state and federal air standards, including California’s greenhouse gas emission
standards. The majority noted that the CEQA analysis had itself found no conflict with state
plans, policies, or regulations aimed at reducing greenhouse gas emissions. Judge Rawlinson
dissented, writing that the case “reeks of environmental racism,” and that the FAA’s
determination that the project would have no significant environmental impact “does not pass
muster under NEPA.” She wrote that “[o]ur children and grandchildren are looking to us to stem
this tide of pollution that is contributing to increasingly disastrous climate change” and that
“[t]his emissions-spewing facility that disproportionately impacts communities of color and was
not properly vetted is a good place to start.” Center for Community Action v. Federal Aviation
Administration, No. 20-70272 (9th Cir. Nov. 18, 2021)

DECISIONS AND SETTLEMENTS

D.C. Circuit Vacated Greenhouse Gas and Fuel Economy Standards for Truck Trailers
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In a challenge to 2016 greenhouse gas emissions and fuel efficiency standards for medium- and
heavy-duty engines and vehicles brought by the Truck Trailer Manufacturers Association, the
D.C. Circuit Court of Appeals held that neither the U.S. Environmental Protection Agency
(EPA) nor the National Highway Traffic Safety Administration (NHTSA) had authority to adopt
standards that apply to trailers. With respect to the greenhouse gas emissions standards, the court
concluded that trailers are not “motor vehicles” under Section 202 of the Clean Air Act because
trailers are not “self-propelled.” EPA therefore could not rely on Section 202(a)(1) to set
emission standards for trailers and require trailer manufacturers to comply with the standards.
With respect to the fuel efficiency standards, the court rejected NHTSA’s argument that the term
“vehicles” in the Energy Independence and Security Act of 2007 provision authorizing NHTSA
to set fuel economy standards for “commercial medium- and heavy-duty on-highway vehicles”
could reasonably be interpreted to include trailers. The majority determined that “[b]ecause a
trailer uses no fuel, it doesn’t have fuel economy” and that in the statutory context, “nothing is a
vehicle unless it has fuel economy.” Judge Millett dissented from the majority’s conclusion that
NHTSA lacked authority to issue fuel economy regulations that apply to commercial trailers. She
wrote that NHTSA “acted well within its delegated regulatory authority in establishing fuel
efficiency requirements for the trailer portion of tractor-trailers that regularly travel the Nation’s
highways.” Truck Trailer Manufacturers Association v. EPA, No. 16-1430 (D.C. Cir. Nov. 12,
2021)

Environmental Groups Dropped Appeal of Decision that Rejected Greenhouse
Gas/Climate Change Claims Regarding Utah Oil and Gas Leases

Environmental groups voluntarily dismissed their appeal of a December 2020 decision by a
federal district court in Utah that rejected, in part, the groups’ challenge to U.S. Bureau of Land
Management (BLM) decisions to issue 59 oil and gas leases in northeast Utah. The district court
found that BLM adequately considered greenhouse gas emissions and climate change impacts
but remanded for additional analysis of alternatives. The federal defendants previously withdrew
their appeal of the district court’s decision. Rocky Mountain Wild v. Bernhardt, No. 21-4020
(10th Cir. Nov. 22, 2021)

Second Circuit Dismissed Challenges to Canceled Pipeline

The Second Circuit Court of Appeals granted the Federal Energy Regulatory Commission’s
(FERC’s) motion to dismiss as moot petitions for review challenging the now-defunct
Constitution Pipeline, which would have carried natural gas between Pennsylvania and New
York. The developer canceled the project in 2020, and FERC’s authorization for the pipeline
lapsed in December 2020. The lawsuits that the Second Circuit found to be moot challenged
FERC’s certificate of public convenience and necessity for the project and also FERC’s later
determination that New York waived its water quality certification authority under Section 401
of the Clean Water Act. Catskill Mountainkeeper, Inc. v. Federal Energy Regulatory
Commission, Nos. 16-345 (2d Cir. Nov. 18, 2021)

Jordan Cove LNG Terminal Developers Notified FERC They Would Not Proceed with
Project
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On November 1, 2021, the D.C. Circuit Court of Appeals remanded the record to FERC for
consideration of whether to impose a stay of a pipeline certification authorization related to the
Jordan Cove liquefied natural gas export terminal in Oregon. The D.C. Circuit took this step after
the project’s developers represented during oral argument that they were “reassessing” the
project. On December 1, 2021, the developers notified FERC that they had decided not to move
forward with the project due to concern “regarding their ability to obtain the necessary state
permits.” They asked FERC to vacate its authorizations. Evans v. Federal Energy Regulatory
Commission, No. 20-1161 (D.C. Cir. Nov. 1, 2021)

Environmental Group Dropped Appeal of District Court Decision Upholding NEPA
Review for New Mexico Oil and Gas Leases

On November 2, 2021, the Tenth Circuit Court of Appeals granted WildEarth Guardians” motion
for voluntary dismissal of its appeal of a district court decision rejecting claims that BLM’s sale
of oil and gas leases in southeastern New Mexico did not comply with NEPA and other federal
statutes. The district court upheld, among other things, BLM’s analysis of cumulative climate
change impacts and also found that use of the Social Cost of Carbon was not required. In June,
the Tenth Circuit granted a motion by WildEarth Guardians and the federal defendants to abate
the case to facilitate mediation of a potential resolution of the dispute. WildEarth Guardians v.
Haaland, No. 20-2146 (10th Cir. Nov. 2, 2021)

Settlement Reached in Clean Air Act Citizen Suit Against Coal Mine Operators

Environmental groups and coal company defendants filed a joint motion to lodge a consent
decree that would resolve the groups’ citizen suit alleging that the companies violated the Clean
Air Act by operating the West Elk coal mine without a Title V operating permit. The consent
decree would require the defendants to flare emissions from the mine’s ventilation boreholes in
accordance with the Mine Safety and Health Administration Ventilation Plan for the mine until
the Colorado Department of Public Health and Environment issues a final Title VV permit. The
defendants would also have to pay $135,000 to the plaintiffs’ counsel for the costs of litigation.
The plaintiffs cited both volatile organic compound and methane emissions as concerns during
the litigation. WildEarth Guardians v. Mountain Coal Co., No. 1:20-cv-1342 (D. Colo. Nov. 23,
2021)

Court Ordered Federal Defendants to Provide White House and Environmental Group
Documents for Record in Challenge to Oil and Gas Leasing Pause

The federal district court for the Western District of Louisiana ordered federal defendants to
complete the administrative record in a lawsuit brought by states challenging the Biden
administration’s pause on new offshore and onshore oil and gas leasing. The court found that the
scope of actions challenged by the states included all canceled or postponed lease sales that
followed President Biden’s Executive Order 14008, including lease sales scheduled after the date
of the complaint. The court ordered the federal defendants to provide all documents and
materials directly or indirectly considered by agency decision-makers related to such lease sales,
including documents and materials from the White House. In addition, the court required the
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defendants to provide documents and materials related to environmental groups’ involvement,
including correspondence, text messages, phone calls, and other means of communication. The
court said review of such items was “important ... to determine whether there was improper
influence, whether there was collusion, and/or whether the postponement or cancellation of these
Lease Sales are pretextual.” The court concluded that ruling on the plaintiff states’ request for
extra-record discovery would be premature until the administrative record was completed. The
court gave the defendants 45 days to complete the record, and gave the states 30 days after the
filing of the record to supplement or amend their motion for extra-record discovery. Louisiana v.
Biden, No. 2:21-cv-00778 (W.D. La. Nov. 17, 2021)

Settlement Reached in Lawsuit Alleging Recycling Misrepresentations for Consumer
Products

On November 15, 2021, The Last Beach Cleanup announced that it had reached a settlement
with TerraCycle, Inc. and eight consumer product companies to resolve a lawsuit pending in the
federal district court for the Northern District of California alleging that the companies’
recycling claims were unlawful and deceptive. Last Beach Cleanup alleged, among other things,
that plastic pollution contributes to global climate change and that the defendants advertised and
marketed their products with an “unqualified representation” that their difficult-to-recycle plastic
products were recyclable with TerraCycle, which the complaint said “prides itself on working
with companies to offer free programs for consumers to recycle products that established
municipal recycling programs are not capable of recycling.” The complaint alleged that in
practice “strict participation limits” prevented most consumers from participating in the free
recycling programs, and also that it was “unclear” whether products accepted by the defendants
were actually recycled. In the settlement agreement, Terracycle agreed to maintain records
substantiating the validity of its recycling representations, including by developing and
maintaining policies to ensure tracking of materials for recycling and by developing voluntary
standards for third-party certifications and substantiations. TerraCycle also agreed not to license
or permit its name to be used on labels or advertising of products without compliance with the
substantiation requirements. In addition, TerraCycle may only license or permit its name to be
used for products that are part of an “Unlimited” waste program for which no budget restrictions
prevent TerraCycle from accepting all products. For products that are not part of an “Unlimited”
program, TerraCycle must disclose the limits on the label or advertising. Last Beach Cleanup v.
Terracycle, Inc., No. 4:21-cv-06086 (N.D. Cal. Nov. 10, 2021)

Wisconsin Federal Court Barred Work on Transmission Line

The federal district court for the Western District of Wisconsin issued a “narrowly tailored”
preliminary injunction in a lawsuit challenging a 101-mile transmission line extending from lowa
to Wisconsin. The plaintiffs allege, among other things, that the Rural Utilities Service did not
adequately consider greenhouse gas emissions and climate impacts in its environmental impact
statement (EIS). The court found that the plaintiffs established at least some likelihood of
success on the merits of their arguments that the Utility Regional General Permit (URGP)—the
only contested permit under which construction could currently proceed—was invalid, that the
EIS defined the project’s purpose and need too narrowly and therefore excluded alternatives such
as solar energy and battery storage that would reduce the need for increased transfer capability,
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and that the consideration of cumulative impacts was inadequate. The court also found that the
plaintiffs established “real and irreparable impacts,” that there would not be an adequate legal
remedy to rectify those harms, and that the balance of equities favored an injunction. The court
enjoined activities requiring permission under the URGP. The intervenor-defendants appealed
the court’s decision. National Wildlife Refuge Association v. Rural Utilities Service, No. 3:21-cv-
00096 (W.D. Wis. Nov. 1, 2021)

Fish and Wildlife Service Agreed to Prepare Recovery Plan for Canada Lynx

The federal district court for the District of Montana dismissed a case challenging the U.S. Fish
and Wildlife Service’s (FWS’s) decision to forgo recovery planning for the Canada lynx in the
contiguous United States after the plaintiffs and the federal defendants agreed to a settlement
pursuant to which the FWS will prepare a draft recovery plan by December 2023 and will
finalize a final recovery plan within a year after publishing the draft plan. In their suit, the
plaintiffs alleged that the December 2017 decision to forgo recovery planning based on the
FWS’s determination that the lynx in the contiguous United States were “recovered” and no
longer threatened arbitrary and capricious and not in accordance with law. They asserted that
deeming a species to be “recovered” was not a valid reason to forgo recovery planning and also
that the recovery finding was “premature” and conflicted with best available science, which the
plaintiffs said revealed threats to lynx, including increasing threats from climate change. The
plaintiffs also alleged that the FWS failed to evaluate whether the lynx were recovered and no
longer threatened in a “significant portion” of the species’ range in the contiguous U.S. and that
the FWS failed to properly identify and evaluate threats to the lynx within the “foreseeable
future,” which the FWS identified as 2050 but which the plaintiffs alleged extends to at least
2100. Friends of the Wild Swan v. Haaland, No. 9:20-cv-00173 (D. Mont. Nov. 1, 2021)

Transportation Company Settled Clean Air Act Citizen Suit, Agreed to Spend $1.8 Million
to Transition to Electric Vehicles

The federal district court for the District of Connecticut entered a consent decree resolving a
Clean Air Act citizen suit brought by Conservation Law Foundation against a transportation
company that owned, managed, and operated a fleet of over 1,000 vehicles, including school
buses, motor coaches, trolleys, shuttles, vans, and cars. The suit alleged that the company's
vehicles idled unlawfully for extended periods of time, in violation of the Clean Air Act and the
Connecticut State Implementation Plan. The consent decree’s anti-idling requirements include
requiring the company to review and update its anti-idling policy, to provide training to drivers,
and to install automatic shut-off technology. The company must also spend $1.8 million over
five years to advance its transition to zero emissions vehicles, including by purchasing at least
five zero emissions buses. Conservation Law Foundation v. DATTCO, Inc., No. 3:20-cv-00234
(D. Conn. Oct. 14, 2021)

Washington Appellate Court Said Attorney General Documents Were Exempt from
Disclosure

The Washington Court of Appeals affirmed the dismissal of Energy Policy Advocates’ complaint
that sought to compel the Washington Office of the Attorney General to disclose certain
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correspondence of attorneys in the office that included the names or email addresses of “two
‘climate’ activists who have campaigned for attorneys general to pursue opponents of their
preferred policies, and to assist a private tort litigation campaign.” The appellate court agreed
with the trial court that the redacted documents at issue were work product and therefore exempt
from disclosure and that the Attorney General’s Office had not waived work product protection
for the redacted materials. Energy Policy Advocates v. Office of the Attorney General, No.
55187-0-11 (Wash. Ct. App. Nov. 30, 2021)

New York Appellate Court Upheld Approval for Onshore Wind Energy Facility

The New York Appellate Division upheld a certificate of environmental compatibility and public
need issued by the New York State Board on Electric Generation Siting and the Environment for
a wind-powered electric generating facilities in several Western New York counties. The court
rejected contentions that the Board did not give sufficient weight to community character, “failed
to balance the severe adverse impact on that character against the project’s modest and
theoretical benefits.” The court also rejected the contention that the Board’s conclusion that the
project would have beneficial climate effects was based on speculation. In addition, the court
ruled that the petitioners challenging the wind energy facility lacked standing to bring claims
based on the First Amendment rights of Amish residents and rejected claims related to various
local laws. Coalition of Concerned Citizens v. New York State Board on Electrical Generation
Siting & the Environment, No. OP 20-01405 (N.Y. App. Div. Nov. 12, 2021)

NEW CASES, MOTION, AND OTHER DOCUMENTS

In Climate Cases Against Fossil Fuel Companies, Briefing Completed on Remand Order
Appeals in Connecticut and Honolulu/Maui Cases

e On November 15, 2021, briefing was completed in ExxonMobil’s (Exxon’s) appeal of
the remand order in the State of Connecticut’s case alleging that Exxon engaged in
deceptive and unfair business practices in violation of the Connecticut Unfair Trade
Practices Act by misleading and deceiving consumers “about the negative effects of its
business practices on the climate.” Amicus briefs were filed in support of Connecticut by
13 other states and the District of Columbia, New York City, and Natural Resources
Defense Council. Connecticut v. Exxon Mobil Corp., No. 21-1446 (2d Cir. Nov. 15,
2021)

e Briefing on the fossil fuel companies’ appeals of the remand orders in Honolulu’s and
Maui County’s cases was completed on November 8. The Ninth Circuit announced that
oral argument would be held on February 18, 2022 if the court decides to hear oral
arguments. The companies also filed a motion for the Ninth Circuit to take judicial notice
of two state court transcripts, which they said included statements by plaintiffs’ counsel
that the theory of liability in the plaintiffs’ lawsuits encompassed increased combustion
of fossil fuel products. The defendants said these statements had “a clear and ‘direct’
connection” to the jurisdictional questions at issue in these cases because the plaintiffs
argued that the “allegedly exclusive focus on misrepresentation” as the basis for their
theory of liability prevented federal-officer removal or removal based on the Outer
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Continental Shelf Lands Act. The plaintiffs responded that the Ninth Circuit could take
judicial notice of the existence of the transcripts but could not “take the additional step of
drawing inferences against Appellees as to disputed issues based on the transcripts’
contents.” The plaintiffs stated that they had never “conceded” that their claims arose
from defendants’ products and not from their alleged misrepresentations. City & County
of Honolulu v. Sunoco LP, No. 21-15313 (9th Cir.)

Other November developments in the climate cases against fossil fuel companies included the
following:

On November 15, 2021, fossil fuel company defendants-appellants filed their opening
brief in their appeal of the remand order in the climate change lawsuit brought by the City
of Hoboken, New Jersey. The defendants argued that Hoboken’s claims were based on
interstate and international emissions and therefore arise under common law, that
removal was also proper because Hoboken’s claims necessarily raised disputed and
substantial federal issues, and that the district court had jurisdiction under the Outer
Continental Shelf Lands Act or the federal-officer removal statute. Four amicus briefs
were filed in support of the defendants by the U.S. Chamber of Commerce, 16 states led
by Indiana, trade groups led by the National Association of Manufacturers, and two
former chairmen of the Joint Chiefs of Staff, who argued that “important national and
international policy issues” such as climate change should be addressed in federal courts.
City of Hoboken v. Exxon Mobil Corp., No. 21-2728 (3d Cir. Nov. 15, 2021)

On November 12, 2021, Vermont filed its opposition to fossil fuel companies’ motion to
stay proceedings in the federal district court for the District of Vermont in the State’s
consumer protection lawsuit alleging climate change-related deception. The companies
had argued that the Second Circuit’s review of the remand order in Connecticut v. Exxon
Mobil Corp. would *“control, or at least inform,” the result in Vermont’s case. Vermont
argued that the companies drew “a false equivalence” between Connecticut’s and
Vermont’s claims because Vermont was not seeking monetary relief for climate change
damages. In November, Vermont also filed its motion to remand to state court, with a
memorandum of law to follow on or before December 17, 2021. Vermont v. Exxon Mobil
Corp., No. 2:21-cv-00260 (D. Vt. Nov. 12, 2021)

On November 12, 2021, the federal district court for the Southern District of New York
stayed New York City’s consumer protection law climate change case against oil and gas
companies and the American Petroleum Institute pending the Second Circuit’s decision
in Connecticut v. Exxon Mobil Corp. The district court noted that the Second Circuit had
stayed the remand order in Connecticut’s suit, which the court characterized as “a case
similar to this action.” City of New York v. Exxon Mobil Corp., No. 1:21-cv-04807
(S.D.N.Y. Nov. 12, 2021)

D.C. Circuit Returned Challenge to Aircraft Greenhouse Gas Standards to Active Docket

The D.C. Circuit Court of Appeals returned cases challenging EPA’s aircraft greenhouse gas
standards to its active docket on December 2, 2021 after EPA decided not to commence a
reconsideration proceeding or new rulemaking. The standards are challenged by 12 states and the
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District of Columbia and by three environmental groups. The court also granted motions for
leave to intervene filed by The Boeing Company and Aerospace Industries Association of
America, Inc. and granted a motion by Airlines for America to file an amicus brief in support of
EPA. The parties must submit a proposed briefing format by December 23. California v. EPA,
No. 21-1018 (D.C. Cir. Nov. 15, 2021)

Juliana Plaintiffs Said Supreme Court Water Rights Decision Supported Their Request to
Amend Complaint

In Juliana v. United States, the plaintiffs filed a notice of supplemental authority in which they
argued that the Supreme Court’s November opinion in Mississippi v. Tennessee—which
concerned rights to groundwater underlying eight states—supported “the broad principle that
even after a case is dismissed for failing to plead a viable remedy, a motion to amend could be
brought to cure the pleading deficiency.” The plaintiffs contended that the opinion therefore
supported their motion for leave to file an amended complaint to address the Ninth Circuit’s
determination that they did not have standing. Juliana v. United States, No. 6:15-cv-01517 (D.
Or. Nov. 29, 2021)

Company Constructing Hydroelectric Facility in Chile Cited Climate Change as Factor in
Bankruptcy Filing

On November 17, 2021, a company constructing a large run-of-river hydroelectric project in the
Andes Mountains in Chile filed a voluntary petition for relief under Chapter 11 of the U.S.
Bankruptcy Code in bankruptcy court in Delaware. The Board President and Chief Restructuring
Office explained in a supporting declaration that “significant shifts both on the supply and
demand side” had “rendered [the companies’] existing capital structure unsustainable.” On the
demand side, he cited low electricity prices due to increased generation capacity. On the supply
side, he said that “climate change has significantly impacted the hydrology of the Maipo Valley,
where the Project is being constructed, and lower precipitation levels reduce in turn the amount
of power that the Project can produce.” In re Alto Maipo Delaware LLC, No. 21-11507 (Bankr.
D. Del. Nov. 17, 2021)

Suit Filed in New Mexico Federal Court Sought to Require Consideration of Global
Warming in Interstate River Adjudications

New Mexico residents and an association of acequias, which are also known as “community
ditches,” filed a lawsuit in federal court in New Mexico against federal, Navajo Nation, and state
defendants seeking declarations regarding the application of federal law to certain reclamation
and irrigation projects. The plaintiffs alleged that certain state court rulings had “overthrow[n]
the first principles of federal water law, so they must be corrected by the federal courts.”
Included in the relief sought by the plaintiffs were declarations that the Navajo Dam and Navajo
Indian Irrigation Project (N1IP) are Bureau of Reclamation projects subject to the Reclamation
Act of 1902, and to Section 8 of the Reclamation Act—which enacts a federal policy of water
conservation—in particular. The plaintiffs also sought declarations that the Navajo Dam and
NIIP are subject to the “practicably irrigable acreage standard”—uwhich is the application of the
beneficial use requirement to irrigation projects—and that when adjudicating claims to an
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interstate river, courts must consider factors that include global warming. The plaintiffs alleged
that a state court judge previously “refused to consider the dire and growing shortages of water in
the Colorado River system caused by global warming and prolonged drought.” Clark v. Haaland,
No. 1:21-cv-01091 (D.N.M., filed Nov. 12, 2021)

Lawsuits Challenging Rio Grande National Forest Plan Cited Climate Change Threats to
Protected Species

Two lawsuits filed in the federal district court for the District of Colorado challenge the U.S.
Forest Service’s authorization of the Rio Grande National Forest Land Management Plan
(Revised Forest Plan) and associated actions. A lawsuit brought by Defenders of Wildlife
(Defenders) focused on impacts on the Canada lynx, for which the Rio Grande National Forest
“provides some of [Colorado’s] most important habitat.” Defenders alleged that the Revised
Forest Plan rolled back protections for lynx habitat and that the Forest Service had failed to
comply with NEPA, the Endangered Species Act, and the Administrative Procedure Act.
Defenders characterized the lynx in the forest as “in dire straits,” citing climate change as one of
the threats, and said protecting lynx in the forest was “essential to arresting” the “alarming trend”
toward extirpation in Colorado. In the second lawsuit, brought by four conservation groups, the
complaint asserted claims under the National Forest Management Act, NEPA, and the
Administrative Procedure Act. The plaintiffs alleged, among other things, that the Forest Service
failed to disclose the Revised Forest Plans effects on the endangered Uncompahgre fritillary
butterfly and the threatened Canada lynx, both of which face threats from climate change.
Defenders of Wildlife v. U.S. Forest Service, No. 1:21-cv-2992 (D. Colo., filed Nov. 8, 2021);
San Luis Valley Ecosystem Council v. Dallas, No. 1:21-cv-2994 (D. Colo., filed Nov. 8, 2021)

Conservation Law Foundation and ExxonM Briefed District Court on Relevance of New
Developments in Climate Adaptation Case

In Conservation Law Foundation’s (CLF’s) citizen suit alleging that Exxon defendants violated
the Clean Water Act and the Resource Conservation and Recovery Act (RCRA) by failing to
account for climate change impacts at a petroleum terminal in Massachusetts, the parties filed
responses to questions posed by the federal district court for the District of Massachusetts about
various developments that occurred while CLF’s successful appeal of the district court’s stay
order was pending. Exxon argued that recent Supreme Court decisions demonstrated that CLF
lacked standing for its Stormwater Pollution Prevention Plan (SWPPP) and RCRA claims
because alleged risk from flooding was too speculative. Exxon also contended that its revision of
the SWPPP for the terminal rendered the SWPPP claims moot and that the SWPPP claims failed
on the merits because in issuing the 2021 Multi-Sector General Permit (MSGP) EPA had
rejected CLF’s contention that the 2015 MSGP required consideration of flood risks due to
heavy precipitation and flooding. CLF argued that while the 2021 MSGP might be “some
evidence” to interpret the terminal’s permit, the final 2021 MSGP in fact supported CLF’s
interpretation of the terminal’s permit. CLF also argued that changes to the SWPPP were not
material to CLF’s claims and that Exxon’s arguments regarding standing were “simply the latest
in their continued effort to relitigate issues that the Court has already decided.” The parties also
weighed in on the need for extrinsic evidence and their plans for discovery. In September, Exxon
informed the court that EPA had advised that it no longer expected to issue a draft permit in
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September or October. Exxon also said it had begun to market the terminal for sale.
Conservation Law Foundation v. Exxon Mobil Corp., No. 1:16-cv-11950 (D. Mass.)

Lawsuit Filed to Compel Federal Government to Proceed with Oil and Gas Development
on Alaska Coastal Plain

Alaska Industrial Development and Export Authority (AIDEA)—which was the successful
bidder for the majority of leases sold in the January 2021 oil and gas lease sale on the Coastal
Plain of Alaska—filed a lawsuit in federal court in Alaska seeking to compel the Biden
administration to “carry out its congressionally prescribed duties to facilitate development of the
Coastal Plain’s oil and gas resources.” AIDEA asserted that President Biden’s Executive Order
13990, “Protecting Public Health and the Environment and Restoring Science To Tackle the
Climate Crisis,” which ordered a moratorium on implementation of the Coastal Plain Qil and
Gas Leasing Program, was ultra vires and that the U.S. Department of the Interior’s issuance and
implementation of the moratorium violated the Administrative Procedure Act, Alaska National
Interests Land Conservation Act, and Tax Cuts and Jobs Act of 2017, which directed the
Secretary of the Interior to conduct lease sales. Alaska Industrial Development & Export
Authority v. Biden, No. 3:21-cv-00245 (D. Alaska, filed Nov. 4, 2021)

Center for Biological Diversity Sought Listing Determinations on Fish Threatened by
Climate Change

Center for Biological Diversity (CBD) sued the U.S Fish and Wildlife Service in the federal
district court for the Central District of California for failing to determine whether the Santa Ana
speckled dace and the Long Valley speckled dace warranted protection under the Endangered
Species Act (ESA). CBD asserted that the failure to make these determinations violated
nondiscretionary deadlines in the ESA. The complaint described the two species as “tiny fish”
endemic to certain habitats in California that are at risk of extinction due to multiple significant
threats, including climate change. Center for Biological Diversity v. U.S. Fish & Wildlife
Service, No. 2:21-cv-08660 (C.D. Cal., filed Nov. 3, 2021)

Conservation Groups Challenged Project in Boise National Forest that Allegedly Would
Affect Bull Trout Critical Habitat

On November 1, 2021, four conservation groups filed a NEPA lawsuit in federal court in Idaho
challenging the U.S. Forest Service’s approval of the Sage Hen Integrated Restoration Project in
the Boise National Forest. The complaint alleged that the project may include up to 19,900 acres
of commercial timber harvest, up to 83.1 miles of temporary roads, prescribed fire treatments on
between 35,000 and 45,000 acres, and hazardous fuels reduction and non-commercial thinking
on 11, 200 acres. The allegations included that the project area contains critical habitat for bull
trout, which are listed as threatened under the Endangered Species Act, and that the Forest
Service failed to examine climate change impacts to bull trout critical habitat and bull trout
populations. On November 15, the plaintiffs filed an amended complaint that added claims under
the Endangered Species Act. Wildlands Defense v. Brummett, No. 1:21-cv-425 (D. ldaho, filed
Nov. 1, 2021)
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Energy Policy Advocates Asked Court to Compel Response to FOIA Request for John
Kerry-Related Records

Energy Policy Advocates filed a Freedom of Information Act (FOIA) lawsuit against the U.S.
Department of State seeking records related to “the required ethics clearance and recusal process
for Special Presidential Envoy for Climate Change John Kerry.” Energy Policy Advocates
alleged that “recent reports suggest that Mr. Kerry maintains certain investments which could
compromise his ability to deal in a straightforward and non-conflicted manner with one of his
primary targets for diplomacy, the Peoples Republic of China.” Energy Policy Advocates v. U.S.
Department of State, No. 1:21-cv-02878 (D.D.C., filed Nov. 1, 2021)

Exxon Argued that Trial Court Decision Denying Motion to Dismiss Massachusetts’ Case
Jeopardized First Amendment Protections

Exxon Mobil Corporation filed a brief in its appeal of a Massachusetts state trial court’s denial of
Exxon’s special motion to dismiss the Commonwealth of Massachusetts’ action alleging that
Exxon systematically and intentionally misled investors and consumers about climate change.
Exxon filed the special motion to dismiss under the Massachusetts anti-SLAPP (Strategic
Litigation Against Public Participation) statute. In its appeal, Exxon argued that by denying its
motion despite recognizing that some statements challenged by the Commonwealth constituted
petitioning activity, the court’s decision “jeopardizes foundational First-Amendment
protections.” Exxon argued that its statements were “made to influence policymakers and the
public on energy policy” and therefore fell within the definition of petitioning. In addition,
Exxon argued that the trial court improperly focused on Exxon’s “motive for speaking rather
than on the basis of the Commonwealth’s claims.” Exxon also contended that the trial court erred
by holding that the anti-SLAPP law protects only statements, and not omissions—Exxon
asserted the “omissions” in this case related to Exxon’s “refusal to adopt the Commonwealth’s
preferred viewpoints on climate change” and that the Commonwealth could not use this case to
compel Exxon “to publicly advocate for the Commonwealth’s views on the exigency of climate
change or the merits of energy policy [Exxon] does not support.” Exxon further argued that the
trial court should have at least dismissed the Commonwealth’s claims to the extent the claims
related to statements the court recognized as petitioning activity. Exxon Mobil Corp. v.
Commonwealth, No. 2021-P-0860 (Mass. App. Ct. Nov. 8, 2021)

Company Constructing Transmission Line for Canadian Hydropower Challenged Maine
Law

The owner of the New England Clean Energy Connection transmission line corridor (NECEC)
and its parent company filed a lawsuit in state court in Maine challenging a state law passed via
direct initiative in early November 2021 that would retroactively ban completion and operation
of the NECEC. The plaintiffs asserted that the law deprives the owner of its vested rights under
federal and state permits, violates the Maine Constitution’s provision regarding separation of
powers, and violates the prohibitions in the Maine and U.S. Constitutions on impairment of
contracts. The plaintiffs alleged that the project, which would bring 1,200 megawatts of
hydropower from Québec into Maine and the New England electric grid, would reduce
greenhouse gas emissions “by the equivalent of removing 700,000 cars from the road each year
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the Project is in service.” The plaintiffs also filed a motion for a preliminary injunction. NECEC
Transmission LLC v. Bureau of Parks & Lands, Maine Department of Agriculture, Conservation
and Forestry, No. BCD-CIV-2021-58 (Me. Super. Ct., filed Nov. 3, 2021)

Law Firm Argued that University of Minnesota Violated Data Practices Act by Failing to
Respond to Requests

A law firm filed a summary judgment motion in its lawsuit under the Minnesota Government
Data Practices Act (DPA) against the University of Minnesota, from which the law firm said it
requested “government data on topics of great public interests—namely, the environmental
impact of fossil fuel consumption and the University’s involvement in promoting climate-related
litigation”—in August 2020. The law firm argued that because the University had failed to
produce responsive data and had refused to commit to a production schedule, it had failed to
comply with the DPA’s requirement that data be produced in an “appropriate and prompt
manner” or within a “reasonable time.” The law firm alleged that Attorney General Keith Ellison
drew on memoranda by University faculty that compiled and developed the legal theories
underlying the State of Minnesota’s climate change lawsuit against fossil fuel entities, and that
the firm’s DPA requests were “aimed at learning more about two related topics: (i) the
University’s contributions to the public debate over climate change, and (ii) its involvement in
developing General Ellison’s legal theories.” Stinson LLP v. University of Minnesota, No. 27-
CV-21-6320 (Minn. Dist. Ct. Oct. 26, 2021)

Environmental Groups Alleged Inadequate Climate Change Analysis in Minneapolis
Review of Riverfront Redevelopment Project

Two environmental groups filed a lawsuit in Minnesota district court challenging the City of
Minneapolis’s approval of an Alternative Urban Areawide Review (AUAR) for redevelopment
of the Upper Harbor Terminal on the west bank of the Mississippi River. (An AUAR is “an
accepted alternative form of environmental review for certain kinds of projects.”) The plaintiffs
asserted that the City failed to comply with the Minnesota Environmental Policy Act. They
sought an order enjoining the City from taking further action related to the project until the
AUAR process was complete and an AUAR analysis was deemed adequate. The complaint’s
allegations included that the final AUAR was inadequate because it failed to discuss the
proposed project’s contributions to climate change, mitigation of climate change, or the impacts
of climate change on the proposed project. Community Members for Environmental Justice v.
City of Minneapolis, No. 27-CV-21-13100 (Minn. Dist. Ct., filed Oct. 28, 2021)

November 4, 2021, Update #152
FEATURED CASE

Supreme Court Agreed to Hear Case Concerning EPA Authority to Regulate Carbon
Emissions at Existing Power Plants

On October 29, 2021, the U.S. Supreme Court granted four petitions for writs of certiorari
seeking review of the D.C. Circuit’s January 2021 decision vacating the U.S. Environmental
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Protection Agency’s (EPA’s) repeal and replacement of the Obama administration’s Clean
Power Plan regulations for controlling carbon emissions from existing power plants. One petition
was filed by West Virginia and 18 other states. Two coal companies each filed a petition, and
North Dakota filed a separate petition. The questions presented in the four petitions and accepted
for review by the Supreme Court are as follows:

e In42 U.S.C. § 7411(d), an ancillary provision of the Clean Air Act, did Congress
constitutionally authorize the Environmental Protection Agency to issue significant
rules—including those capable of reshaping the nation's electricity grids and unilaterally
decarbonizing virtually any sector of the economy—without any limits on what the
agency can require so long as it considers cost, nonair impacts, and energy requirements?
West Virginia v. EPA, No. 20-1530 (U.S.)

e Whether 42 U.S.C. § 7411(d), which authorizes the EPA to impose standards "for any
existing source" based on limits "achievable through the application of the best system of
emission reduction” that has been "adequately demonstrated," grants the EPA authority
not only to impose standards based on technology and methods that can be applied at and
achieved by that existing source, but also allows the agency to develop industry-wide
systems like cap-and-trade regimes. North American Coal Corporation v. EPA, No. 20-
1531 (U.S.)

e Whether 42 U.S.C. § 7411(d) clearly authorizes EPA to decide such matters of vast
economic and political significance as whether and how to restructure the nation's energy
system. (The Court did not grant certiorari on a second question presented in this
petition.) Westmoreland Mining Holdings LLC v. EPA, No. 20-1778 (U.S.)

e Can EPA promulgate regulations for existing stationary sources that require States to
apply binding nationwide "performance standards" at a generation-sector-wide level,
instead of at the individual source level, and can those regulations deprive States of all
implementation and decision making power in creating their Section 111(d) plans? North
Dakota v. EPA, No. 20-1780 (U.S.)

DECISIONS AND SETTLEMENTS
Tenth Circuit Rejected NEPA Climate Change Challenges to Timber Project

The Tenth Circuit Court of Appeals rejected National Environmental Policy Act (NEPA) claims
against the U.S. Forest Service’s approval of a timber project in the White River National Forest.
The Tenth Circuit found that dismissal of claims that the Forest Service failed to adequately
consider the project’s climate change impacts was warranted because the petitioners failed to cite
the administrative record—they instead relied on extra-record materials including advocacy
group websites and Wikipedia articles about wildfires. The Tenth Circuit also rejected claims
that an environmental impact statement was required either because the failure to consider
potential climate impacts was controversial (or the project itself was controversial) or because
the project left “considerable uncertainty” about the project’s impacts, including effects on
climate change. Swomley v. Schroyer, No. 20-1335 (10th Cir. Oct. 15, 2021)

Chief Justice Declined to Stay D.C. Circuit Mandate Vacating Pipeline Approval
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Chief Justice John Roberts denied pipeline companies’ application seeking to stay issuance of
the D.C. Circuit’s mandate in a case in which the D.C. Circuit vacated the Federal Energy
Regulatory Commission’s (FERC’s) authorization of a natural gas pipeline in the St. Louis area.
The D.C. Circuit found that FERC acted arbitrarily and capriciously by failing to address
evidence of self-dealing by the applicant. The court also faulted FERC for engaging in only a
“cursory balancing” of public benefits and adverse impacts. Spire Missouri Inc. v. Environmental

Defense Fund, No. 21A56 (U.S. Oct. 15, 2021)

D.C. Circuit Denied Rehearing of Decision Requiring Additional Climate Change Analysis
for LNG Terminals

The D.C. Circuit Court of Appeals denied a company’s petition for panel rehearing of the court’s
August 2021 decision that found that FERC failed to adequately analyze the climate change and
environmental justice impacts of two liquefied natural gas (LNG) export terminals on the
Brownsville Shipping Channel in Texas and two pipelines that would carry LNG to one of the
terminals. The decision required FERC to consider whether a NEPA regulation required FERC
to apply the social cost of carbon or another framework to evaluate the impacts of the pipeline’s
greenhouse gas emissions. Vecinos para el Bienestar de la Comunidad Costera v. Federal
Energy Regulatory Commission, No. 20-1045 (D.C. Cir. Oct. 15, 2021)

Plaintiffs Voluntarily Dismissed Challenge to Groundwater Pumping Program

On October 28, 2021, the Ninth Circuit granted plaintiffs’ motion to voluntarily dismiss their
appeal of the denial of a preliminary injunction in their lawsuit challenging a program to
incentivize groundwater pumping as an alternative to pumping water from the Sacramento River.
The plaintiffs’ allegations included that the federal defendants failed to take a hard look at the
program’s greenhouse gas emissions. Four days later, the plaintiffs filed a notice of voluntary
dismissal in the federal district court for the Northern District of California. In September, the
plaintiffs had asked the Ninth Circuit to enjoin the program pending appeal. The federal
respondents opposed this request, noting that the program would end at the end of October and
that there was no likelihood of immediate, irreparable harm, including because it was estimated
that only one-third of the approved amount of groundwater might be used before the program
ended. AquAlliance v. U.S. Bureau of Reclamation, No. 21-16539 (9th Cir. Oct. 28, 2021), No.
2:21-cv-01533 (E.D. Cal. Nov. 1, 2021)

Federal Court Said Complaint Did Not State Marine Mammals Protection Act Claim

The federal district court for the Northern District of California granted a motion to dismiss two
conservation groups’ lawsuit asserting that the U.S. Fish and Wildlife Service (FWS) failed to
revise Stock Assessment Reports for nine stocks of sea otters, polar bears, walruses, and
manatees protected under the Marine Mammals Protection Act (MMPA). The court found that
the plaintiffs had representational standing to bring their claims based on their alleged lack of
information, lack of opportunity to comment, and potential downstream effects of the
defendants’ failures to revise the Stock Assessment Reports. The court further found, however,
that the plaintiffs had not sufficiently alleged a violation of the FWS’s MMPA duties. Although
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the MMPA requires annual or triennial reviews of stock assessments, the court said the plaintiffs
had not adequately alleged that the FWS did not conduct them. To the extent claims were based
on allegations that the defendants should have revised the Stock Assessment Reports due to
alleged changes such as climate change-induced impacts on mammals’ habitats, the court said
the plaintiffs’ allegations were not adequate to establish that revisions were required. The court
gave the plaintiffs until November 5, 2021 to file an amended complaint addressing the
deficiencies identified in its decision. Center for Biological Diversity v. Haaland, No. 3:21-cv-
01182 (N.D. Cal. Oct. 20, 2021)

Colorado Federal Court Found Issues of Fact as to Whether Coal Mine’s Emissions
Counted Towards Permitting Threshold; Parties Announced Potential Settlement

On September 30, 2021, the federal district court for the District of Colorado found that four
environmental groups had standing in their Clean Air Act citizen suit against the operators of a
coal mine for operating without a Title V operating permit, but the court denied the groups’
motion for summary judgment on the Title V claim. The court found that the plaintiffs had not
established the absence of an issue of material fact as to whether the mine’s emissions were
“fugitive” emissions that did not count towards the permitting threshold. In their motion for
summary judgment on the issue of standing, the plaintiffs argued that the relief they sought
would redress their injuries, including because the permits would likely require reduction of
emissions of both volatile organic compounds and methane, which are emitted from the mine’s
ventilation air system. On October 25, the parties filed a notice of their agreement in principle to
settle the case. The court granted a motion to stay all deadlines in the litigation pending approval
of the settlement and directed the parties to file the motion for approval or a report on the status
of negotiations by November 19. WildEarth Guardians v. Mountain Coal Co., No. 20-cv-01342
(D. Colo. Sept. 30, 2021)

Federal Court Set Schedule for Determinations on Endangered Species Act Listing of Four
Freshwater Species

The federal district court for the District of Court accepted federal defendants’ proposed
schedule for fulfilling their statutory obligation under the Endangered Species Act to issue 12-
month findings on whether listing of four freshwater aquatic species was warranted. The
complaint alleged that the plaintiff submitted petition to list the species in 2013, 2014, and 2016;
two of the four species—the Rio Grande chub and the Rio Grande sucker—were alleged to face
threats from climate change. The plaintiff asked the court to require that the 12-month findings
be completed within the nine months of the close of summary judgment briefing, but the court
instead granted the defendants’ request that they be given until September 30, 2023 to complete
12-month findings for the sicklefin chub and sturgeon chub, and until June 14, 2024 for the Rio
Grande chub and the Rio Grande sucker. WildEarth Guardians v. Haaland, No. 20-cv-1035
(D.D.C. Sept. 30, 2021)

Federal Court Dismissed Energy Executive’s Defamation Claims Against Writers Who
Said He Was “Killing the Planet”
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The federal district court for the Southern District of New York dismissed defamation and false
light invasion of privacy claims brought by an individual who had been chief executive officer
(CEO) of a coal company against two individual writers and a media company. The defendants
published articles on their websites assigning blame for climate change to the plaintiff and 99
other CEOs and calling them “ecocidal planet killers” and the “top 100 people killing the
planet.” The court found that these conclusions were not actionable because they were “clearly
hyperbolic and ... readily understood as representing the authors’ subjective viewpoints, not
objective assertions of fact capable of being objectively disproven.” The court also noted that the
authors cited a report prepared by the nonprofit group CDP on the “2017 Carbon Majors” as the
basis for their conclusions. The court was not persuaded by the plaintiff’s argument that he was
mistakenly identified as the CEO of the coal company, when the coal business had been spun off
from his company after the period of time covered by the CDP report. The court also found that
New York law would apply because its interest in regulating the allegedly tortious conduct was
more significant than the interest of Pennsylvania, where the plaintiff was domiciled. Because
New York does not recognize a tort of false light invasion of privacy, the court dismissed this
claim. Deluliis v. Engel, No. 20 Civ. 3252 (S.D.N.Y. Sept. 27, 2021)

Federal Court Denied Pro Se Plaintiff’s Request for Order Barring U.S. from Reentering
Paris Climate Accord

The federal district court for the Eastern District of Texas denied a pro se plaintiff’s motions for
preliminary injunctive relief in a lawsuit challenging the validity of the Paris Climate Accord. A
magistrate judge characterized the plaintiff as alleging that President Biden did not have
authority to reenter the United States into the Paris Climate Accord because it was a treaty
requiring the Senate’s advice and consent. In considering the motion for a temporary restraining
order barring the U.S. from reentering the Paris Climate Accord, the magistrate found that the
plaintiff had not shown a substantial likelihood that he would succeed on the merits since his
case could raise jurisdictional questions regarding the political question doctrine and standing.
The magistrate judge also found that the plaintiff’s allegations regarding damage to his interests
in minerals or fossil fuels from measures the United States would take if it rejoined the Paris
Climate Accord did not establish existence of a substantial threat or irreparable harm. Nor did the
plaintiff show how this alleged harm would outweigh the harm of an injunction that would
disrupt the U.S.’s international policy on climate change. The district court overruled the
plaintiff’s objections to the magistrate’s report and denied the request for preliminary relief.
Pruitt v. Biden, No. 9:21-cv-00013 (E.D. Tex. Sept. 17, 2021)

Washington High Court Declined to Hear Youth Plaintiffs’ Climate Case

The Washington Supreme Court denied a petition by youth plaintiffs seeking review of the
dismissal of their case alleging that the State of Washington and State agencies and officials
infringed on the plaintiffs’ fundamental right to a stable climate system. The Chief Justice
dissented, joined by one other justice. The Chief Justice wrote that he would have granted review
so that the court could decide the question of whether climate change impacts are harms that are
remediable under Washington’s laws and constitution. He noted that the Court of Appeals had
concluded that the youth plaintiffs” claims were not justiciable because there was no remedy the
court could provide. The Chief Justice viewed this as “a debatable issue” because a judicial
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declaration of rights “would be a final and conclusive determination of the controversy
irrespective of whether any other relief is requested or granted.” The Chief Justice stated that “[a]
declaration of rights from this court is meaningful relief, even if it is not a magic wand that will
eliminate climate change.” Aji P. v. State of Washington, No. 99564-8 (Wash. Oct. 6, 2021)

California Appellate Court Rejected Carbon Offset Mitigation Measures for Development
Project

The California Court of Appeal ruled that greenhouse gas mitigation measures imposed by San
Diego County for a 111-acre mixed-use development lacked objective performance criteria to
ensure their effectiveness and that they improperly deferred mitigation. The court found that the
mitigation measures—which required the project applicant to purchase and retire carbon credits
to offset the project’s construction and operations emissions—shared some of the same
deficiencies that the Court of Appeals identified in a case in which it invalidated mitigation
measures provided for in the County’s Climate Action Plan. In particular, the court said the
absence of protocols to ensure that carbon offsets were real, permanent, quantifiable, verifiable,
and enforceable was a “fatal deficiency.” Because the measures did not provide reasonable
assurance that emissions reductions would occur, the court found they were invalid under the
California Environmental Quality Act. Elfin Forest Harmony Grove Town Council v. County of
San Diego, Nos. D077611, D078101 (Cal. Ct. App. Oct. 14, 2021)

California Court of Appeal Declined to Consider Greenhouse Gas Emissions Issue in
Review of Pest Management Program

In an appeal concerning the California Environmental Quality Act (CEQA) review for the
Statewide Plant Pest Prevention and Management Program, the California Court of Appeal
declined to take up claims that CEQA review documents failed to address increased impacts on
greenhouse gas emissions. The appellate court noted that the petitioners raising these claims did
not file an appeal or cross-appeal of the trial court’s ruling (which did not address impacts on
greenhouse gas emissions), and that the petitioners had not shown that review of their claims was
otherwise necessary. North Coast Rivers Alliance v. Department of Food & Agriculture, No.
C086957 (Cal. Ct. App. Oct. 15, 2021)

California Appellate Court Said San Diego Failed to Determine Significance of Greenhouse
Gas Emissions from Utility Line Project

The California Court of Appeal remanded a CEQA review for a project to convert overhead
utility wires to an underground system in certain San Diego neighborhoods. The appellate court
found that the City of San Diego had not completed the review process required to determine
whether the project’s greenhouse gas emissions were consistent with the City’s Climate Action
Plan. The court said a checklist used by the City to evaluate the project’s consistency was not
sufficient for infrastructure projects such as the utility wire conversion project, and that the
City’s determination that the project would not have a significant impact therefore was not
supported by substantial evidence. The appellate court indicated, however, that this conclusion
did not necessarily mean that the City would have to complete an environmental impact report
since the additional analysis the court was requiring could show that the project was consistent

17

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

with the Climate Action Plan. McCann v. City of San Diego, No. D077568 (Cal. Ct. App. Oct. 8,
2021)

California Court Found Fault with Greenhouse Gas Mitigation Measures and
Consideration of Wildfire Risk for San Diego County Project

A California Superior Court ruled that greenhouse gas mitigation measures approved for a
residential development in San Diego County were insufficient under the California Court of
Appeals’ decision in Golden Door Properties, LLC v. County of San Diego, which requires that
carbon offsets be real, permanent, quantifiable, verifiable, and enforceable. The court also found
that the respondents failed to comply with CEQA because the consideration of wildfire risks
improperly “compress[ed]” analysis of impacts and mitigation measures by characterizing
mitigation measures as part of the project. Sierra Club v. County of San Diego, No. 37-2019-
00038820-CU-TT-CTL (Cal. Super. Ct. Oct. 7, 2021)

New York Court Rejected Challenge to Renewable Energy Siting Standards

Sixteen days after denying a preliminary injunction, a New York trial court issued a second
decision dismissing a challenge to New York State Office of Renewable Energy Siting (ORES)
regulations setting forth procedural and substantive requirements for major renewable energy
facilities. The court found that ORES fulfilled its obligations under the State Environmental
Quality Review Act when it issued a negative declaration for the regulations, and rejected other
claims raised by the petitioners. Town of Copake v. New York State Office of Renewable Energy
Siting, No. 905502-21 (N.Y. Sup. Ct. Oct. 7, 2021)

NEW CASES, MOTION, AND OTHER DOCUMENTS

Supreme Court Review Sought of Ninth Circuit Decision Rejecting NEPA Challenge to
Immigration Policies

Parties filed a petition for writ of certiorari after the Ninth Circuit Court of Appeals rejected their
claims that the federal government failed to comply with the National Environmental Policy Act
in connection with certain immigration programs and policies, including Deferred Action for
Childhood Arrivals. The petitioners asserted, among other things, that “[ijmmigrants and their
children almost universally are responsible for significantly more greenhouse gas emissions than
they would have been if they never emigrated from their home countries,” and that the Biden
administration’s “heightened focus on greatly augmenting the population through the expansion
of the pathways of immigration to the U.S.” was “at crosspurposes with” the administration’s
greenhouse gas emissions reduction goals. The certiorari petition raised the question of whether
the Department of Homeland Security’s NEPA procedures constituted reviewable final agency
action. The petition also presented the question of whether the Ninth Circuit improperly denied
standing to the petitioners based on an erroneous standard. Whitewater Draw Natural Resource
Conservation District v. Mayorkas, No. 21-574 (U.S. Oct. 18, 2021)

Second Circuit Stayed Remand Order in Connecticut’s Climate Case Against Exxon; New
York City and Vermont Cases May Be Put on Pause
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On October 5, 2021, the Second Circuit Court of Appeals stayed the district court’s
remand order pending appeal in the State of Connecticut’s unfair trade practices case
against Exxon Mobil Corporation (Exxon). The Second Circuit found that Exxon had
made a sufficient showing that it was entitled to a stay. Connecticut was ordered to file its
brief within 30 days (by November 4), and Exxon’s reply brief is due 10 days after
Connecticut files its brief. Connecticut v. Exxon Mobil Corp., No. 21-1446 (2d Cir. Oct.
5, 2021).

On October 6, 2021, the federal district court for the Southern District of New York
issued an order to show cause directing New York City to show cause why the City’s
action against Exxon Mobil Corporation and other defendants under the City’s consumer
protection law should not be stayed pending the Second Circuit’s decision in Exxon’s
pending appeal of the remand order in Connecticut’s case. The City submitted a letter
noting that its motion to remand was fully briefed and ready to be decided. The City said
it believed the Second Circuit in Connecticut v. Exxon Mobil Corp. would benefit from
the district court’s analysis of the removal issues in this case, but that the City understood
that the district court might prefer to wait for further guidance in Connecticut before
proceeding. City of New York v. Exxon Mobil Corp., No. 1:21-cv-04807 (S.D.N.Y. Oct.
6, 2021)

On October 22, 2021, defendants Exxon Mobil Corporation and ExxonMobil Oil
Corporation (Exxon) removed the State of Vermont’s consumer protection suit alleging
climate change-related deception to federal court. Exxon said that “[c]limate change,
fossil fuel’s alleged contributions to climate change, and statements promoting fossil fuel
form the heart” of Vermont’s complaint and that “[s]uch lawsuits are properly removed
to federal court because the claims asserted are governed by federal, not state, law.” The
notice of removal cited the Second Circuit’s opinion in City of New York v. Chevron
Corp. in support of Exxon’s contention that federal common law governs claims such as
those brought by Vermont. The notice of removal also identified five other grounds for
removal: Grable jurisdiction (because the complaint “necessarily raises several
substantial and disputed federal questions concerning federal environmental standards,
regulations, and international treaties striking a balance between the use of fossil fuels
and the reduction of greenhouse gas emissions”); the federal officer removal statute, the
Outer Continental Shelf Lands Act, federal enclave jurisdiction, and diversity
jurisdiction. On October 29, Exxon and the other defendants filed a motion to stay the
proceedings while the Second Circuit considers Connecticut v. Exxon Mobil Corp., which
the defendants said would “control, or at least inform,” the result in this case. Vermont v.
Exxon Mobil Corp., No. 2:21-cv-00260 (D. Vt. Oct. 22, 2021)

Juliana Plaintiffs Announced End of Settlement Talks

On November 1, 2021, the law firm representing the youth plaintiffs in Juliana v. United States,
announced that settlement talks with the U.S. Department of Justice had ended the previous week
without resolution. The announcement said the plaintiffs and their attorneys had concluded that
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there was no reason to continue the settlement discussions “until decision-makers for the federal
defendants come to the settlement table.” The plaintiffs’ attorney said the plaintiffs would await
a ruling from the district court on their motion to amend their complaint. Juliana v. United
States, No. 6:15-cv-01517 (D. Or. Oct. 29, 2021)

Parties Asked Court to Pause Litigation to Allow Negotiation of Long-Term Solution for
Management of Columbia River System

Environmental and conservation groups, the State of Oregon, and federal defendants asked the
federal district court for the District of Oregon to stay litigation in a long-running case
challenging management of the Columbia River System, a system of hydroelectric dams and
reservoirs on the Columbia and Snake Rivers. In January 2021, plaintiffs filed an eighth
supplemental complaint alleging that actions finalized in 2020 did not cure defects identified by
the court in 2016. Among other shortcomings, the January 2021 complaint alleged a failure to
fully assess the impacts of climate change on salmon, and failure to consider climate change
threats to the Southern Resident killer whale. In their motion to stay litigation, the moving parties
said they had reached an agreement for short-term operations of the Columbia River System that
would provide “an interim compromise” while the parties worked towards “a long-term
comprehensive solution that, if successful, may resolve all claims in this litigation.” National
Wildlife Federation v. National Marine Fisheries Service, No. 3:01-cv-00640 (D. Or. Oct. 21,
2021)

Gulf Oil Moved to Dismiss Climate Adaptation Case in Connecticut

Gulf Oil Limited Partnership (Gulf) filed a motion to dismiss Conservation Law Foundation’s
(CLF’s) citizen suit that alleges that Gulf failed to prepare a coastal petroleum terminal in New
Haven, Connecticut, for the impacts of climate change. Gulf argued that CLF did not have
standing because CLF’s claims were based on “speculative, future, and distant harms.” Gulf also
argued that CLF’s factual allegations did not plausibly support many of its claims that Gulf
violated the Clean Water Act or the Resource Conservation and Recovery Act (RCRA). In
particular, Gulf contended that the plaintiffs” allegations regarding inadequacies in the facility’s
Stormwater Pollution Prevention Plan were not specific enough, that CLF did not identify
information related to climate change risk that Gulf failed to disclose in violation of the Clean
Water Act, and that CLF did not plead facts describing what design or engineering changes were
required for the facility to comply with RCRA. Conservation Law Foundation v. Gulf Oil LP,
No. 3:21-cv-00932 (D. Conn. Oct. 20, 2021)

Lawsuit Said Marine Highway Program Required Endangered Species Act Consultation

The Center for Biological Diversity (CBD) filed an Endangered Species Act citizen suit against
the U.S. Maritime Administration (MARAD), the Secretary of Transportation, and the Acting
Administrator of MARAD, alleging that MARAD’s adoption and continued implementation of
America’s Marine Highway Program required programmatic consultation under Section 7 of the
Endangered Species Act. The complaint also alleged that project-specific consultation was
required for the James River Expansion Project, one of the actions funded through the Marine
Highway Program, which was established by the Energy Independence and Security Act of
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2007. Through the Program, MARAD provides grants to increase utilization of domestic freight
and passenger transportation on marine highway routes between U.S. ports. CBD alleged that the
Program funds activities that increase vessel traffic on waterways that provide essential habitat
for protected species, and that the Program adversely affects protected species by contributing to
climate change, including by subsidizing use of marine routes for fossil fuel transport. Center for
Biological Diversity v. U.S. Maritime Administration, No. 4:21-cv-00132 (E.D. Va,, filed Oct.
12, 2021)

Lawsuit Filed to Compel Finding on Listing Giraffes as Endangered or Threatened

Three organizations filed an action in the federal district court for the District of Columbia to
compel the U.S. Fish and Wildlife Service to make a 12-month finding on their April 2017
petition to list giraffes under the Endangered Species Act. The complaint alleged that giraffes
face a number of ongoing threats, including increased frequency and magnitude of droughts
associated with climate change. Center for Biological Diversity v. Haaland, No. 1:21-cv-02660
(D.D.C., filed Oct. 12, 2021)

Federal Lawsuit Challenged Biden Administration’s Reconstitution of Clean Air Scientific
Advisory Committee and Science Advisory Board

On October 7, 2021, a statistician and former member of EPA’s Science Advisory Board filed a
lawsuit against EPA in the federal district court for the District of Columbia alleging that EPA
violated the Administrative Procedure Act, the Federal Advisory Committee Act, and federal
regulations when EPA reconstituted the Science Advisory Board and the Clean Air Scientific
Advisory Committee in 2021. The complaint alleged that EPA Administrator Michael Regan
“abruptly fired” all members of the Board and Committee in March 2021 and “rapidly proceeded
to pack the new committees with academics receiving multi-million dollar research grants from
EPA,” with none of the new members affiliated with regulated industries. The plaintiff sought
injunctive relief requiring that the Board and Committee be reconstituted “with fairly balanced
membership and adequate protections against inappropriate influence.” In a motion for
preliminary injunction filed on October 21, the plaintiff contended that EPA “has moved to
sideline anyone who might dissent from the President’s climate-change agenda,” and that
immediate relief was necessary to pause the Committee’s work before it was asked to
“rubberstamp” EPA staff’s policy assessment regarding stricter standards for particulate matter.
On October 28, an amended complaint was filed, adding the former chair of the Committee as a
plaintiff. Young v. EPA, No. (D.D.C., filed Oct. 7, 2021).

Stockholder Derivative Complaint Alleged Misleading Statements Regarding Plastic
Alternative’s Biodegradability

A stockholder derivative action was filed in federal district court in Delaware against members
of the board of directors and upper management for Danimer Scientific, Inc., a company that
produces polyhydroxyalkanoates (PHASs), which the complaint described as “a purportedly
biodegradable plastic alternative used in a range of plastic applications.” The complaint alleged
that the defendants breached their fiduciary duties by failing to correct false and misleading
statements and omissions of material fact that, among other things, overstated the products’
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biodegradability. The complaint cited a report released by an investment firm in April 2021 that
noted “inconsistencies” in Danimer’s claims regarding its business and operations. Among other
things, the report stated that PHA bioplastics in anaerobic environments release the greenhouse
gas methane. The complaint alleged that Danimer’s stock price fell after release of this report, as
well as after the publication of a second report. The complaint asserted claims of violations of
the Securities and Exchange Act, breach of fiduciary duties, unjust enrichment, and waste of
corporate assets. The suit’s allegations are similar to those in a securities class action brought in
the federal district court for the Eastern District of New York. Perri v. Croskrey, No. 1:21-cv-
01423 (D. Del., filed Oct. 6, 2021)

Environmental Groups Challenged Air Permit for New Montana Power Plant and
Constitutionality of MEPA Provision

Two environmental groups filed a lawsuit in Montana state court challenging the decision by the
Montana Department of Environmental Quality (DEQ) to issue an air quality permit for
construction and operation of the Laurel Generating Station, a 175-megawatt gas-fired power
plant on the Yellowstone River in eastern Montana. The plaintiffs alleged that DEQ failed to
fully evaluate the environmental consequences of the power plant, including “significant
greenhouse gas pollution that contributes to climate change.” The complaint asserted that
approval of the plant violated the Montana Environmental Policy Act (MEPA). In a second cause
of action, the plaintiffs contended that a 2011 amendment to MEPA violated Montana’s
constitutional environmental protections. The amendment provided that environmental review
under MEPA could not include “a review of actual or potential impacts beyond Montana’s
borders [and] may not include actual or potential impacts that are regional, national, or global in
nature.” DEQ interpreted the provision to limit its ability to review climate change impacts. The
plaintiffs asked the court to vacate the air permit or, in the alternative, to declare the MEPA
provision unconstitutional. Montana Environmental Information Center v. Montana Department
of Environmental Quality, No. DVV21-01307 (Mont. Dist. Ct., filed Oct. 21, 2021)

Community Group Filed CEQA Challenge to UC Berkeley’s Long Range Development
Plan

A community group filed a lawsuit in California Superior Court challenging the California
Environmental Quality Act review for the University of California, Berkeley’s 2021 Long Range
Development Plan (LRDP). The final environmental impact report (FEIR) for the LRDP also
considered two construction projects, which the petitioner contended should have been subject to
separate environmental review after review of the LRDP was completed. Among the petitioner’s
claims was that the FEIR was “materially deficient” because it failed to examine the LRDP’s
proposed population increase. Greenhouse gas emissions were one of the impacts that the
petitioner alleged were not adequately discussed in the FEIR. Berkeley Citizens for a Better Plan
v. Regents of the University of California, No. 2ICVV000995 (Cal. Super. Ct., filed Oct. 27,
2021).

October 6, 2021, Update #151
FEATURED CASE
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Federal Court Vacated Decision Not to List Joshua Trees as Threatened Due to Inadequate
Consideration of Climate Change Effects

The federal district court for the Central District of California set aside the U.S. Fish and
Wildlife Service’s (FWS’s) 2018 determination that listing the Joshua tree as threatened or
endangered under the Endangered Species Act was not warranted. The court found that the FWS
“selectively relied on beneficial data and failed to consider and evaluate the contrary data”
regarding climate change’s adverse impacts on Joshua trees. In addition, the court found that the
FWS’s findings regarding the threats posed by climate change and wildfire were “unsupported,
speculative, or irrational,” including the FWS’s findings that Joshua trees would be able to
persist at 138°F and would be able to migrate to climate refugia. Because the FWS failed to
consider contrary data on climate change’s adverse effects or explain its decision not to consider
such data, the FWS’s conclusion that Joshua trees were not threatened in a significant portion of
their range was also arbitrary and capricious. Because the FWS’s conclusion that existing
regulatory mechanisms were adequate to protect Joshua trees was based on the arbitrary and
capricious determination that they did not warrant listing, the court also found the conclusion
regarding the adequacy of regulatory mechanisms to be arbitrary and capricious. Although the
court’s finding on this point was not based on the FWS’s alleged failure to consider the threat
posed to Joshua trees by inadequate regulatory mechanisms addressing climate change, the court
said the FWS should consider this issue on remand. WildEarth Guardians v. Haaland, No. 2:19-
cv-09473 (C.D. Cal. Sept. 20, 2021).

DECISIONS AND SETTLEMENTS

Louisiana Federal Court Allowed States to Proceed with Challenge to “Pause” on Onshore
and Offshore Leasing

On September 22, 2021, the federal district court for the Western District of Louisiana denied the
Biden administration’s motion to dismiss claims by Louisiana and 12 other states challenging the
administration’s “pause” on new offshore and onshore oil and gas leasing. The court agreed with
the entirety of a magistrate judge’s report and recommendation that recommended denial of the
motion. First, the magistrate found that the plaintiffs sufficiently alleged facts demonstrating that
President Biden’s Executive Order 14008—which ordered the pause—exceeded the President’s
statutory or constitutional authority and that the states therefore stated a claim against the
President for ultra vires review. Second, the magistrate found that the states’ allegations of
economic harm established their entitlement to an exception to the Outer Continental Shelf
Lands Act’s (OCSLA’s) 60-day notice requirement. The magistrate further found that the states’
claims that the defendants violated the OCSLA and the Mineral Leasing Act were reviewable
under the Administrative Procedure Act (APA). The magistrate was not persuaded by the
defendants’ arguments that the claims were improper programmatic challenges and that agency
actions were not final. Louisiana v. Biden, No. 21-cv-778 (W.D. La. Sept. 22, 2021).

D.C. Circuit Denied Rehearing of Decision Vacating FERC Authorization for St. Louis
Pipeline
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On September 7, 2021, the D.C. Circuit Court of Appeals denied respondent-intervenors’
petitions for panel rehearing and rehearing en banc of the court’s June 2021 decision vacating
Federal Energy Regulatory Commission (FERC) orders authorizing a natural gas pipeline in the
St. Louis area. The June 2021 decision held that FERC acted arbitrarily and capriciously by
failing to address arguments and evidence regarding self-dealing by the applicant and an affiliate
and by failing to conduct an adequate balancing of public benefits and adverse impacts.
Environmental Defense Fund v. Federal Energy Regulatory Commission, No. 20-1016 (D.C. Cir.
Sept. 7, 2021).

King County Voluntarily Dismissed Climate Change Suit Against Fossil Fuel Companies

On September 28, 2021, King County filed a notice of voluntary dismissal in its climate change
case against fossil fuel companies. On August 23, the defendants had filed motions to dismiss the
lawsuit for lack of personal jurisdiction and for failure to state a claim. Proceedings in the case
had been stayed between October 2018 and July 2021 while the appeal of the district court’s
dismissal of Oakland and San Francisco’s cases was pending. King County v. BP p.l.c., No. 2:18-
cv-00758 (W.D. Wash. Sept. 28, 2021).

Federal Court Again Dismissed Religious Order’s Religious Freedom Restoration Act
Claims Against Pipeline Company

For a second time, the federal district court for the Eastern District of Pennsylvania dismissed an
action brought by a vowed religious order of Roman Catholic women and individual members of
the order against the developer of the Atlantic Sunrise Pipeline under the Religious Freedom
Restoration Act (RFRA). The plaintiffs asserted that the pipeline—which was constructed across
their property—*“substantially burdened [their] exercise of their deeply-held religious beliefs to
use and protect their land as part of God’s creation.” They cited a “Land Ethic” adopted by the
order in 2005, as well as Pope Francis’s 2015 encyclical letter Laudato Si. The federal court
previously dismissed the plaintiffs” earlier RFRA action, and the Third Circuit affirmed, on the
grounds that the Natural Gas Act foreclosed judicial review of a Federal Energy Regulatory
Commission (FERC) certificate in district court, and that the plaintiffs had foreclosed judicial
review of their claims because they failed to bring them before FERC initially. In the instant
case, the district court found that the fact that the plaintiffs were now seeking money damages
instead of injunctive relief did not cure the jurisdictional defect. Adorers of the Blood of Christ v.
Transcontinental Gas Pipe Line Co., No. 5:20-cv-05627 (E.D. Pa. Sept. 30, 2021).

Federal Court Required BLM to Undertake Additional Review for Oil and Gas Lease Sales
in Colorado

The federal district court for the District of Colorado found that the U.S. Bureau of Land
Management’s (BLM’s) 2018 lease sales in and around the Uinta Basin in northwestern
Colorado did not comply with the National Environmental Policy Act and the Administrative
Procedure Act. The court remanded to BLM without vacating the leases. The court found that
BLM should have considered air modeling that became available before it made the 2018
decision and that BLM failed to consider whether the discovery of wilderness character in certain
lands warranted a change in management priorities. The court did not address the complaint’s
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climate change-related allegations. Rocky Mountain Wild v. Haaland, No. 18-cv-02468 (D. Colo.
Sept. 28, 2021).

Federal Court Allowed Louisiana to Intervene in Environmental Groups’ Challenge to
Gulf of Mexico Lease Sale

The federal district court for the District of Columbia held that the State of Louisiana could
intervene as of right in environmental organizations’ lawsuit challenging the Interior
Department’s decision to hold an offshore oil and gas lease sale for portions of the Gulf of
Mexico. The court found that there was “sufficient doubt” about the adequacy of the federal
government’s representation of Louisiana’s interests, given the litigation between Louisiana and
the federal government in the Western District of Louisiana concerning the Biden

administration’s “pause” on federal oil and gas leasing. Friends of the Earth v. Haaland, No.
1:21-cv-02317 (D.D.C. Sept. 22, 2021).

Federal Court Said Greenpeace Lacked Standing for Claims that Walmart’s Marketing of
Plastic Products as Recyclable Violated California Unfair Competition Law

The federal district court for the Northern District of California ruled that Greenpeace did not
have standing to bring claims under California’s Unfair Competition Law related to Walmart’s
sale of plastic and plastic-packaged products under its private label brands. Greenpeace alleged
that Walmart advertised and marketed products and packaging made from plastics #3-7 or
unidentified plastic as “recyclable” when they are not recyclable. Greenpeace alleged that
consumers “concerned with the proliferation of plastic pollution” and its environmental impact—
including methane emissions—actively seek products that are recyclable, and that Walmart’s
representations were likely to deceive the public. In addition, Greenpeace alleged that Walmart
violated California’s policy against misrepresenting the environmental attributes of products.
The court found that none of Greenpeace’s allegations demonstrated that Greenpeace took action
in reliance on the truth of Walmart’s representations and that Greenpeace therefore did not meet
the Unfair Competition Law’s requirements for standing. The court said Greenpeace could file
an amended complaint if it did so by October 15, 2021. Greenpeace, Inc. v. Walmart Inc., No.
21-cv-00754 (N.D. Cal. Sept. 20, 2021).

California Federal Court Declined to Stop Groundwater Pumping Program

The federal district court for the Eastern District of California denied a motion for a preliminary
injunction barring the U.S. Bureau of Reclamation from implementing a program to incentivize
groundwater pumping as an alternative to obtaining water from the Sacramento River. The court
found that the plaintiffs failed to meet their burden of establishing irreparable harm and that they
failed to show a likelihood of success on the merits, including on their claim that the defendants
failed to take a hard look at the effects of the program’s greenhouse gas emissions. The court
also concluded that allowing the program to go forward was in the public interest. The plaintiffs
appealed the court’s decision. AquAlliance v. U.S. Bureau of Reclamation, No. 2:21-cv-01533
(E.D. Cal. Sept. 14, 2021).
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Mississippi Federal Court Dismissed Claims Seeking Environmental Review of More
Frequent Opening of Spillway

In two related lawsuits, the federal district court for the Southern District of Mississippi
dismissed claims under the Administrative Procedure Act (APA) and the National
Environmental Policy Act (NEPA) against the Mississippi River Commission (MRC) and the
U.S. Army Corps of Engineers in connection with the operation of the Bonnet Carré Spillway,
which is “designed to divert water from the Mississippi River into Lake Pontchartrain in an
effort to prevent flooding in the city of New Orleans.” The plaintiffs alleged that the defendants
failed to conduct an adequate environmental impact analysis and to supplement the analysis “to
reflect the changed circumstances and additional impacts resulting from the greater and more
damaging Mississippi River flooding and resulting operation” of the spillway. Over an 89-year
period, the spillway had been opened 15 times, with six of the openings occurring in the past 10
years and 4 openings occurring between 2018 and 2020. The court concluded that the MRC did
not qualify as an “agency” under the APA because it only had the authority to make
recommendations, not to make decisions, and that the plaintiffs therefore could not bring claims
against the MRC under the APA. The court also dismissed the APA and NEPA claims against
the Corps, finding that some claims were time-barred (e.g., challenges to a 1976 environmental
impact statement) and that because there was no remaining “major federal action” it lacked
jurisdiction over the claim that supplementation was required. The court also found that it could
not compel the Corps to open a separate spillway more frequently. Watson v. U.S. Army Corps of
Engineers, No. 1:19-cv-00989 (S.D. Miss. Sept. 14, 2021); Harrison County v. Mississippi River
Commission, No. 1:19-cv-00986 (S.D. Miss. Sept. 13, 2021).

Vermont Supreme Court Reversed Denial of Approval for Solar Facility

The Vermont Supreme Court reversed and remanded the Vermont Public Utility Commission’s
(PUC’s) denial of a certificate of public good for construction of a 2.0 megawatt solar facility in
the Town of Bennington. The court rejected “significant portions” of the PUC’s rationale for
denial—including the PUC’s conclusions that the project would violate “clear community
standards”—»but rejected the argument that Vermont law required the PUC to balance beneficial
greenhouse gas impacts against other factors in the analysis of aesthetic effects. In re Petition of
Apple Hill Solar LLC, No. 2020-232 (Vt. Sept. 3, 2021).

D.C. Appellate Court Upheld Climate Protesters’ Convictions

The District of Columbia Court of Appeals affirmed two individuals’ convictions for crowding,
obstructing, or incommoding a street after being warned to cease. A witness testified that the
individuals were participating in a climate change protest directed at the Republican National
Committee. The court held that provisions of D.C.’s First Amendment Assemblies Act on which
the defendants relied did not apply to the Capitol Police. The provisions required the
Metropolitan Police Department (MPD) to seek voluntary compliance when enforcing time,
place, and manner restrictions and limited circumstances in which MPD could issue general
orders to disperse. The appellate court also found that evidence was sufficient to support the
convictions and rejected the argument that their convictions required proof of breach of the
peace. Ochs v. District of Columbia, Nos. 19-CT-625 and 19-CT-648 (D.C. Sept. 2, 2021).
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California Appellate Court Rejected Climate Change Claims in CEQA Challenge to
Olympic Valley Resort

The California Court of Appeal rejected challenges to the analysis of the climate change impacts
of a proposed resort in Olympic Valley but found certain other elements of the California
Environmental Quality Act (CEQA) review for the project to be inadequate. Regarding the
climate change analysis, the appellate court found that the County of Placer’s modification of the
analysis in the final environmental impact report (EIR) in response to a California Supreme
Court decision did not require recirculation of the EIR. The appellate court also rejected the
argument that the County failed to reconsider climate change mitigation in light of the revised
analysis in the final EIR. The court noted not only that the County had reconsidered mitigation
measures but also that the project could no longer result in the emissions levels that might have
warranted reconsideration of mitigation. The court found that the plaintiff forfeited two other
climate change arguments. Sierra Watch v. County of Placer, No. C088130 (Cal. Ct. App. Aug.
24, 2021).

New York Court Denied Preliminary Injunction in Challenge to Renewable Energy Siting
Regulations

A New York State Supreme Court denied a motion for a preliminary injunction barring the New
York State Office of Renewable Energy Siting (ORES) from implementing regulations that set
forth procedural and substantive requirements for permit applications for major renewable
energy facilities. Under the Accelerated Renewable Energy Growth and Community Benefit Act,
such facilities are exempt from the State Environmental Quality Review Act (SEQRA), and
ORES has authority to waive local laws. The court found that there was little likelihood that the
petitioners challenging the regulations—which included a number of towns and bird
conservation organizations—would succeed on the merits of their claims that adoption of the
regulations violated SEQRA. The court also found that the record did not support a finding of
irreparable harm in the absence of specific project approvals and that the equities did not balance
in the petitioners’ favor, “for it is manifest that development of major renewable energy facilities
based on wind and solar resources to provide electrical generation is a reasoned means to combat
climate change, and wholly compatible with the public interest to ‘protect the environment for
the use and enjoyment of this and all future generations.”” Town of Copake v. New York State of
Office of Renewable Energy Siting, No. 905502-21 (N.Y. Sup. Ct. Sept. 21, 2021).

Southern California Gas Settled Lawsuit Challenging California Energy Commission’s
“Anti-Natural Gas Policy”

Southern California Gas Company (SoCalGas) and the California Energy Commission (CEC)
agreed to settle a lawsuit in which SoCalGas contended that the CEC was unlawfully
implementing a policy to eliminate use of natural gas. Details of the settlement were not
available, but a CEC spokesperson said the CEC had not taken, and did not have plans to take,
the steps SoCalGas sought in the lawsuit, which included preparation of certain new reports.
Southern California Gas Co. v. California State Energy Resources Conservation and
Development Commission, No. __ (Cal. Super. Ct. Aug. 26, 2021).
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Vermont Court Said Attorney General Communications Under Climate Litigation
Common Interest Agreements Were Shielded from Disclosure

In a lawsuit brought by Energy Policy Advocates, a Vermont Superior Court ordered the
Vermont Attorney General to produce seven common interest agreements concerning “the
general subject of combatting global warming in some fashion,” but concluded that
communications related to the common interest agreements were attorney work product that was
shielded from disclosure under Vermont’s Public Records Act. The common interest agreements
were with other state attorneys general (and, in one case, with auto manufacturers) and related to
automobile greenhouse gas standards, California’s cap-and-trade policy, climate change public
nuisance litigation, potential litigation to compel action concerning greenhouse gas emissions,
NEPA regulations, and oil and gas development in the Arctic. The court concluded that the
agreements themselves had to be produced so that the State could use them to document the
refusal to produce subsequent communications within the scope of the agreements. The court
rejected the argument that the communications were not protected because the lawsuits might
have a political component or motivation. Energy Policy Advocates v. Attorney General’s Office,
No. 173-4-20 Wncv (Vt. Super. Ct. July 16, 2021).

NEW CASES, MOTIONS, AND OTHER FILINGS

Vermont Filed Consumer Protection Suit Against Oil and Gas Companies Alleging
Deception over Climate Change

On September 14, 2021, Vermont filed a lawsuit against oil and gas companies under its
Consumer Protection Act (VCPA). The lawsuit was filed in Vermont Superior Court and asserts
that the defendants have misled VVermont consumers about the risks posed by their products,
including the causal connection between their products and climate change, and have thereby
denied Vermont consumers of the opportunity to make informed decisions about their fossil fuel
purchases and consumption. The complaint alleges that the defendants took “extraordinary steps
to keep information about the connection between use of their products and climate change
secret despite being “fully aware for decades of the causal link.” The state also contends that the
defendants have in more recent years “sought to adjust to shifting public perception through their
‘greenwashing’ campaigns’” in which they “falsely hold themselves out as responsible stewards
of the environment.” Vermont seeks a permanent injunction prohibiting the companies from
engaging in unfair or deceptive acts and practices and requiring disclosure of fossil fuels’ role in
climate change at every point of sale in the state. The state also seeks disgorgement of funds
acquired or retained as a result of any unlawful practices, civil penalties of $10,000 for each
violation of the VCPA, and investigative and litigation costs and fees. Vermont v. Exxon Mobil
Corp., No. __ (\Vt. Super. Ct., filed Sept. 14, 2021).

Second Circuit to Hear Oral Argument in Appeal of Remand Order in Connecticut Case
Against Exxon; Supplemental Briefing Completed in Appeals of Remand Orders in
Baltimore and Rhode Island Cases
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In addition to the new case filed by Vermont and the voluntary dismissal of King County’s case
(discussed above), the following developments have taken place over the past month in state and
local government climate change cases against the fossil fuel industry.

e The Second Circuit scheduled oral argument for October 5, 2021 on Exxon Mobil
Corporation’s motion to stay the remand order in Connecticut’s case against the
company. On September 21, Exxon filed its opening merits brief. Connecticut v. Exxon
Mobil Corp., No. 21-1446 (2d Cir. Sept. 20, 2021).

e Honolulu and Maui filed their answering brief in the Ninth Circuit urging the court to
affirm the remand orders in their cases. They argued that none of the requirements for
removal under the federal-officer removal statute were met, and that neither the Outer
Continental Shelf Lands Act nor federal enclave jurisdiction provided a basis for federal
jurisdiction. Six amicus briefs were filed in support of Honolulu and Maui. City &
County of Honolulu, Nos. 21-15313, 21-15318 (9th Cir. Sept. 17, 2021).

e The parties have submitted all of their supplemental briefs in fossil fuel companies’
appeal of the remand order in Rhode Island’s case. The First Circuit—which limited its
review to the federal-officer removal statute when it initially heard the appeal—is
considering whether any of the companies’ other grounds provide a basis for removal
after the Supreme Court ruled in Baltimore’s case that courts of appeal have a broader
scope of review of remand orders when federal-officer removal is one basis for removal.
Rhode Island v. Shell Oil Products Co., No. 19-1818 (1st Cir.).

e In Baltimore’s case, supplemental briefing on remand from the Supreme Court has also
been completed in the Fourth Circuit, including the filing of five amicus briefs supporting
affirmance of the district’s order remanding the case to state court. Mayor & City Council
of Baltimore v. BP p.l.c., No. 19-1644 (4th Cir.).

e Fossil fuel companies appealed the order remanding the City of Hoboken’s case to state
court and asked the district court to stay the remand order pending appeal. A temporary
stay of the remand order is currently in effect. City of Hoboken v. Exxon Mobil Corp.,
No. 2:20-cv-14243 (D.N.J.).

Petitioners Detailed Shortcomings in FERC’s Review of Alaska LNG Project’s Climate
Impacts

Center for Biological Diversity and Sierra Club filed their opening brief in their lawsuit
challenging the Federal Energy Regulatory Commission’s authorization of the Alaska LNG
Project, which the organizations described as including a gas treatment plant, eight compressor
stations, liquefaction facilities, a marine terminal, and an 807-mile pipeline. The organizations
assert claims under the NEPA and the Natural Gas Act. Under NEPA, their arguments include
that FERC failed to consider the significance of the project’s substantial direct greenhouse gas
emissions and that FERC segmented the environmental review, obscuring the project’s full
impacts on climate. The organizations also argued that because FERC violated NEPA, its
determination under the Natural Gas Act that the project was in the public interest was also
invalid. Center for Biological Diversity v. Federal Energy Requlatory Commission, No. 20-1379
(D.C. Cir. Sept. 13, 2021).
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Plaintiffs Argued that Roadway Project Required Environmental Review, Including
Assessment of Potential Impacts of Climate Change on the Project

Plaintiffs filed a motion for summary judgment in their case challenging the Bayfront Parkway
Project, a roadway project in the City of Erie, Pennsylvania, which they argued did not meet
requirements for a categorical exclusion under NEPA. The plaintiffs contended that the
Pennsylvania Department of Transportation (PennDOT) failed to examine a number of
potentially significant impacts, including impacts from climate change—both the project’s
impact on climate change due to increased greenhouse gas emissions and the potential impact of
climate change on the project. Regarding the impact of climate change on the project, the
plaintiffs argued that PennDOT should have assessed the project and alternatives for impacts
such as soil moisture levels affecting the structural integrity of roads and bridges, damage to
culverts and roads during heavy precipitation events, the need for higher design standards to
improve resiliency, and an evaluation of historic flooding events and impacts in the study area.
National Association for the Advancement of Colored People v. Federal Highway
Administration, No. 1:20-cv-00362 (W.D. Pa. Sept. 24, 2021).

Exxon Sought Dismissal of Shareholder Derivative Action Alleging Climate Change-
Related Misconduct

Exxon Mobil Corporation and individual defendants (Exxon) moved to dismiss a shareholder
derivative action in which the plaintiffs alleged misconduct related to Exxon’s use of and
statements regarding proxy costs of carbon or greenhouse gas costs—including their use in the
company’s asset impairment analyses and proved reserves estimates—as well as assertions that
the company’s assets would be stranded due to governmental climate change policies. Exxon
argued that the case should be dismissed because the company’s independent directors had
determined in good faith after a reasonable inquiry that the shareholder derivative lawsuit was
not in Exxon’s best interests. Exxon further argued that additional theories of wrongdoing raised
in the plaintiffs’ recently filed consolidated complaint were procedurally improper because the
plaintiffs had never asked Exxon’s board to investigate the allegations. Exxon said the plaintiffs
had added the new theories—which included allegations of misrepresentation of the
environmental benefits of the company’s products and “greenwashing campaigns” about the
company’s steps to mitigate climate change—in reliance on theories in an action filed by the
Massachusetts Attorney General in October 2019 and after a New York court “discredited” the
plaintiffs’ core allegations in a December 2019 decision dismissing the New York Attorney
General’s fraud action against Exxon Mobil Corporation. In re Exxon Mobil Corp. Derivative
Litigation, No. 3:19-cv-1067 (N.D. Tex. Sept. 24, 2021).

Facebook and Fact-Checkers Sued for Defamation for Labels Applied to Climate Change
Videos

The journalist John Stossel, who currently publishes weekly news videos on social media, filed a
defamation lawsuit against Facebook, Inc. and two French non-profit organizations that provide
fact-checking services to Facebook. Stossel alleged that Facebook on two occasions placed
labels over videos concerning climate change that mischaracterized the content of statements in
the videos. He alleged that on one of these occasions the defendants falsely attributed to him a
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statement that climate change does not cause wildfires, and that on the second occasion a “Partly
False Information” label was affixed to a video in which Stossel questioned claims made by
people he referred to “environmental alarmists.” Stossel asserted that the defendants’ actions
injured him in his profession and occupation, and that the defendants acted with malice and that
Facebook acted with reckless disregard of the truth or falsity of the statements on the labels.
Stossel requested injunctive and declaratory relief; general, special, and compensatory damages
to make him whole for actual damages and reputational damages (estimated to exceed $1
million); exemplary and punitive damages (estimated to exceed $1 million); and costs of suit.
Stossel v. Facebook, Inc., No. 5:21-cv-07385 (N.D. Cal., filed Sept. 22, 2021).

Organizations Cited Failure to Consider Climate Impacts on Protected Species in
Challenge to Approvals of Plans for California Desert Conservation Area

Center for Biological Diversity and five other organizations filed a lawsuit in the federal district
court for the Northern District of California asserting that federal defendants failed to comply
with NEPA, the Federal Land Policy and Management Act, and the Endangered Species Act in
their management of the West Mojave Planning Area of the California Desert Conservation
Area. The actions challenged by the plaintiffs included adoption of the “Route Network Project”
that increased the number of miles designated for off-highway vehicle use and approval of
continued livestock grazing within Desert Tortoise critical habitat. The plaintiffs’ allegations
included that the U.S. Fish and Wildlife Service incompletely assessed cumulative effects,
especially the impacts of climate change, in a 2015 biological assessment, and that a 2019
biological opinion failed to accurately assess whether the action, taken together with cumulative
effects (including climate change), was likely to jeopardize the continued existence of listed
species or result in the destruction or adverse modification of critical habitat. The plaintiffs said
this assessment should have included a “tipping point analysis.” They also alleged a failure to
utilize “the best available scientific and commercial data to assess the current status and trend of
the species in the face of climate change.” Center for Biological Diversity v. U.S. Bureau of Land
Management, No. 3:21-cv-7171 (N.D. Cal., filed Sept. 16, 2021).

Groups Said TVA Failed to “Meaningfully Respond” to Petition Requesting that It Curtail
Payments to Third-Party Organizations that Opposed Greenhouse Gas Regulations

Center for Biological Diversity and five other organizations filed a lawsuit in the federal district
court for the Eastern District of Tennessee challenging the Tennessee Valley Authority’s
(TVA’s) response to their petition requesting that TVA adopt regulations limiting its ability to
pay funds to third-party organizations such as trade associations and industry groups that the
plaintiffs allege work against the interests of TVA ratepayers. The plaintiffs alleged that TVA
had paid certain “Utility Regulatory Groups” millions of dollars for advocacy work and that the
groups’ actions included opposition to the U.S. Environmental Protection Agency’s authority to
regulate greenhouse gas emissions as well as opposition to specific greenhouse gas emission
regulations. The plaintiffs asserted that TVA’s response to their petition violated the
Administrative Procedure Act because it failed to “meaningfully respond” to the petition and
because its delay in resolving the matters raised by the petition amounted to action unreasonably
delayed or withheld. Center for Biological Diversity v. Tennessee Valley Authority, No. 3:21-cv-
00319 (E.D. Tenn., filed Sept. 9, 2021).
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Federal Government Sought Final Judgment Against Organizational Plaintiff in Juliana

After the organization Earth Guardians declined to join other plaintiffs in a motion to file an
amended complaint in Juliana v. United States, the federal government filed a motion requesting
entry of judgment against Earth Guardians. The government argued that because the Ninth
Circuit had ordered that claims of all plaintiffs be dismissed and because Earth Guardians no
longer was part of the plaintiffs’ efforts to amend the complaint, Earth Guardians’ claims should
be dismissed for lack of standing. The plaintiffs opposed the motion, arguing that instead Earth
Guardians should be dropped as a plaintiff, at its request, pursuant to Rule 21. The plaintiffs
asserted that the defendants’ motion “appears to be part of a broader strategy to set up another
early appeal or review by way of mandamus in connection with the pending Motion to Amend.”
They contended that the court should issue “one final judgment at the conclusion of the case to
avoid any further unnecessary early appeals.” Juliana v. United States, No. 6:15-cv-01517 (D.
Or. Sept. 9, 2021).

Class Action Filed Against Electricity Provider for Damages Sustained in Louisiana During
and After Hurricane Ida

Property owners, lessees, and occupants of four parishes in Louisiana filed a class action in
Louisiana Civil District Court seeking damages from Entergy Corporation and related defendants
for damages sustained as a result of the “foreseeable failure” of Entergy’s distribution and
transmission equipment and systems during Hurricane Ida. The plaintiffs alleged that the failure
had occurred “despite evidence which demonstrated the weakness and perilous condition of their
equipment and systems which was well known to Entergy.” The plaintiffs also alleged that
Entergy “has become aware that the climate of the world (including southeast Louisiana) is
changing” and that Louisiana was experiencing more hurricanes, other severe tropical storms,
and periods of heat and flooding. They contended that studies, including a 2007 “Hardening
Study,” had put Entergy on notice of the deficiencies in its systems but that Entergy had failed to
take action in response and had cut funding for operations and maintenance expenses. The
plaintiffs asserted claims of negligence and strict liability, as well as breaches of express and
implied contracts. Stewart v. Entergy Corp., No. 2021-07365 (La. Dist. Ct., filed Sept. 18, 2021).

Exxon and Texas Governor Argued that Texas Supreme Court Should Hear Case
Concerning Jurisdiction over California Municipalities

Exxon Mobil Corporation filed a brief in the Texas Supreme Court arguing that the court should
review the decision of an intermediate appellate court that held that Texas courts did not have
personal jurisdiction over California municipalities and municipal officials and an attorney who
originally represented San Francisco and Oakland in their climate lawsuits against fossil fuel
companies. Exxon had filed a petition seeking pre-suit discovery against these parties to
determine whether their lawsuits were “baseless and brought in bad faith as a pretext to suppress
the Texas energy sector’s Texas-based speech and associational activities regarding climate
change and to gain access to documents that Exxon keeps in Texas.” Exxon’s arguments
included that the Texas Supreme Court should hear the case to confirm that the municipalities’
lawsuits were aimed at chilling speech by the Texas energy sector on climate change and that
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this constituted meaningful contacts with the Texas forum. Texas Governor Greg Abbott
submitted a letter brief as amicus curiae in support of granting review, writing that “[w]hen out-
of-state officials try to project their power across our border, as respondents have done by
broadly targeting the speech of an industry crucial to Texas, they cannot use personal jurisdiction
to scamper out of our courts and retreat across state lines.” Exxon Mobil Corp. v. City of San
Francisco, No. 20-0558 (Tex. Sept. 10, 2021).

Environmental Groups Filed Suit Against Local Clean Air Agencies in Washington

Environmental groups filed a lawsuit in Washington Superior Court alleging that local clean air
agencies were unlawfully shifting decision-making authority for new source approval from their
boards of directors to technical staff and treating such approvals as ministerial decisions. The
plaintiffs alleged that the effect of these actions was to undermine the Washington State Clean
Air Act’s “ability to protect the public health of Washington residents and the State’s ability to
achieve greenhouse gas (GHG) emissions reduction targets.” 350 Seattle v. Puget Sound Clean
Air Agency, No. 21-2-09958-7 SEA (Wash. Super. Ct., filed July 28, 2021).

September 10, 2021, Update # 150
FEATURED CASE

D.C. Circuit Found Deficiencies in Climate Change and Environmental Justice Analyses
for Texas LNG Export Terminals

The D.C. Circuit Court of Appeals found that the Federal Energy Regulatory Commission
(FERC) failed to adequately analyze the climate change and environmental justice impacts of
two liquefied natural gas (LNG) export terminals on the Brownsville Shipping Channel in Texas
and two pipelines that would carry LNG to one of the terminals. The court dismissed a challenge
to a third LNG terminal on the Channel as moot after the developer informed FERC that the
project would not go forward. With respect to climate change, the D.C. Circuit found that FERC
failed to address the significance of a National Environmental Policy Act (NEPA) regulation that
the petitioners argued required use of the social cost of carbon or another methodology to assess
the impacts of the projects’ greenhouse gas emissions. The regulation provides that “[i]f ...
information relevant to reasonably foreseeable significant adverse impacts cannot be obtained ...
because the means to obtain it are not known, the agency shall include within the environmental
impact statement ... [t]he agency’s evaluation of such impacts based upon theoretical approaches
or research methods generally accepted in the scientific community.” The D.C. Circuit agreed
with the petitioners that FERC was required to address the significance of this regulation and
directed FERC to explain on remand whether the regulation calls for application of the social
cost of carbon protocol or another framework. The D.C. Circuit also found that FERC arbitrarily
limited the scope of its environmental justice analysis to communities within two miles of the
facilities despite acknowledging that impacts would extend beyond a two-mile radius. Because
of the deficiencies in the NEPA analyses, the court also found that FERC’s determinations of
public interest and convenience under the Natural Gas Act (NGA) were deficient. The court
remanded without vacatur, finding that it was reasonably likely that FERC could redress the
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deficiencies under NEPA and the NGA on remand and that vacating FERC’s orders “would
needlessly disrupt completion of the projects.” In an unpublished judgment, the court rejected the
petitioners’ other NEPA arguments regarding project design and capacity and cumulative ozone
impacts. Vecinos para el Bienestar de la Comunidad Costera v. Federal Energy Regulatory
Commission, No. 20-1045 (D.C. Cir. Aug. 3, 2021); Vecinos para el Bienestar de la Comunidad
Costera v. Federal Energy Regulatory Commission, Nos. 20-1093, 20-1094 (D.C. Cir. Aug. 3,
2021).

DECISIONS AND SETTLEMENTS

New Jersey Federal Court Remanded Hoboken’s Climate Case Against Fossil Fuel
Companies to State Court

On September 8, 2021, a federal district court in New Jersey granted the City of Hoboken’s
motion to remand to state court its climate change lawsuit against oil and gas companies. On
September 9, the court granted the defendants’ request for a temporary stay of execution of the
remand order. As a threshold matter, the court found that it would not be prudent to wait for
federal courts of appeal to issue decisions in fossil fuel companies’ appeals of remand orders in
other climate change cases. The court noted that it had no indication of when the courts of appeal
would address the issues and, “[c]ritically,” that no such appeal was pending in the Third Circuit.
On the merits of removal, the court first found that none of the exceptions to the well-pleaded
complaint rule applied. The court held that the City’s claims were not completely preempted by
the Clean Air Act and also was not persuaded by the companies’ argument that the claims
necessarily arose under federal common law. The court found that, as pled, the complaint was
“premised solely on state law” and that City of New York v. Chevron Corp.—in which the
Second Circuit affirmed dismissal of New York City’s climate change case against oil and gas
companies—“merely suggests that Defendants may ultimately prevail with their federal
preemption defense argument,” not that there was a basis for federal subject matter jurisdiction.
The New Jersey court also found no basis for Grable jurisdiction, rejecting the companies’
arguments that the City’s claims necessarily raised substantial and actually disputed issues of
federal law such as First Amendment issues or issues addressed by federal environmental
statutes. The court also found that the “chain of causation” between the defendants’ activities on
the outer continental shelf and the City’s claims was “too attenuated” for the Outer Continental
Shelf Lands Act to provide a basis for jurisdiction. In addition, the court rejected the federal-
officer removal statute, federal enclave jurisdiction, and the Class Action Fairness Act as
grounds for removal. City of Hoboken v. Exxon Mobil Corp., No. 2:20-cv-14243 (D.N.J. Sept. 8,
2021).

Federal Court Stayed Remand Order in Minnesota’s Climate Case Against Fossil Fuel
Industry, Denied Attorney Fees

The federal district court for the District of Minnesota stayed its order remanding Minnesota’s
climate change lawsuit against the fossil fuel industry. The court found that a stay was prudent
both due to uncertainty about the impacts on the Eighth Circuit’s consideration of the remand
order of the Supreme Court’s decision in Mayor & City Council of Baltimore v. BP p.l.c. and the
Second Circuit’s decision in City of New York v. Chevron Corp. and also because it was possible
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there might be a final disposition in state court prior to resolution of the Eighth Circuit’s appeal,
which would be a “concrete and irreparable” injury to the defendants. The court also found that
judicial economy and conservation of resources weighed in favor of a stay. Because the balance
of factors was likely to shift over time, the court said it would reevaluate the stay if the Eighth
Circuit appeal was not resolved in 12 months. The court also denied Minnesota’s motion for
attorney fees, concluding that “removal advanced critical legal questions that have not yet been
resolved by the higher courts.” In the Eighth Circuit, Minnesota filed its response brief
supporting affirmance of the remand order, and six amicus briefs were filed in support of
affirmance. The amicus briefs were filed by 16 states and the District of Columbia; organizations
representing local governments; Natural Resources Defense Council; Public Citizen; scholars of
federal relations and federal courts; and individual “scholars and scientists with strong interests,
education, and experience in the environment and the science of climate change,” along with
non-profit environmental and science organizations. Minnesota v. American Petroleum Institute,
No. 0:20-cv-01636 (D. Minn. Aug. 20, 2021), No. 21-1752 (8th Cir.).

Alaska Federal Court Vacated Federal Approvals of Major Oil Development Project in
National Petroleum Reserve

The federal district court for the District of Alaska found deficiencies in federal defendants’
reviews and approvals of ConocoPhillips Alaska, Inc.’s (ConocoPhillips’) Willow Master
Development Plan in the National Petroleum Reserve in Alaska, which was anticipated to
produce approximately 586 million barrels of oil over a 30-year life. The court therefore vacated
the U.S. Bureau of Land Management’s (BLM’s) approval of the project and the U.S. Fish and
Wildlife Service’s (FWS’s) biological opinion. Under NEPA, the court first found that the Naval
Petroleum Reserves Production Act’s 60-day time limit for seeking judicial review of
environmental impact statements did not apply and that NEPA claims were therefore timely. The
court then found that BLM’s exclusion of foreign emissions in its alternatives analysis was
arbitrary and capricious because its rationale “suffers from the same flaws the Ninth Circuit
identified” in a December 2020 decision involving offshore drilling in the Beaufort Sea.
Although the district court acknowledged that BLM provided “a lengthier explanation” of its
reasons for not quantifying foreign emissions than the Bureau of Ocean Energy Management
provided in the earlier case, the court found that BLM still did not “thoroughly explain” why an
estimate of foreign emissions was impossible. The district court also rejected the defendants’ and
ConocoPhillips’ assertion that the failure to quantify foreign emissions was inconsequential
because BLM could not have adopted the no-action alternative given ConocoPhillips’ existing
leasing rights. In addition, the court found that BLM acted contrary to law by failing to consider
a statutory directive to give “maximum protection” to surface values in the Teshekpuk Lake
Special Area. Under the Endangered Species Act, the court vacated the FWS’s biological
opinion because the incidental take statement lacked “the requisite specificity of mitigation
measures for the polar bear” and because the take finding for the polar bear was arbitrary and
capricious. The court ruled for the federal defendants under other claims under NEPA and the
Clean Water Act, including an argument that the defendants did not take a hard look at
cumulative impacts of oil and gas development activities and climate change on fish and polar
bears. Sovereign Ifiupiat for a Living Arctic v. Bureau of Land Management, No. 3:20-cv-00290
(D. Alaska Aug. 18, 2021).
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Ninth Circuit Said Appeals in Keystone XL Nationwide Permit Case Were Moot

Because the U.S. Army Corps of Engineers had issued a new nationwide permit (NWP)
superseding NWP 12, the Ninth Circuit Court of Appeals dismissed, for lack of jurisdiction,
appeals of a district court ruling that NWP 12’s issuance did not comply with Endangered
Species Act consultation requirements and that the Corps could not rely on NWP 12 to authorize
the Keystone XL pipeline. The Ninth Circuit said the new issuance of NWP 12 rendered the
appeals moot and ordered the district court to dismiss the underlying claim. The Ninth Circuit
declined, however, to take a position on whether the underlying cases were moot in their entirety
and also declined to vacate any district court decisions. The federal district court for the District
of Montana is to consider these issues on remand. Northern Plains Resource Council v. U.S.
Army Corps of Engineers, No. 20-35412 (9th Cir. Aug. 11, 2021).

Federal Court in Missouri Dismissed States’ Challenges to Biden Actions on Social Cost of
Greenhouse Gases

The federal district court for the Eastern District of Missouri held that Missouri and 12 other
states lacked standing for their claims challenging executive actions related to establishing a
social cost of greenhouse gas emissions. The court also held that these claims were not ripe. The
court found that due to the “inherently speculative nature” of their alleged harm, the plaintiff
states failed to establish any of the three elements of standing: injury in fact, causation, or
redressability. The court was not persuaded that the states were “entitled to special solicitude”
that would excuse them from meeting these standing requirements, or that their inability to file
comments on interim estimates for the social cost of greenhouse gases was a “procedural injury”
that afforded them standing. With respect to ripeness, the court found that any impact of the
executive actions could not be felt immediately and that the states would have “ample
opportunity to bring legal challenges to particular regulations” that allegedly inflicted an
imminent, concrete, and particularized injury. The states appealed the dismissal of the case.
Missouri v. Biden, No. 4:21-cv-00287 (E.D. Mo. Aug. 31, 2021).

Tennessee Federal Court Allowed Conservation Groups to Proceed with Challenge to TVA
Long-Term Contracts

The federal district court for the Western District of Tennessee denied the Tennessee Valley
Authority’s (TVA’s) motion to dismiss a lawsuit challenging long-term contracts for electricity
between TVA and local utilities. The court concluded that the plaintiffs—three conservation
groups—nhad standing for their claims under the TVA Act of 1933 and NEPA, and also that the
court had the authority to review whether the long-term contracts violated the TVA Act. The
plaintiffs’ allegations include that the long-term agreements will result in greater emissions of
greenhouse gases and other pollutants because insulation from a competitive market will
constrain development of renewable energy. The complaint also alleges that the long-term
agreements are likely to result in increased energy consumption and will therefore exacerbate
greenhouse gas emissions and other impacts. Protect Our Aquifer v. Tennessee Valley Authority,
No. 2:20-cv-02615 (W.D. Tenn. Aug. 12, 2021).
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Tribal Sovereign Immunity Compelled Dismissal of Challenge to Wind Energy Lease in
California

The federal district court for the Southern District of California dismissed a lawsuit challenging
the U.S. Bureau of Indian Affairs’ (BIA’s) approval of a lease between the Campo Band of
Diegueno Mission Indians (the Tribe) and a renewable energy company for development of a
wind energy project. The plaintiffs alleged, among other things, that the environmental impact
statement failed to consider the project’s entire life cycle greenhouse gas emissions. In its order
dismissing the case, the court concluded that the Tribe was a necessary party that could not be
joined due to tribal sovereign immunity. The court further found that allowing the case to
proceed absent the Tribe would prejudice the Tribe, and that the developer and BIA could not
adequately represent the Tribe’s interests. Given this “unmitigable prejudice,” the court
concluded “that this litigation cannot, in good conscience, continue in the Tribe’s absence.” The
court rejected the plaintiffs’ contention that the action should be allowed to proceed under the
“public rights” exception for litigation that transcends private interests and seeks to vindicate a
public right. The plaintiffs appealed the court’s decision, which also overruled certain
evidentiary objections and a motion to strike by the plaintiffs. Backcountry Against Dumps v.
U.S. Bureau of Indian Affairs, No. 3:20-cv-02343 (S.D. Cal. Aug. 6, 2021).

New Mexico Federal Court Rejected New NEPA Challenge to Drilling Approvals in
Mancos Shale

The federal district court for the District of New Mexico dismissed a lawsuit challenging BLM’s
NEPA review of 370 applications for permits to drill (APDs) in the Mancos Shale/Gallup
Sandstone formation of the San Juan Basin. The court noted that this case “originated from a
separate, extensively litigated case” (see here) challenging more than 300 APDs in which the
Tenth Circuit ultimately found that BLM failed to adequately consider cumulative impacts on
water resources in five environmental assessments (EAS) but otherwise rejected the plaintiffs’
claims. BLM subsequently completed an “EA Addendum” to supplement the NEPA analysis and
concluded for all APDs that the supplemental analysis in conjunction with the earlier analysis
“did not demonstrate that the APDs in question would affect the human environment or result in
cumulative impacts not already disclosed.” The district court found that BLM had not
predetermined its decision to grant the subject APDs and also concluded that BLM’s
supplementation was permissible. The district court noted that the EA Addendum reanalyzed
several factors, including cumulative effects of greenhouse gas emissions, “though the Tenth
Circuit did not explicitly require it to do so.” The plaintiffs contended that the analysis of
greenhouse gas emissions was flawed in several ways, and the court rejected each of these
contentions. First, the court said the plaintiffs’ argument that BLM merely quantified greenhouse
gas emissions without analyzing them was without merit. Second, the court found that BLM’s
decision to use a 100-year time horizon instead of a 20-year timeframe to analyze the impacts of
greenhouse gas emissions “does not misrepresent or diminish the impact of its environmental
conclusions, and is consistent with the law and other similar federal emissions practices.” Third,
the court found that the plaintiffs did not establish that BLM failed to consider the APDs’
cumulative impacts on greenhouse gas emissions. The court characterized the plaintiffs’
argument as a request that the court “require an agency to codify Plaintiffs” beliefs about climate
change and its origins in federal oil drilling in the agency’s NEPA documentation.” Fourth, the
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court found that NEPA did not require that BLM evaluate greenhouse gas emissions in the
context of carbon budgets. The court’s analysis of the merits was conducted in the context of a
preliminary injunction motion, but the court said further analysis or argumentation would not
change its disposition as to the merits and therefore granted the defendants’ request that the
plaintiffs’ claims be dismissed with prejudice. Diné Citizens Against Ruining Our Environment
v. Bernhardt, No. 1:19-cv-00703 (D.N.M. Aug. 3, 2021).

Rehearing Denied in St. Louis Gas Pipeline Case

The D.C. Circuit Court of Appeals denied pipeline developers’ petitions for panel rehearing and
rehearing en banc of the court’s decision vacating the Federal Energy Regulatory Commission’s
approvals for a natural gas pipeline in the St. Louis area. Environmental Defense Fund v. Federal

Energy Requlatory Commission, No. 20-1017 (D.C. Cir. Aug. 5, 2021).

Minnesota Court Affirmed Water Quality Certification for Line 3 Replacement Project

The Minnesota Court of Appeals affirmed the issuance of a water quality certification under
Clean Water Act Section 401 for the Line 3 replacement project proposed by Enbridge Energy
LP. The project involves replacing an existing pipeline that transports crude oil with a new
pipeline using a different route. As a threshold matter, the Court of Appeals rejected the
argument that the issuance of a final Section 404 permit for the Line 3 project mooted the appeal.
On the merits, the court found that the Section 401 certification was not affected by legal error
and was supported by substantial evidence in the record. Among the arguments rejected by the
court was the contention that the Minnesota Pollution Control Agency erred by failing to
consider the effects of climate change in its analysis of whether the project would violate state
water quality standards. The court said this argument did not identify a rule that was allegedly
violated but instead challenged “the adequacy of the agency’s analysis of relevant facts in
evaluating potential environmental effects.” The court therefore found that it was required to
defer to the agency’s application of technical knowledge and expertise. In re Enbridge Line 3
Replacement Project Section 401 Water Quality Certification, No. A20-1513 (Minn. Ct. App.
Aug. 30, 2021).

Minnesota Court of Appeals Upheld Approvals for Utility’s Stake in Wisconsin Power
Plant

The Minnesota Court of Appeals affirmed the Minnesota Public Utilities Commission’s approval
of a utility’s affiliated-interest agreements related to the utility’s stake in a new natural gas-fired
power plant in Wisconsin. In a previous decision, the Court of Appeals found that the
Commission erred by approving the agreements without complying with the Minnesota
Environmental Policy Act. The Minnesota Supreme Court reversed this ruling. On remand from
the Supreme Court, the Court of Appeals addressed the remaining issues of whether substantial
evidence supported the Commission’s determinations that the power plant was needed and that
the power plant would serve the public interest better than a renewable-resource alternative. The
Court of Appeals found that substantial evidence supported the Commission’s determinations
that the power plant was needed as a low-cost source of energy and because its dispatchable
capacity provided a hedge against market pricing. The Court of Appeals also rejected the
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argument that the Commission’s conclusion that the power plant’s impact on overall system
costs would be less than the comprehensive costs of wind or solar alternatives was not supported
with sufficient detail and evidence. In re Minnesota Power’s Petition for Approval of
EnergyForward Resource Package, Nos. A19-0688, A19-0704 (Minn. Ct. App. Aug. 23, 2021).

Montana Court Allowed Youth Plaintiffs to Proceed with Constitutional and Public Trust
Climate Claims

A Montana District Court concluded that youth plaintiffs had standing for their claims that the
Montana State Energy Policy and the “Climate Change Exception” to the Montana
Environmental Policy Act (MEPA) violate the Montana Constitution—which includes
provisions declaring that Montana citizens possess an inalienable right to a clean and healthful
environment—and the public trust doctrine. The Climate Change Exception provides that
environmental review under MEPA may not include “actual or potential impacts that are
regional, national, or global in nature.” The court found that the plaintiffs sufficiently alleged
that their alleged harms were caused by carbon emissions for which the State defendants were
responsible, that they had “sufficiently raised a factual dispute as to whether the State Energy
Policy was a substantial factor in causing Youth Plaintiffs’ injuries,” and that the plaintiffs
sufficiently alleged that actions pursuant to the Climate Change Exception implicated their right
to a clean and healthful environment. The court further found that the harms would be
redressable by declaratory relief. The court agreed with the defendants, however, that injunctive
relief ordering a remedial plan or an accounting of greenhouse gas emissions would violate the
political question doctrine. The court rejected the argument that the plaintiffs failed to exhaust
administrative remedies, finding that the plaintiffs could bring a direct action in court without
first seeking administrative review. Held v. State, No. CDV-2020-307 (Mont. Dist. Ct. Aug. 4,
2021).

NEW CASES, MOTIONS, AND OTHER FILINGS

Supreme Court to Consider Whether to Hear Appeals of D.C. Circuit Decision Vacating
Trump Administration’s Repeal and Replacement of Clean Power Plan

Briefing was completed on August 24, 2021 on the four petitions for writ of certiorari seeking
review of the D.C. Circuit’s January 2021 decision vacating the U.S. Environmental Protection
Agency’s repeal and replacement of the Obama administration’s Clean Power Plan regulations
for controlling carbon emissions from existing power plants. The petitions were distributed for
the justices’ conference of September 27. West Virginia v. EPA, Nos. 20-1530, 20-1531, 20-
1778, 20-1780 (U.S. Aug. 5, 2021).

Supplemental Appellate Briefing Continued on Removal Issues in Baltimore and Rhode
Island Cases; Fossil Fuel Companies Moved to Dismiss King County’s Case in Washington
Federal Court

In addition to the remand of the City of Hoboken’s climate change case and the order staying the

remand order in Minnesota’s case (both of which are discussed above), the following
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developments have occurred in the climate change cases brought against the fossil fuel industry
by state and local governments:

e In Baltimore’s case, both the fossil fuel companies and Baltimore have filed
supplemental briefs in the Fourth Circuit Court of Appeals in the companies’ appeal of
the order remanding the case to state court. The fossil companies argue that Baltimore’s
claims arise under federal law and also that the action was removable pursuant to the
Outer Continental Shelf Lands Act because it has a connection with the companies’
activities on the outer continental shelf. Several amicus briefs were filed in support of the
companies by states led by Indiana, the U.S. Chamber of Commerce, trade groups led by
the National Association of Manufacturers, and Energy Policy Advocates. Mayor & City
Council of Baltimore v. BP p.l.c., No. 19-1644 (4th Cir.).

¢ In Rhode Island’s case, briefing also continued in the companies’ appeal of the remand
order. As in Baltimore’s appeal, states led by Indiana, trade groups, and the U.S.
Chamber of Commerce filed amicus briefs in support of the companies. After Rhode
Island filed its supplemental brief on August 27, in which it argued that its claims did not
arise under federal common law, and were not subject to removal under the Outer
Continental Shelf Lands Act, amicus briefs were filed in support of remand by other
states and by Natural Resources Defense Council, organizations representing local
governments, and foreign relations and federal court scholars. Rhode Island v. Shell Oil
Products Co., No. 19-1818 (1st Cir.).

e On August 23, 2021, fossil fuel companies filed motions to dismiss King County’s
lawsuit in the federal district court for the Western District of Washington. In their
motion to dismiss for failure to state a claim, the companies argued that King County’s
case was “virtually identical” to New York City’s case, and that the district court should
therefore dismiss it for the same reasons that the Second Circuit affirmed dismissal of
New York’s case (i.e., because federal common law applied but was displaced by the
Clean Air Act with respect to domestic emissions and because foreign policy
considerations foreclosed any federal common law remedy for claims related to foreign
emissions). The companies argued that even if state law did apply, the Clean Air Act and
foreign affairs doctrine would preempt the claims. In their second motion, the companies
argued that they were not subject to personal jurisdiction in Washington. King County v.
BP p.l.c., No. 2:18-cv-00758 (W.D. Wash.).

e On August 4, 2021, the federal district court for the Northern District of California stayed
proceedings in Oakland’s and San Francisco’s cases, in which a renewed motion to
remand and motion to amend are pending. The court directed counsel to inform the court
when the Ninth Circuit issues a ruling in County of San Mateo v. Chevron Corp., in
which the Ninth Circuit is considering the fossil fuel companies’ additional grounds for
removal on remand from the Supreme Court’s ruling that the scope of appellate review of
remand orders extends beyond federal-officer removal when federal-officer removal is
one of the removing defendants’ bases for removal. People of State of California v. BP
p.l.c., No. 3:17-cv-06011 (N.D. Cal. Aug. 4, 2021).

e Briefing was completed on New York City’s motion to remand its consumer protection
lawsuit against the fossil fuel industry to state court. City of New York v. Exxon Mobil
Corp., No. 1:21-cv-04807 (S.D.N.Y.).
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Environmental Groups Challenged Environmental Review for Offshore Oil and Gas Lease
Sale

Four environmental groups filed a lawsuit in federal court in the District of Columbia
challenging federal defendants’ decision to hold an offshore oil and gas lease sale in the Gulf of
Mexico. The complaint asserted claims under NEPA and the Administrative Procedure Act,
alleging, among other flaws, that the NEPA analysis “incredulously asserts that burning” up to
1.12 billion barrels of oil and 4.4 trillion cubic feet of natural gas that would result from the lease
sale “will not contribute to climate change” and will “reduce greenhouse gas emissions”
compared to a no-action alternative. The plaintiffs alleged that this “irrational conclusion” was
based “on the idea that foreign substitution effects would increase emissions if the U.S. did not
hold a lease sale,” an assumption that the plaintiffs was not supported by available information.
The plaintiffs also contended that the defendants should have updated the almost five-year-old
NEPA analysis to include “new information that demonstrates additional oil and gas leasing will
exacerbate the climate crisis to an extent that the Bureau did not consider in its previous NEPA
analysis.” The complaint also alleged that new information revealed other risks and threats,
including safety issues and harms to frontline communities and endangered species. Friends of
the Earth v. Haaland, No. 1:21-cv-02317 (D.D.C., filed Aug. 31, 2021).

Nantucket Residents Challenged Federal Approvals of Offshore Wind Project

Nantucket residents filed a lawsuit in federal court in Massachusetts alleging that the Bureau of
Ocean Energy Management’s environmental review of the Vineyard Wind 1 offshore wind
project did not comply with NEPA. The complaint alleged deficiencies in the environmental
impact statement’s consideration of greenhouse gases (GHG) , including inadequate analysis and
disclosure of construction-related emissions and operational emissions. The complaint also
alleged that BOEM failed to account for “GHG reduction benefits of whales and how the Project
and the other offshore wind projects, by causing whale mortality, will cause those benefits to
disappear.” In addition to their NEPA claim, the plaintiffs asserted that the federal defendants
violated the procedural and substantive requirements of the Endangered Species Act by failing to
ensure that the project would not jeopardize the survival of the North Atlantic Right Whale and
other federally listed species. ACK Residents Against Turbines v. U.S. Bureau of Ocean Energy
Management, No. 1:21-cv-11390 (D. Mass., filed Aug. 25, 2021).

Environmental Groups’ Challenge to Development Project in California Cited Protected
Species’ Vulnerability to Climate Change

Two environmental groups filed a lawsuit in the federal district court for the Eastern District of
California challenging federal authorizations for a 314-acre multi-use development in the City of
Chico. They asserted claims under the Endangered Species Act, NEPA, the Clean Water Act,
and the Administrative Procedure Act. The allegations in support of their Endangered Species
Act claims included that the U.S. Fish and Wildlife Service had ignored best available science
when establishing the environmental baseline for its jeopardy analysis for listed species (vernal
pool shrimp and meadowfoam), including information that the species’ habitats were adversely
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affected by and increasingly vulnerable to climate change. AquAlliance v. U.S. Fish & Wildlife
Service, No. 2:21-cv-01527 (E.D. Cal., filed Aug. 25, 2021).

Lawsuit Challenged Determination that Freshwater Minnow Did Not Warrant Protection
as Endangered or Threatened Species

Center for Biological Diversity filed a lawsuit challenging the U.S. Fish and Wildlife Service’s
determination that the Clear Lake hitch—a large freshwater minnow native to Clear Lake in
Lake County, California—was not warranted for listing under the Endangered Species Act. The
complaint alleged that the decision was unlawful and failed to rely on the best scientific and
commercial data available, including by arbitrarily ignoring the FWS’s own analysis that hitch
“are critically vulnerable to climate change.” The complaint asserted claims under the
Endangered Species Act and the Administrative Procedure Act. Center for Biological Diversity
v. U.S. Fish & Wildlife Service, No. 3:21-cv-06323 (N.D. Cal., filed Aug. 17, 2021).

Trade Groups Filed New Lawsuit Challenging Moratorium on Federal Oil and Gas Lease
Sales

American Petroleum Institute and other national, international, and regional trade groups filed a
lawsuit in federal district court in Louisiana seeking to compel federal defendants to proceed
with onshore and offshore oil and gas lease sales. The trade groups alleged that the defendants
had implemented a moratorium on the lease sales in violation of the Administrative Procedure
Act, the Mineral Leasing Act, the Federal Land Policy and Management Act, the Outer
Continental Shelf Lands Act, and NEPA. American Petroleum Institute v. U.S. Department of the
Interior, No. 2:21-cv-02506 (W.D. La., filed Aug. 16, 2021).

Challenge to Crude Oil Pipeline Voluntarily Dismissed After Developer Abandoned Project

On August 13, 2021, three environmental organizations voluntarily dismissed their federal
lawsuit challenging the U.S. Army Corps of Engineers’ authorization of the Byhalia crude oil
pipeline under Nationwide Permit 12. The organizations’ notice reported that the pipeline
developer had abandoned the project and the approvals at issue in the litigation. Memphis
Community Against Pollution Inc. v. U.S. Army Corps of Engineers, No. 2:21-cv-02201 (W.D.
Tenn. Aug. 13, 2021).

Plaintiffs Reported Agreement in Principle Regarding Settlement of Challenges to Oil and
Gas Lease Sales in Western U.S.

In three cases challenging oil and gas lease sales in the western United States, the plaintiffs asked
the federal district court for the District of Columbia to stay the proceedings for 60 days to
facilitate a negotiated final resolution of the cases. They reported that they had reached “an
agreement in principle on a framework for a settlement agreement that would result in the
stipulated dismissal” of the cases. The federal defendants did not oppose the motion, but certain
intervenors opposed the stays on the grounds that challenges to some of the lease sales were
untimely and that the court therefore should resolve intervenor American Petroleum Institute’s
motions to dismiss those claims in the interests of vindicating the purposes served by the Mineral
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Leasing Act’s 90-day limitations period for review of decisions involving oil and gas leases. The
federal defendants previously sought voluntary remand of the cases. WildEarth Guardians v.
Haaland, No. 16-cv-1724 (D.D.C.), WildEarth Guardians v. Haaland, No. 21-cv-175 (D.D.C.),
WildEarth Guardians v. Haaland, No. 20-cv-56 (D.D.C.).

Federal Government Proceeded with Offshore and Onshore Oil and Gas Leasing but
Appealed Louisiana Federal Court Injunction

On August 16, 2021, federal defendants filed a notice of their appeal of a Louisiana federal
district court’s decision granting plaintiff states” motion for a preliminary injunction barring the
Biden administration from implementing a pause on new oil and natural gas leases on public
lands or in offshore waters. A week earlier, the plaintiff states filed a motion for order to show
cause and to compel compliance with the preliminary injunction, arguing that the defendants
violated the court’s order by refusing to hold new onshore lease sales and move forward with
offshore lease sales. The defendants opposed this motion, contending that they had been working
over the last 10 weeks to prepare to hold onshore and offshore leases, and that they were *“on
track” to publicly announce onshore and offshore leasing activity by August 31. In a press
release on August 24, the Interior Department announced steps to comply with the district
court’s injunction and also said it would undertake “a programmatic analysis to address what
changes in the Department’s programs may be necessary to meet the President’s targets of
cutting greenhouse gas emissions in half by 2030 and achieving net zero greenhouse gas
emissions by 2050.” On August 31, BOEM issued a record of decision for Lease Sale 257. Also
on August 31, BLM sought public input on parcels proposed for potential oil and gas leasing.
Louisiana v. Biden, No. 2:21-cv-00778 (W.D. La.).

Lawsuit Alleged that Air Quality Management District’s Rule Was Unlawful Regulation of
Truck Emissions

California Trucking Association (CTA) filed a lawsuit in federal court in California seeking to
block implementation of a rule adopted by the South Coast Air Quality Management District
(SCAQMD). CTA alleged the rule was intended “to control mobile source emissions by
imposing preempted [zero emission or near zero emission (ZE/NZE)] emissions standards on
medium to heavy-duty trucks used at warehouses, backed by the threat of economic sanctions
styled as a mitigation fee.” The complaint alleged that the rule imposed compliance obligations
on warehouses based on the number, type, and emission characteristics of trucks that visit the
warehouse facilities. CTA said SCAQMD had styled the rule as a lawful indirect source review
rule but that it was “not truly concerned with indirect sources” such as vehicle trips by workers
traveling to and from warehouse, construction equipment used to construct new warehouses, or
direct emissions from warehouses. Instead, CTA alleged, the rule was “entirely about the trucks”
and was therefore preempted by the Clean Air Act and the Federal Aviation Administration
Authorization Act of 1994. CTA also alleged that the rule violated state air laws and constituted
an unlawful tax. California Trucking Association v. South Coast Air Quality Management
District, No. 2:21-cv-06341 (C.D. Cal., filed Aug. 5, 2021).

Lawsuit Challenged Removal of Seasonal Restrictions on “Hopper Dredging” in North
Carolina Harbors
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A lawsuit filed in the federal district court for the Eastern District of North Carolina alleged that
the U.S. Army Corps of Engineers acted in violation of NEPA and the Administrative Procedure
Act when it ended seasonal restrictions on hopper dredging at Wilmington and Morehead City
Harbors in North Carolina. The complaint alleged that hopper dredges were “massive vessels
that operate like a vacuum cleaner” by sucking up bottom sediment and discharging it into a
“hopper” within the vessel until disposal, and that such dredging “poses a unique and often fatal
risk to aquatic wildlife.” The complaint alleges that the Corps failed to adequately address or
disclose impacts of eliminating the restrictions, including climate change impacts such as “the
compounding impacts climate change will have on species, water quality, water temperatures, or
the affected project area.” Cape Fear River Watch v. U.S. Army Corps of Engineers, No. 7:21-
cv-138 (E.D.N.C., filed Aug. 4, 2021).

Tribe and Nonprofit Groups Challenged Corps of Engineers Permit for Oil Export
Terminal Expansion Project in Texas

The Karankawa Kadla Tribe of the Texas Gulf Coast and two nonprofit organizations filed a
lawsuit against the U.S. Army Corps of Engineers in the federal district court for the Southern
District of Texas challenging issuance of a Clean Water Act Section 404 permit for expansion of
the Moda Ingleside Energy Center, a crude oil export terminal in the Corpus Christi Ship
Channel. The plaintiffs asserted violations of the Clean Water Act, NEPA, and the
Administrative Procedure Act, including a failure to consider the expansion’s contribution to
climate change. Indigenous Peoples of the Coastal Bend v. U.S. Army Corps of Engineers, No.
2:21-cv-00161 (S.D. Tex., filed Aug. 3, 2021).

August 4, 2021, Update # 149
FEATURED CASE

Washington Supreme Court Said Climate Activist Was Entitled to Present Necessity
Defense Based on Evidence that Legal Alternatives Were Not “Truly Reasonable”

The Washington Supreme Court ruled that a climate activist should be permitted to present a
necessity defense to charges of criminal trespass and unlawful obstruction of a train in
connection with a 2016 protest on railroad tracks used by trains carrying coal and oil products.
The Supreme Court reversed an intermediate appellate court’s decision affirming a superior court
determination that the defendant could not present a necessity defense. The intermediate
appellate court held that the defendant was not entitled to present the defense because he had
“reasonable legal alternatives” to trespass and obstruction even if those alternatives were not
effective. The Supreme Court called the appellate court’s conclusion that there are always
reasonable legal alternatives to disobeying constitutional laws “untenable,” and held that
“reasonable legal alternatives” must be effective. Whether a legal alternative was “truly
reasonable” would be a fact-dependent determination, and “[i]f the defendant offers evidence
that they have actually tried the alternative, had no time to try it, or have a history of futile
attempts with the alternative, they have created a question of fact for the jury regarding whether
there are reasonable legal alternatives.” In this case, the defendant had presented a question of
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fact as to whether reasonable legal alternatives existed with evidence of his efforts over the years
to “call[] attention to the harms of climate change through lawful methods.” The Supreme Court
also noted the testimony of the defendant’s expert on nonviolent resistance “that peaceful civil
disobedience is essential to combating climate change.” In the interests of judicial economy, the
Supreme Court also held that the defendant satisfied the other three elements of the necessity
defense: (1) he presented sufficient evidence to reach a jury on the question of whether he
believed his actions were necessary to avoid or minimize harms; (2) he did not bring about the
threatened harms; and (3) he presented sufficient facts to support a conclusion that the harms he
sought to avoid were greater than the harm caused by violation of the law, including evidence
that he planned the protest for a time when trains were not scheduled to approach and that he
notified the railway company. State of Washington ex rel. Haskell v. Spokane County District
Court, No. 98719-0 (Wash. July 15, 2021).

DECISIONS AND SETTLEMENTS

First Circuit Vacated Stay Order in Lawsuit Alleging Exxon Failed to Prepare Petroleum
Terminal for Climate Change

The First Circuit Court of Appeals ruled that a federal district court in Massachusetts improperly
stayed Conservation Law Foundation’s citizen suit charging Exxon Mobil Corporation (Exxon)
with violating its National Pollutant Discharge Elimination System (NPDES) permit as well as
the Resource Conservation and Recovery Act by failing to account for climate change factors at
a petroleum storage and distribution terminal in Everett, Massachusetts. The district court had
granted Exxon’s motion to stay the case under the doctrine of primary jurisdiction to allow the
U.S. Environmental Protection Agency (EPA) to issue a decision on Exxon’s application to
renew the NPDES permit, which had expired in 2014. The First Circuit found that it had
appellate jurisdiction even though the stay order was not a final decision because the stay order
rendered Conservation Law Foundation “effectively out of court” due to the length of the stay
and its indefinite nature. The First Circuit further found that the stay was unnecessary because
abstention under the primary jurisdiction doctrine was improper. The First Circuit concluded that
two of the three factors for application of the primary jurisdiction doctrine could weigh in favor
of a stay—(1) issuing the permit was “at the heart” of the task assigned to EPA by Congress, and
(2) the court assumed for the sake of argument that “agency expertise would be helpful to
unravel which climate models most accurately capture the effects of the climate change factors”
that Exxon allegedly failed to take into account. The First Circuit concluded, however, that the
third factor—whether EPA’s decision would materially aid the court—outweighed the other
factors and that EPA’s determination on the permit application “seems to us largely irrelevant to
whether ExxonMobil has violated the conditions of the permit currently in effect” and that it was
“wholly speculative whether the issuance of the permit will illuminate EPA’s beliefs as to the
best climate change models or how good engineers would respond to them.” The court also
found that a need for “national uniformity” was not at issue in this case. The First Circuit
therefore disagreed with the district court’s determination that EPA’s decision on the permit
could render much of the case moot, as well as the district court’s belief that deferring to EPA
would not delay resolution of the case. The First Circuit vacated the stay order and remanded to
the district court. Conservation Law Foundation v. Exxon Mobil Corp., No. 20-1456 (1st Cir.
July 1, 2021).
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Ninth Circuit Affirmed Rejection of NEPA Challenges to Immigration Policies

The Ninth Circuit Court of Appeals affirmed judgment in favor of the Secretary of the
Department of Homeland Security on claims that the Department violated the National
Environmental Policy Act (NEPA) by failing to consider environmental impacts of certain
immigration programs and policies. The plaintiffs—identified as environmentalists,
environmental groups, natural resource conservation groups, and cattle ranchers—alleged,
among other things, that the immigration actions resulted in increased greenhouse gas emissions.
The Ninth Circuit found that a manual that described how the Department would implement
NEPA was not a final agency action subject to review under the Administrative Procedure Act,
and that immigration “programs” challenged by the plaintiffs, including Temporary Protective
Status and long-term nonimmigrant visas, were not discrete agency actions subject to review.
The Ninth Circuit ruled that the plaintiffs did not have standing for their remaining claims.
Whitewater Draw Natural Resource Conservation District v. Mayorkas, No. 20-55777 (9th Cir.
July 19, 2021).

D.C. Circuit Said EPA Endangered Species Determinations for 2019 Renewable Fuel Rule
Were Arbitrary and Capricious

The D.C. Circuit largely rejected challenges to the U.S. Environmental Protection Agency’s
(EPA’s) 2019 rule setting renewable fuel volumes in the Clean Air Act’s Renewable Fuel
Standard Program. The court rejected all arguments by obligated parties and renewable fuel
producers but agreed with environmental petitioners that EPA’s (1) determination that the rule
would have no effect on endangered species or their critical habitat and (2) decision not to reduce
applicable volumes to prevent severe environmental harm were at odds with the evidence in the
administrative record. Growth Energy v. EPA, No. 19-1023 (D.C. Cir. July 16, 2021).

Ninth Circuit Dismissed Appeal of Denial of Environmental Groups’ Preliminary
Injunction Motion in Keystone XL Case; District Court Denied Motion to Dismiss
Challenge to 2019 Presidential Permit as Moot

After the developers terminated the Keystone XL pipeline project, the Ninth Circuit Court of
Appeals on July 16, 2021 dismissed for lack of jurisdiction an appeal of the district court’s denial
of a motion for a preliminary injunction barring work on the pipeline. The Ninth Circuit declined
to remand with instructions for dismissal of the underlying action and also declined to vacate any
district court decisions. In addition, the Ninth Circuit took no position on whether the underlying
action was moot or whether vacatur was appropriate, instead leaving those matters to the district
court. On July 21, the plaintiffs filed their opposition in district court in Montana to the
developers’ motion to dismiss the action as moot. The plaintiffs cited three reasons that the case
was not moot: (1) President Biden’s revocation of the presidential permit could be vacated in the
pending Texas v. Biden litigation in the Southern District of Texas and President Biden or a
future president could reinstate the permit; (2) the developers had not committed to address the
harmful effects of the uncompleted construction of the pipeline project; and (3) the developers
could revive the project if they are unsuccessful in a $15 billion claim under the arbitration
provision of the North American Free Trade Agreement based on economic harm from President
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Biden’s revocation. The developers announced their filing of a notice of intent to pursue such a
claim on July 2. The plaintiffs argued that these factors make the lawfulness of the presidential
permit granted by President Trump “anything but a moot question.” On July 30, 2021, the district
court (which previously determined that the revocation of the permit did not render the case
moot) denied the developers’ motion to dismiss. The court found that nothing in the developers’
announcement of the termination of the project altered its earlier decision on mootness. The
court said the 2019 permit continued to present a live controversy, and that, even if it did not, it
met the mootness exception for voluntary cessation of unlawful activity. Indigenous
Environmental Network v. Biden, No. 20-36068 (9th Cir. July 16, 2021); Indigenous
Environmental Network v. Trump, No. 4:19-00028 (D. Mont. July 30, 2021).

In the case challenging President Biden’s revocation of the presidential permit, the federal
government moved to dismiss, arguing that the case was moot, that the court lacked jurisdiction
to grant relief against the president and the agency defendants, and that the states lacked
standing, which also made venue improper. The defendants also argued that the states failed to
state a separation of powers claim or a non-delegation claim. On July 13, the federal district
court for the Southern District of Texas stayed discovery until the motion to dismiss was
decided, citing “unique circumstances” due to separate of powers concerns related to seeking
discovery against the president and vice president, and also due to the “expansive scope” of
proposed discovery, especially since the case appeared to involve a “purely legal question” about
the scope of presidential authority. Texas v. Biden, No. 3:21-cv-00065 (S.D. Tex. July 12, 2021).

Pipeline Company Voluntarily Dismissed Appeal in Case Challenging South Portland
Ordinance

On July 15, 2021, a company that operates a crude oil pipeline system running from South
Portland, Maine, to oil refineries in Quebec filed a stipulation of voluntary dismissal in the First
Circuit Court of Appeals to voluntarily dismiss its appeal of a district court decision upholding a
South Portland ordinance that prohibited bulk loading of crude oil onto marine tank vessels. The
Portland Press Herald reported that the pipeline company said its parent company decided to
dismiss the appeal because the company did not have current plans to reverse the flow in the
pipeline to bring crude oil from Canada to South Portland for export. Portland Pipe Line Corp. v.
City of South Portland, No. 18-2118 (1st Cir. July 15, 2021).

Parties Agreed to Dismissal of Lawsuit After Interior Department Withdrew 2019
Interpretation that Allegedly Expanded Potential Sand Mining of Coastal Barriers

National Audubon Society, Secretary of the Interior Deb Haaland, other federal defendants, and
New Jersey localities who intervened as defendants agreed to the dismissal of National Audubon
Society’s lawsuit challenging a 2019 Interior Department memorandum that interpreted the
Coastal Barrier Resources Act to allow use of sand removed from within the Coastal Barrier
Resources System for shoreline stabilization projects outside the System. National Audubon
Society alleged that the rule “vastly expands potential sand mining projects in delicate coastal
barriers” and further alleged that coastal barriers would become even more important due to
climate change and were expected to mitigate $108 billion of sea level rise and flooding damages
over the next 50 years. On June 22, 2021, the federal defendants informed the court that they
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anticipated that they would revise the 2019 interpretation and issue a new interpretation. In July,
the Interior Department rescinded the 2019 memorandum, reinstating the interpretation that had
been in place from 1994 to 2019, which required that sand from the System be used only in
shoreline stabilization projects within the System. The Biden-Harris administration had
identified the 2019 interpretation as an action to be reviewed under President Biden’s Executive
Order 13990 on “Protecting Public Health and the Environment and Restoring Science to Tackle
the Climate Crisis.” National Audubon Society v. Haaland, No. 1:20-cv-05065 (S.D.N.Y. July
23, 2021).

Federal Court Rejected Federal Preemption Challenge to Berkeley Natural Gas Ban

The federal district court for the Northern District of California ruled that a restaurant trade
association failed to state a claim that the federal Energy Policy and Conservation Act (EPCA)
preempted the City of Berkeley’s ordinance prohibiting natural gas infrastructure in new
construction. The court rejected Berkeley’s jurisdictional grounds for dismissal (standing and
ripeness) but found that the association failed to demonstrate that EPCA expressly preempted
Berkeley’s ordinance because the ordinance “does not directly regulate either energy use or
energy efficiency of covered appliances.” The court further found that EPCA’s legislative history
did not support the plaintiff’s “expansive interpretation.” The court also noted that states and
localities “expressly maintain control over the local distribution of natural gas under related
federal statutes” such as the Natural Gas Act. The court declined to exercise supplemental
jurisdiction over the plaintiff’s state law claims and dismissed them without prejudice. Sabin
Center Senior Fellow Amy Turner discussed the court’s decision in a post on the Climate Law
Blog. California Restaurant Association v. City of Berkeley, No. 4:19-cv-07668 (N.D. Cal. July
6, 2021).

“Valve Turner” Defendants Convicted of Aiding and Abetting Criminal Damage to
Property

On July 8, 2021, a jury in Minnesota state court found four activists guilty of aiding and abetting
fourth degree criminal damage to property, a misdemeanor offense. The defendants were arrested
in February 2019 after they entered an Enbridge pipeline valve site and turned valves on a
pipeline. The defendants were sentenced to 15 days in jail, with credit for time served, and to pay
fees and fines of $75. The court also ordered a one-year probation term and directed them not to
enter any Enbridge property or facility. The Climate Defense Project’s Climate Necessity
Defense Case Guide indicates that in August 2019 the court granted in part the State’s motion to
exclude evidence for a necessity defense, finding that the “Four Necessity Valve Turners” had
legal alternatives and failed to show that climate change harms were imminent; the court found,
however, that the defendants presented sufficient evidence of a direct causal connection between
violating the law and preventing harm. The Case Guide reports that the court excluded expert
testimony but allowed a limited necessity defense. State v. Yildirim, No. 31-CR-19-395 (Minn.
Dist. Ct. July 8, 2021).

Maryland Appellate Court Affirmed Ruling for Baltimore in Case Seeking
Correspondence and Agreements Related to City’s Climate Case
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The Maryland Court of Special Appeals affirmed a decision granting summary judgment to the
Mayor and City Council of Baltimore (the City) in a case brought by Energy Policy Advocates
under the Maryland Public Information Act to compel the City to disclose correspondence
between City attorneys and outside environmental groups, as well as correspondence and
agreements with the law firm that represents the City in its lawsuit seeking to hold fossil fuel
companies liable for their contributions to climate change. The appellate court found that the
circuit court did not abuse its discretion when it granted summary judgment to the City based on
the City’s pleadings and an affidavit. The appellate court noted that the judge had found that in
camera review or a Vaughn index were not necessary because the information requested by
Energy Policy Advocates was protected from disclosure given that there was ongoing litigation.
Energy Policy Advocates v. Mayor & City Council of Baltimore, No. 1059 (Md. Ct. Spec. App.
July 15, 2021).

D.C. Court Said Climate Scientist Provided Sufficient Evidence of Actual Malice for Blog
Authors but Not for Publisher

In climate scientist Michael Mann’s defamation lawsuit against individuals and organizations
that published blog posts that characterized his work as fraudulent and attributed misconduct to
him, a District of Columbia Superior Court denied summary judgment motions by the defendants
on the issue of the individual authors’ “actual malice” and by Mann on the issue of the falsity of
the blog posts. The court found, however, that Mann failed to offer evidence establishing that
Competitive Enterprise Institute (CEI)—which published one of the blogs—acted with “actual
malice.” (The court made a similar ruling in March 2021 with respect to National Review, Inc.
the publisher of the other blog.) The court said this failure to establish actual malice was the
result of the nature of the blog, which was “designed for low-effort management on the part of
CEI, where outside writers enjoy a platform for their opinions, with only cursory review by a
relatively low-ranking CEl employee prior to publication.” With respect to the author of the post
on CEI’s blog, the court found that Mann offered “significant evidence” that would allow a
reasonable jury to find that the author acted with actual malice. The court denied summary
judgment on the issue of whether the article was false. In a separate decision, the court denied a
motion by the author of the blog post on the National Review’s website for summary judgment
on the issues of protected speech concerning public opinions, actual malice, truth, and whether
Mann should be awarded damages. The court also denied Mann’s motion for summary judgment
on the issue of whether statements in the blog post were false. Mann v. National Review, Inc.,
2012 CA 008263 B (D.C. Super. Ct. July 22, 2021).

NEW CASES, MOTIONS, AND OTHER FILINGS
Courts of Appeal Received New Briefs on Removal Issues in State and Local Climate Cases

Supplemental briefing began in federal courts of appeal in cases remanded by the Supreme Court
after the Court issued its decision in Mayor & City Council of Baltimore v. BP p.l.c. holding that
the scope of appellate review of remand orders extended beyond review of removal based on the
federal-officer removal statute.
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¢ In Rhode Island’s case, the defendants submitted their principal supplemental brief on
July 28, arguing that removal of the case was proper because Rhode Island’s claims
necessarily arose under federal law and also because the case had a connection with the
defendants’ activities on the outer continental shelf. The Chamber of Commerce of the
United States of America filed an amicus brief in support of the defendants, arguing that
federal courts had original jurisdiction over cases with claims that have an “inherently
federal basis” and that the artful pleading doctrine applied to Rhode Island’s state law
claims “about the inherently global problem of climate change.” Rhode Island v. Shell Oil
Products Co., No. 19-1818 (1st Cir.).

e Inthe Tenth Circuit, both fossil fuel companies and local government entities filed
supplemental briefs on July 16. The local governments argued that the court should reject
the companies’ remaining arguments for removal (federal common law, Grable
(substantial federal question), complete preemption, federal enclave jurisdiction, and the
Outer Continental Shelf Lands Act). The fossil fuel companies’ supplemental brief
focused on their argument that federal common law necessarily governed the local
governments’ claims because the claims concerned injuries allegedly caused by interstate
emissions. The companies argued that the Second Circuit’s recent decision affirming the
dismissal of New York City’s climate case supported their position because New York’s
claims were “indistinguishable” from the claims in this case. The local governments took
the position that the Second Circuit’s decision regarding the application of federal
common law was distinct from the jurisdictional question at issue in this case; the local
governments also argued, however, that the Second Circuit’s decision was incorrect.
Board of County Commissioners of Boulder County v. Suncor Energy (U.S.A.), Inc., No.
19-1330 (10th Cir. July 16, 2021).

e In Baltimore’s case, the fossil fuel companies’ supplemental opening brief is due August
6, the supplemental response brief is due September 7, and any supplemental reply brief
is due September 28. Mayor & City Council of Baltimore v. BP p.l.c., No. 19-1644 (4th
Cir. July 26, 2021).

In addition, briefing began in fossil fuel companies’ appeals of the remand orders in cases
brought by the City and County of Honolulu and the County of Maui. The companies argued that
the actions were removable under the federal-officer removal statute, the Outer Continental Shelf
Lands Act, and federal enclave jurisdiction. They also preserved their argument that Honolulu’s
and Maui’s claims necessarily arose under federal law because they related to interstate and
international air emissions, an argument rejected by the Ninth Circuit in City of Oakland v. BP
p.l.c., as well as the argument that the plaintiffs’ claims depend on the resolution of substantial
federal questions related to the federal government’s exclusive control over navigable waters of
the United States, issues of treaty interpretation, issues of constitutional law, and federal
relations. Two amicus briefs were filed in support of the companies, one by the U.S. Chamber of
Commerce and the other by a retired general and a retired admiral, who wrote that they “strongly
believe ... important national and international policy issues should be addressed to Congress
and the Executive Branch, not adjudicated piecemeal across the country in a multitude of state
courts.” City & County of Honolulu v. Sunoco LP, Nos. 21-15313, 21-15318 (9th Cir.).
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Developments in other local government climate cases pending in federal district courts included
the following:

e In Oakland and San Francisco’s case, a fully briefed renewed motion to remand is
pending before the federal district court for the Northern District of California. The
parties submitted a joint case management statement on July 9 in which they indicated
they were ready to proceed with the remand motion if the court was inclined to do so, but
that they would understand if the district court preferred to wait until the Ninth Circuit
ruled on the issues of remand under the Outer Continental Shelf Lands Act and federal
enclave jurisdiction. The defendants believed it would be reasonable to proceed on the
remand motion because two other grounds for removal were at issue in this case—(1)
Grable jurisdiction because Oakland and San Francisco’s misrepresentation claims
“necessarily incorporate affirmative federal constitutional elements imposed by the First
Amendment” and (2) a “more robust” basis for federal-officer removal than the Ninth
Circuit considered in rejecting federal-officer removal in San Mateo. The cities took the
position that the Ninth Circuit’s previous decisions in San Mateo and Oakland bound the
district court on these issues but did not object to proceeding. County of San Mateo v.
Chevron Corp. City of Oakland v. BP p.l.c., No. 3:17-cv-06011 (N.D. Cal.).

e OnJuly 7, New York City filed its memorandum of law in support of its motion to
remand. The defendants’ opposition to the motion is due by August 16. City of New York
v. Exxon Mobil Corp., No. 1:21-cv-04807 (S.D.N.Y. July 7, 2021).

e In King County’s case, which has been stayed since October 2018, the court granted the
parties’ stipulated motion regarding deadlines for the defendants’ renewed motions to
dismiss. Within 45 days, the defendants must file their motions to dismiss for failure to
state a claim and for lack of personal jurisdiction. King County v. BP p.l.c., No. 2:18-cv-
00758 (W.D. Wash. July 7, 2021).

After Congressional Review Act Disapproval, Petitioners Sought Voluntary Dismissal of
Challenges to Trump EPA Amendments to Oil and Gas New Source Standards

Petitioners challenging the September 2020 EPA rule that repealed significant portions of the
new source performance standards (NSPS) for the oil and natural gas sector moved for voluntary
dismissal of their petitions for review in the D.C. Circuit after President Biden signed a joint
resolution under the Congressional Review Act disapproving the September 2020 rule. The rule
removed sources in the transmission and storage segment from the source category, rescinded the
NSPS applicable to such sources, and also rescinded methane-specific requirements applicable to
production and processing sources. The final rule also adopted an interpretation of Clean Air Act
Section 111 that required, as a predicate to establishing NSPS, a determination by EPA that a
pollutant causes or contributes significantly to dangerous air pollution. In a related case seeking
to compel EPA to establish emission guidelines for methane emissions from existing sources in
the oil and gas sector, the federal district court for the District of Columbia accepted the parties
proposal that the parties submit a joint status report regarding how they wished to proceed after
EPA issues a proposed rule for the emission guidelines. California v. Regan, Nos. 20-1357, 20-
1359, 20-1363 (D.C. Cir. July 29, 2021); New York v. EPA, No. 1:18-cv-00773 (D.D.C. July 7,
2021).
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Environmental Groups Appealed Dismissal of NEPA Regulations Lawsuit

Environmental groups filed a notice of appeal of the order of the federal district court for the
Western District of Virginia dismissing their lawsuit challenging the Trump administration’s
amendment of the Council on Environmental Quality’s regulations implementing NEPA. The
district court held that the plaintiffs did not have standing and that their claims were not ripe.
Wild Virginia v. Council on Environmental Quality, No. 3:20-cv-00045 (W.D. Va. July 30,
2021).

BLM Sought Remand Without Vacatur of NEPA Documents in Western State Oil and Gas
Leasing Challenges

On July 30, 2021, the U.S. Bureau of Land Management (BLM) asked the federal district court
for the District of Columbia for voluntary remand without vacatur of environmental assessments
and findings of no significant impact in three cases challenging oil and gas lease sales in
Colorado, Montana, New Mexico, Utah, and Wyoming. The cases were filed in 2016, 2020, and
2021. The federal defendants told the court that they had determined that remand was
appropriate to allow additional analysis under NEPA in light of the court’s November 2020
decision in the 2016 case that found shortcomings in the analysis of greenhouse gas emission
associated with the Wyoming leases at issue in that case. The federal defendants asserted that
remand without vacatur was appropriate because there was “at least a serious possibility” that
BLM would be able to substantiate its decision on remand, because the court lacked authority to
order vacatur without an independent determination that the leasing decisions did not comply
with NEPA, and because the plaintiffs and intervenors would have an opportunity to challenge
any decisions the agency made on remand. American Petroleum Institute, which intervened as a
defendant in all three cases, filed motions to dismiss in the 2020 and 2021 lawsuits, arguing that
challenges to some of the leases in the lawsuits were time-barred. In the 2021 case, API also
argued that res judicata or the doctrine of laches should bar the plaintiffs from challenging
leasing decisions issued prior to the plaintiffs’ filing of their 2020 lawsuit. WildEarth Guardians
v. Haaland, No. 1:21-cv-00175 (D.D.C. July 30, 2021); WildEarth Guardians v. Haaland, No.
1:20-cv-056 (D.D.C. July 30, 2021); WildEarth Guardians v. Haaland, No. 1:16-cv-01724
(D.D.C. July 30, 2021).

Federal Securities Actions Against Oatmilk Company Included Greenwashing Allegations

Two securities class actions filed in the federal district court for the Southern District of New
York alleged that Oatly Group AB, the oatmilk company, and Oatly officials and directors made
false statements and failed to disclose adverse facts that deceived the investing public and
artificially inflated the prices of Oatly stock shares between the time of the company’s initial
public offering in the United States in May 2021 and July 2021, when a short seller issued a
report on “a number of improprieties at Oatly, including improper accounting practices and
greenwashing (making the Company’s product appear more sustainable than it actually is).” The
complaint alleged that Oatly’s statements in the registration statement filed with the Securities
and Exchange Commission and in an investor presentation including misleading statements
related to the greenhouse gas emissions and energy consumption associated with its product.
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Bentley v. Oatly Group AB, No. 1:21-cv-06485 (S.D.N.Y., filed July 30, 2021); Jochims v. Oatly
Group AB, No. 1:21-cv-06360 (S.D.N.Y., filed July 26, 2021).

States Moved for Preliminary Injunction in Social Cost of Carbon Lawsuit in Louisiana

Louisiana and the nine other states challenging the Biden administration’s social cost of
greenhouse gases estimates in the federal district court for the Western District of Louisiana filed
a motion for a preliminary injunction. The states argued that they were likely to succeed on the
merits of their claims that promulgation of the estimates was beyond the authority of President
Biden and the Interagency Working Group that released the estimates and that the estimates
violated the Administrative Procedure Act, as well as the Energy Policy and Conservation Act,
the Clean Air Act, NEPA, the Mineral Leasing Act, and the Outer Continental Shelf Lands Act.
The states also contended that the estimates would cause irreparable harm to their sovereign,
proprietary, and parens patriae interests. Landmark Legal Foundation filed a motion for leave to
file an amicus brief in support of the preliminary injunction motion. The brief would focus on
separation of powers and Administrative Procedure Act issues. Louisiana v. Biden, No. 2:21-cv-
01074 (W.D. La. July 29, 2021).

In a separate lawsuit pending in the federal district court for the Eastern District of Missouri,
briefing was completed during July on both the motion for preliminary injunction filed by 13
other states to block the social cost of greenhouse gases and the motion to dismiss filed by the
Biden administration. Missouri v. Biden, No. 4:21-cv-00287 (E.D. Mo.).

Solar Company Challenged Federal Approvals for Offshore Wind Project

Two related companies that own, operate, and develop solar electric generating facilities and the
president and senior general counsel (also a part-time resident of Edgartown, Massachusetts)
filed a lawsuit in the federal district court for the District of Massachusetts challenging the
Vineyard Wind Project, an 800-megawatt offshore wind farm that would be the first commercial-
scale offshore wind farm in the United States. The plaintiffs alleged that the defendants violated
NEPA, the Outer Continental Shelf Lands Act, the Clean Water Act, and the Marine Mammal
Protection Act. The complaint’s allegations included that the final environmental impact
statement (FEIS) failed to analyze the cumulative and lifecycle greenhouse gas impacts of
offshore wind projects, and that the FEIS assumed, without analysis, that offshore wind
generation would not itself add to global warming over the next 10 years and that offshore wind
would displace natural gas generation and not other forms of renewable energy generation. The
complaint also alleged that the FEIS did not take a hard look at warming generated by the
project’s alteration of wind flow. The plaintiffs contended that the defendants should have
evaluated a no-action alternative’s climate effects and effects on onshore renewable energy. In
addition, the complaint alleged that the FEIS failed to properly analyze climate change effects on
hurricanes that may impact the project and that the FEIS was “riddled with over-assessments of
the purported benefits” of the project, including climate benefits. Another climate change-related
allegation was an alleged failure to consider the impacts of the project and climate change on the
food supply for the North Atlantic Right Whale. Allco Renewable Energy Ltd. v. Haaland, No.
1:21-cv-11171 (D. Mass., filed July 18, 2021).
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Short-Term Measures Sought to Protect Steelhead and Salmon

Environmental groups and the State of Oregon filed motions for preliminary injunctions in the
long-standing lawsuit challenging biological opinions prepared under the Endangered Species
Act for the continued operation and maintenance of the Columbia River System. The most recent
biological opinion (BiOp) and related record of decision (ROD) were issued in September 2020
after district courts invalidated six earlier biological opinions. Oregon argued that many errors
identified by the court when it invalidated prior BiOps were repeated in the 2020 BiOp and ROD
and that the “precarious” status quo of salmon and steelhead fish had worsened because of low
population abundances and climate change. Oregon requested short-term measures to protect
listed fish while the federal defendants comply with legal obligations. The environmental groups
argued that a preliminary injunction was “urgently needed to reduce irreparable harm” to listed
steelhead and salmon. They contended that they were likely to succeed on the merits of their
claims, including their claim that the defendants failed “to rationally or legally account for the
effect of advancing climate change.” American Rivers v. National Marine Fisheries Service, No.
3:01-cv-00640 (D. Or. July 16, 2021).

Other States and NRDC Weighed in on States’ Requested Intervention as Defendants in
Juliana Case; Plaintiffs Said They Would Not Seek Nominal Damages

In Juliana v. United States, briefing was completed on the motion by states led by Alabama to
intervene as defendants for the limited purpose of contesting the district court’s jurisdiction and
to prevent a potential “collusive settlement” between the plaintiffs and the federal defendants.
Six other states, led by New York, filed a motion for leave to file a brief as amici in support of
the plaintiffs; they asserted an “interest in correcting proposed intervenors’ erroneous assertions
about purported collusion between the parties” in two lawsuits referenced in the motion to
intervene, as well as an interest in correcting the proposed intervenor states’ “incomplete picture
of the effects that federal action to address climate change will have on States and state
residents.” Natural Resources Defense Council (NRDC) also sought to file an amicus brief that
argued that the court should deny the intervention motion without prejudice. NRDC reasoned
that the states would not be prejudiced if intervention were deferred until the time of any
proposed consent decree that might affect the states’ interests. Other developments in the case
included the plaintiffs’ filing of a supplement to their motion for leave to file an amended
complaint. The modifications removed a plaintiff and substituted Biden administration officials
as defendants. The plaintiffs also informed the court in the motion that they had decided not to
seek to add nominal damages to their request for relief. On July 16, the federal defendants filed a
response to plaintiffs’ notice of supplemental authority regarding four recent Supreme Court
decisions that the plaintiffs argued supported their standing; the defendants said the decisions did
not affect the Ninth Circuit’s determination that declaratory relief could not on its own redress an
injury, and that the court therefore should deny the plaintiffs’ motion for leave to amend. In
addition, July 12 was the deadline for the Juliana plaintiffs to file a petition for certiorari in the
Supreme Court to seek review of the Ninth Circuit’s decision finding that they lacked standing.
Juliana v. United States, No. 6:15-cv-01517 (D. Or.). [Editor’s Note: Due to a technical issue,
some recent updates for Juliana v. United States are currently not available on the website.]

North Dakota Challenged Oil and Gas Leasing Moratorium
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The State of North Dakota filed a lawsuit in the federal district court for the District of North
Dakota seeking review of the Biden administration’s moratorium on federal oil and gas lease
sales. North Dakota asserted violations of the Mineral Leasing Act, the Federal Land Policy and
Management Act, NEPA, and the Administrative Procedure Act. The State asked the court to
compel the federal defendants to hold quarterly lease sales and to prohibit the defendants from
canceling lease sales in North Dakota. Two other lawsuits had previously been filed to challenge
the pause on leasing, and the Western District of Louisiana issued an order in June blocking the
pause on new onshore and offshore leasing. North Dakota v. U.S. Department of the Interior,
No. 1:21-cv-00148 (D.N.D., filed July 7, 2021).

Two New Citizen Suits Asserted Failure to Prepare Fuel Terminals for Climate Change

On July 7, 2021, Conservation Law Foundation filed two citizen suits asserting that the
defendants’ bulk storage and fuel terminals in New Haven, Connecticut violated the Clean Water
Act and Resource Conservation and Recovery Act. The complaints alleged that the defendants
had not designed, maintained, modified, or operated their terminals to account for “the numerous
effects of climate change,” including sea-level rise and more frequent and more severe storms.
Conservation Law Foundation sought declaratory and injunctive relief, civil penalties,
environmental restoration and compensatory mitigation, and costs of litigation, including
attorney and expert witness fees. Conservation Law Foundation v. Shell Oil Co., No. 3:21-cv-
00933 (D. Conn., filed July 7, 2021); Conservation Law Foundation v. Gulf Oil LP, No. 3:21-cv-
00932 (D. Conn., filed July 7, 2021).

Pro Se Constitutional Climate Suit Filed in Colorado Federal Court

A Colorado resident filed a pro se lawsuit in the federal district court for the District of Colorado
alleging that the United States and other federal defendants violated his fundamental
constitutional rights by causing and contributing to the accumulation of greenhouse gases in the
atmosphere. The plaintiff previously filed a similar lawsuit in the federal district court for the
District of Arizona, which administratively closed the case in August 2019 pending completion
of Juliana v. United States. Komor v. United States, No. 1:21-cv-01560 (D. Colo., filed June 9,
2021).

Lawsuit Alleged Failure to Consider Cumulative Climate Change Effects in Grazing
Analysis

A lawsuit filed in the federal district court for the District of Arizona alleged that the
environmental review for BLM’s revised livestock grazing analysis for the Sonoran Desert
National Monument Resource Management Plan failed to address problems with prior analysis
identified by the court in an earlier case. The plaintiffs alleged that BLM’s new decision violated
the Federal Land Policy and Management Act, the National Landscape Conservation System
Act, NEPA, and the National Historic Preservation Act. Among the alleged shortcomings in the
NEPA review was an alleged failure to analyze how proposed grazing, combined with the
impacts of drought, climate change, and other factors would affect the Monument’s biological
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and cultural objects. Western Watersheds Project v. U.S. Bureau of Land Management, No. 2:21-
cv-01126 (D. Ariz., filed June 29, 2021).

Petitioners Sought Minnesota High Court Review of Enbridge Replacement Pipeline
Approvals

Red Lake Band of Chippewa Indians, White Earth Band of Ojibwe, Honor the Earth, and Sierra
Club requested that the Minnesota Supreme Court review the June decision of the Minnesota
Court of Appeals that upheld a certificate of need and revised environmental impact statement
for Enbridge’s Line 3 Replacements Project. They sought review of two issues: the alleged
failure to evaluate the accuracy of long-range energy demand forecasts and the Public Utilities
Commission’s finding that the existing Line 3 was in urgent need of replacement for safety
reasons. In re Enbridge Energy, LP, Nos. A20-1071, A20-1072, A20-1074, A20-1075, A20-
1077 (Minn. July 14, 2021).

Suit Alleged Violations of Hawai‘i Environmental Policy Act in Approvals for Commercial
Aguarium Collection

A lawsuit filed in Hawai‘i state court alleged that a revised environmental impact statement for
commercial aquarium fishing violated the Hawai‘i Environmental Policy Act. Among other
things, the plaintiffs contended that the Board of Land and Natural Resources rejected an initial
final environmental impact statement on numerous grounds, including a failure to discuss “the
extreme threat of climate change” on reefs and the potential for mitigating harm if the proposed
fishery had unanticipated or greater negative effects with climate change—Dbut that the Board
failed to reject a revised FEIS that repeated the inadequacies. Kaupiko v. Board of Land &
Natural Resources, No. 1CCV-21-0000892 (Haw. Cir. Ct., filed July 13, 2021).

July 2, 2021, Update # 148
FEATURED CASE

Louisiana Federal Court Blocked Biden Administration “Pause” on New Oil and Gas
Leases

The federal district court for the Western District of Louisiana issued a nationwide preliminary
injunction barring the Biden administration from implementing a “Pause” on new oil and natural
gas leases on public lands or in offshore waters. President Biden ordered the pause in Executive
Order 14008, “Tackling the Climate Crisis at Home and Abroad,” to allow completion of a
“comprehensive review and reconsideration of Federal oil and gas permitting and leasing
practices in light of the Secretary of the Interior’s broad stewardship responsibilities ...,
including potential climate and other impacts associated with oil and gas activities on public
lands or in offshore waters.” Although the states challenging the pause based their request for a
preliminary injunction on federal agencies’ violations of the Administrative Procedure Act, the
court found as an initial matter that the states had made a showing that President Biden had
exceeded his powers when he ordered the “Pause” because the Outer Continental Shelf Lands
Act (OCSLA) does not grant specific authority for the President to pause offshore oil and gas
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leases. The court then proceeded to conclude that the states had alleged standing, with allegations
of particularized and concrete injuries based on loss of proceeds from new leases, as well as from
loss of jobs and economic damages. The court found that those alleged injuries were fairly
traceable to the pause and that a favorable ruling would redress the injuries. The court also found
that the states could establish standing as a result of “special solicitude.” In addition, the court
found that the states’ claims under the Administrative Procedure Act (APA) were within the
“zone of interests,” as were their citizen suit claim under OCSLA and their ultra vires claim. The
court rejected the government’s contention that the “Pause” and related actions—the cancellation
and stoppage of offshore lease sales and the cancellation or postponement of “eligible lands”
under the Mineral Leasing Act (MLA)—were not final agency actions reviewable under the
APA. The court cited cases finding actions that were not permanent to be final agency actions. In
addition, the court rejected the contention that these actions were committed to agency discretion
and therefore not reviewable; the court held that the pausing of a lease sale was not within the
discretion of agencies under either the OCSLA or the MLA. With respect to the criteria for a
preliminary injunction, the court found that the states had a substantial likelihood of success on
the merits on proving that the federal agencies implemented the “Pause” as directed by the
executive order both to sales under the MLA and the OCSLA. The court concluded that the
states had a substantial likelihood of success on the merits of their claims that the federal
agencies’ actions were contrary to law (the OCSLA and MLA), that their actions were arbitrary
and capricious, that the agencies failed to provide notice and an opportunity to comment, and
that they unreasonably withheld or unreasonably delayed action they were required to take. The
court also found that the states demonstrated a substantial threat of irreparable injury in the form
of “very substantial damages” from lost ground rents and bonuses that would be difficult or
impossible to recover due to sovereign immunity. In addition, the court found that equity and the
public interest weighed in favor of the plaintiff states. Having found that the factors for a
preliminary injunction were satisfied, the court also found that the injunction should be
nationwide in scope due to the need for uniformity. Louisiana v. Biden, No. 2:21-cv-00778
(W.D. La. June 15, 2021).

After the Louisiana federal court issued the nationwide injunction, the federal district court for
the District of Wyoming issued a sua sponte order in a separate case challenging the pause on
new onshore leasing. The order directed the parties to submit briefs on whether the court should
stay proceedings in light of the Louisiana court’s order. The parties all opposed staying the
proceedings, though the trade group petitioners said the court could temporarily defer ruling on
their motion for a preliminary injunction. On June 30, the Wyoming federal court denied the
motions without prejudice, finding that they were “materially moot.” Western Energy Alliance v.
Biden, No. 0:21-cv-00013 (D. Wyo. June 16, 2021).

DECISIONS & SETTLEMENTS

Supreme Court Declined to Review Ninth Circuit Reversal of Denial of Remand in
Oakland and San Francisco Climate Cases

On June 14, 2021, the U.S. Supreme Court denied fossil fuel companies’ petition for writ of
certiorari seeking review of the Ninth Circuit’s decision reversing the district court’s 2018 denial
of Oakland’s and San Francisco’s motions to remand their climate change nuisance cases to
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California state court. The petition had requested that the Court consider the questions of
“[w]hether putative state-law tort claims alleging harm from global climate change are
removable because they arise under federal law” and “[w]hether a plaintiff is barred from
challenging removal on appeal after curing any jurisdictional defect and litigating the case to
final judgment.” The cities’ renewed motion for remand is currently pending in the district court,
with the cities arguing against the companies’ remaining grounds for removal: federal-officer
removal, Outer Continental Shelf Lands Act, enclave jurisdiction, and bankruptcy removal. The
cities also have filed a motion to amend their complaints to withdraw federal common law public
nuisance claims that they added after the district court denied remand. On June 23, 2021,
Chevron Corporation filed notice in the district court of its voluntary dismissal of third-party
complaints against the energy company Equinor ASA (formerly Statoil ASA). Chevron filed the
third-party complaint in December 2017 against the company—of which the Norwegian State is
majority stakeholder—for indemnity and contribution. The third-party complaint asserted that
while the plaintiffs’ claims were meritless, Statoil, “as well as potentially the many other
sovereign governments that use and promote fossil fuels,” must be joined as third-party
defendants. Chevron filed similar notices of withdrawal in other cases brought by California
localities. Chevron Corp. v. City of Oakland, No. 20-1089 (U.S. June 14, 2021).

Supreme Court Denied Montana and Wyoming’s Challenge to Washington Actions that
Barred Coal Exports

The U.S. Supreme Court denied Montana and Wyoming’s motion for leave to file a bill of
complaint that asserted that the State of Washington denied access to its ports for shipments of
Montana and Wyoming’s coal to Asia in violation of the dormant Commerce Clause and the
Foreign Commerce Clause. Justices Thomas and Alito would have granted the motion. Montana
v. Washington, No. 220152 (U.S. June 28, 2021).

Supreme Court Upheld Renewable Fuel Exemptions for Small Refineries

In a 6-3 decision, the U.S. Supreme Court reversed the Tenth Circuit and upheld “extension[s]”
of exemptions from renewal fuel program requirements for three small refineries. EPA granted
the extensions after a “lull” during which the refineries were not subject to exemptions. The
Clean Air Act provision at issue authorizes small refineries to petition EPA “for an extension of
the exemption ... for the reason of disproportionate economic hardship.” The Court held that the
provision used “extension” in its “temporal sense,” but that the statute did not impose a
“continuity requirement” and instead allowed small refineries to apply for hardship extensions
“at any time.” The Court therefore held that renewable fuel producers who challenged EPA’s
approvals of the refineries’ extension requests had not shown that EPA acted in excess of its
statutory authority. Justice Barrett dissented, joined by Justices Sotomayor and Kagan. In their
view, the majority’s interpretation “caters to an outlier meaning of ‘extend’ and clashes with
statutory structure.” HollyFrontier Cheyenne Refining, LLC v. Renewable Fuels Association, No.
20-472 (U.S. June 25, 2021).

D.C. Circuit Vacated Approval for Natural Gas Pipeline in St. Louis Due to FERC’s
Failure to Address Applicant’s Self-Dealing
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The D.C. Circuit vacated Federal Energy Regulatory Commission (FERC) orders authorizing a
natural gas pipeline in the St. Louis area. The court concluded that FERC acted arbitrarily and
capriciously because FERC “declined to engage with” Environmental Defense Fund’s arguments
and underlying evidence regarding self-dealing by the applicant and the affiliate with which the
applicant entered into a “precedent agreement” for pipeline capacity. The D.C. Circuit further
found that in determining that the pipeline was required by public convenience and necessity,
FERC engaged in only a “cursory balancing” of public benefits and adverse impacts and that this
balancing was therefore arbitrary and capricious. The D.C. Circuit did not address arguments
regarding the adequacy of FERC’s environmental review of the project, including FERC’s
treatment of climate change, because the court found that the individual petitioner who asserted
National Environmental Policy Act claims did not have standing. The court said the petitioner’s
“alleged aesthetic injuries reflect nothing more than generalized grievances,” that her allegations
regarding traffic hazards did not meet her causation burden, and that alleged construction-related
injuries were not redressable because construction was complete. An analysis of the case by
Sabin Center Senior Fellow Jennifer Danis is available on the Climate Law Blog. Environmental
Defense Fund v. Federal Energy Regulatory Commission, No. 20-1016 (D.C. Cir. June 22,
2021).

BLM Dropped Appeal of Adverse Decision on Environmental Review for Utah Coal Mine
Expansion

The Tenth Circuit Court of Appeals granted the federal government’s unopposed motion for
voluntary dismissal of its appeal of a March 2021 District of Utah decision that found that the
U.S. Bureau of Land Management failed to take a hard look at the indirect and cumulative
impacts of greenhouse gases associated with a coal lease that authorized expansion of a coal
mine. Utah Physicians for a Healthy Environment v. U.S. Bureau of Land Management, No. 21-
4069 (10th Cir. June 21, 2021).

After Developers Terminated Methanol Terminal Project, Ninth Circuit Granted Motions
to Dismiss Appeals

On June 16, 2021, the Ninth Circuit Court of Appeals granted a joint motion to dismiss appeals
of a November 2020 order vacating U.S. Army Corps of Engineers permits for construction of a
methanol refinery and export terminal at the Port of Kalama in Washington State. The federal
defendants-appellants and intervenor defendant-appellant Port of Kalama filed the joint motion
several days after the project’s developer notified the Port that it would terminate its lease.
Columbia Riverkeeper v. U.S. Army Corps of Engineers, No. 21-35053, 21-35054 (9th Cir. June
16, 2021).

Federal Defendants Abandoned Appeal of Decision Requiring Additional Alternatives
Analysis

On June 11, 2021, the Tenth Circuit Court of Appeals granted federal defendants-appellants’
motion to voluntarily dismiss their appeal of a December 2020 District of Utah decision
remanding a case challenging the issuance of oil and gas leases in the Uinta Basin. The district
court found the analysis of greenhouse gas and climate change impacts to be adequate but
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remanded for consideration of alternatives that did not involve leasing all nominated parcels. The
conservation groups’ appeal of the district court decision is still pending, with the opening brief
due on July 12. The Tenth Circuit directed the conservation groups “to address with specificity
... Whether this court has jurisdiction over their appeal.” Rocky Mountain Wild v. Bernhardt,
Nos. 21-4019, 21-4020 (10th Cir. June 11, 2021).

Federal Court Allowed NEPA Claim to Proceed Against USDA Hog Slaughter Rule

The federal district court for the Western District of New York denied a motion to dismiss a
lawsuit challenging a U.S. Department of Agriculture (USDA) final rule establishing an optional
new inspection system for hog slaughter establishments. The court concluded that the plaintiffs
had sufficiently established standing at this stage of the litigation, including for their National
Environmental Policy Act (NEPA) claim, which asserted that USDA should not have relied on a
categorical exclusion, including because “extraordinary circumstances” required preparation of
an environmental assessment or environmental impact statement. The alleged extraordinary
circumstances related to the potential adverse environmental effects, including “supply-level”
effects such as the risk of climate change due to increases in emissions of the greenhouse gases
methane and nitrous oxide at concentrated animal feeding operations. Farm Sanctuary v. U.S.
Department of Agriculture, No. 6:19-cv-06910 (W.D.N.Y. June 28, 2021).

Federal Court Kept Forest Plan in Place but Remanded for More Consideration of Grizzly
Bear Impacts and Other Issues

The federal district court for the District of Montana largely rejected challenges to federal
approvals of revisions to the Flathead National Forest Land Management Plan in northwestern
Montana but remanded without vacatur for additional analysis of certain issues under the
Endangered Species Act. Those issues included the revised plan’s impact on the national grizzly
bear population. The opinion did not specifically address the plaintiffs’ allegations that the
federal defendants failed to account for climate change impacts on grizzly bears. WildEarth
Guardians v. Steele, No. 9:19-cv-00056 (D. Mont. June 24, 2021).

Virginia Federal Court Said Challenge to NEPA Regulations Was Not Justiciable

The federal district court for the Western District of Virginia dismissed without prejudice a
lawsuit brought by environmental groups to challenge the Council on Environmental Quality’s
(CEQ’s) 2020 amendments to the National Environmental Policy Act (NEPA) regulations. The
court concluded that the groups’ claims were not justiciable both because the claims were not
ripe and because the groups did not have standing. With respect to ripeness, the court found that
“[t]he potential applications and outcomes of the regulatory changes adopted are simply too
attenuated and speculative to allow for a full understanding and consideration of how they may
impact the plaintiffs.” The court noted that each federal agency would have to adopt its own
NEPA procedures before CEQ’s regulatory amendments could be applied to any particular
federal action, and further noted that following the change in administrations, CEQ was “actively
reconsidering” the 2020 amendments and had directed agencies not to use resources to develop
their own procedures. With respect to standing, the court found that the environmental groups’
alleged environmental, procedural, and information injuries were too speculative to satisfy the
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constitutional injury-in-fact requirement. Wild Virginia v. Council on Environmental Quality,
No. 3:20-cv-00045 (W.D. Va. June 21, 2021).

Utah Federal Court Said Suspension of Oil and Gas Leases Was Not Subject to NEPA

The federal district court for the District of Utah dismissed without prejudice conservation
groups’ lawsuit challenging the U.S. Bureau of Land Management’s (BLM’s) suspension of 82
oil and gas leases issued in 2018. BLM suspended the leases after a federal court in Washington,
D.C. ruled in 2019 that BLM had failed to adequately assess the potential impacts of greenhouse
gas emissions for certain oil and gas leases in Wyoming. The District of Utah held that the lease
suspensions merely maintained the status quo and therefore were not major federal actions
subject to NEPA, the conservation groups therefore lacked standing. The court also concluded
that the groups’ argument that BLM should have canceled the leases instead of suspending them
was not relevant to its cause of action alleging that the lease suspensions violated NEPA. Living
Rivers v. Hoffman, No. 4:19-cv-00057 (D. Utah June 21, 2021).

Hawai‘i Supreme Court Upheld Denial of Request to Re-Open Order Approving Wind
Power Purchase Agreement

The Hawai‘i Supreme Court held that the state’s Public Utilities Commission (PUC) did not
abuse its discretion when it declined to re-open a 2014 order that approved a Purchase Power
Agreement for wind energy. One of the allegations made by the nonprofit organization that
sought to re-open the order was that the 2014 order did not analyze the project’s impact on
greenhouse gas emissions as required by the public utilities law. The court found that the PUC
properly declined to re-open the order to address this issue since the organization could have
raised the issue earlier since the absence of an analysis of greenhouse gas emissions was “readily
apparent.” In re Hawaiian Electric Co., No. SCOT-20-0000309 (Haw. June 29, 2021).

Massachusetts High Court Upheld Transmission Line Approval

The Massachusetts Supreme Judicial Court affirmed the Energy Facilities Siting Board’s
approval of a proposal for a new underground electrical transmission line running between
substations in the Towns of Sudbury and Hudson. The court noted that the Board was required to
balance three objectives—reliability, environmental impact, and cost—by maximizing reliability
and minimizing environmental impact and cost; that a proposal was not required to “be the best
in each of the three categories”; and that the factors were to be “considered in combination with
each other,” with no single factor prioritized over another. In this case, the court found no basis
for disturbing the Board’s determinations, given the Board’s “careful and reasoned decision.”
Citing the importance of a reliable electrical system, the court rejected arguments by the Town of
Sudbury that the Board’s determination regarding the need for additional energy resources was
too conservative. The court also rejected the Town’s argument that the project was not consistent
with current health, environmental protection, and resource use and development policies in
Massachusetts. The court noted that the Board had determined that the project was consistent
with the Commonwealth’s environmental protection policies, including the Global Warming
Solutions Act of 2008, because the project would generate minimal greenhouse gases and have
no adverse climate change impacts and would facilitate integration of renewable energy
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resources by increasing the transmission system’s reliability. Although the Town argued that a
non-transmission alternative solution would have been more consistent with more recent
policies, including climate and environmental policies, the court found that the Town did not
provide a basis for reversing the Board’s assessment. Town of Sudbury v. Energy Facilities Siting
Board, No. SJC-12997 (Mass. June 25, 2021).

Washington Appellate Court Sent CAFO Permits Back to Agency for Consideration of
Climate Impacts and Other Issues

The Washington Court of Appeals held that the Pollution Control Hearing Board erred when it
approved the Washington Department of Ecology’s general permits for concentrated animal
feeding operations (CAFOs). Among the inadequacies found by the court was Ecology’s failure
to consider climate change in drafting the permits. The court agreed with environmental groups
that Ecology had a responsibility under the State Environmental Policy Act (SEPA) to consider
climate change impacts “to the extent that it must interpret its rules and statutes consistently with
SEPA’s mandates.” The approval of the permit was therefore contrary to law because climate
change had to be considered “to some extent” in order for Ecology to act consistently with
implementing regulations under the Clean Water Act and the Water Pollution Control Act.
Washington State Dairy Federation v. Washington Department of Ecology, No. 52952-1-I1
(Wash. Ct. App. June 29, 2021).

California Appellate Court Said Substantial Evidence Supported Setback Requirement for
Coastal Residence

The California Court of Appeal upheld conditions imposed by the California Coastal
Commission on the construction of a single-family residence on a bluff adjacent to the Pacific
Ocean in the City of Encinitas. The Commission required the home to be set back 79 feet from
the bluff edge, required the elimination of a basement, and provided that the homeowners could
not build any bluff or shoreline armoring device to protect the home. Regarding the setback, the
Court of Appeal noted that the court had “explicitly resolved the same setback question” in an
earlier case, Lindstrom v. California Coastal Commission, and the Court of Appeal was not
persuaded by the homeowners’ arguments that it should revisit its determination in Lindstrom.
The Court of Appeal further found that substantial evidence supported the imposition of the 79-
foot setback requirement. The court said the Commission’s staff “used well-accepted scientific
methodology” and that the Commission “provided ample explanation” for the conclusion that a
higher projected level of sea-level rise was more appropriate than the level for which
homeowners’ consultant advocated. The Court of Appeal noted that the Commission staff used
more recent sea level rise data and recommendations, which the homeowners’ consultant
acknowledged provided current sea level rise estimates. Regarding the basement, the Court of
Appeal rejected the homeowners’ contention that the City’s requirement that new construction be
designed and constructed for future removal applied only to construction within 40 feet of the
bluff’s edge; the court further found that substantial evidence supported the finding that a
basement could not be safely removed. Regarding the bar on any armoring device to protect the
home, the Court of Appeal agreed with the Commission that the trial court’s invalidation of the
condition should be reversed because the homeowners had abandoned their challenge to the
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condition on appeal. Martin v. California Coastal Commission, No. D076956 (Cal. Ct. App. June
23, 2021).

Minnesota Court of Appeals Upheld State Approvals for Enbridge Crude Oil Replacement
Pipeline

The Minnesota Court of Appeals upheld the Minnesota Public Utilities Commission’s
determination that a revised final environmental impact statement (EIS) for the Line 3
replacement crude oil pipeline was adequate, as well as the Commission’s decisions to issue a
certificate of need and a routing permit for the project. The court concluded that it must defer to
the Commission’s determination that Enbridge Energy, Limited Partnership demonstrated need
for a replacement pipeline because the Commission’s decision was “adequately explained and
reasonable, based on the record.” It noted that the Commission “balanced a plethora of factors
and criteria ... against the backdrop of an existing, deteriorating pipeline” and “based upon a
public record developed over multiple years with extraordinary public participation.” Regarding
the Commission’s consideration of greenhouse gas emissions and climate change as part of its
assessment of the project’s relationship to overall state energy needs, the court rejected the
contention that it was arbitrary and capricious not to attach a dollar figure to greenhouse gas
emissions from the project. The court found that the Commission adequately explained its
rationale for rejecting the dollar figure adopted by the administrative law judge. The court also
said it was not arbitrary and capricious for the Commission to reason that the replacement project
was not expected to increase crude oil demand. The court also found that the Commission
addressed the court’s earlier concern that the EIS had not adequately addressed the impact of an
oil spill on Lake Superior and its watershed. In addition, the court found that the selection of a
pipeline route was reasonable and “based upon respect for tribal sovereignty, while minimizing
environmental impacts.” One judge dissented, writing that the certificate of need was
unsupported by substantial evidence and based on erroneous interpretations of the governing
statute. He agreed with relators that the Commission acted arbitrarily and capriciously by failing
to consider the project’s lifecycle greenhouse gas emissions. In re Enbridge Energy, LP, Nos.
A20-1071, A20-1072, A20-1074, A20-1075, A20-1077 (Minn. Ct. App. June 14, 2021).

Massachusetts Court Declined to Dismiss Massachusetts Investor and Consumer
Protection Action Against Exxon

In two decisions, a Massachusetts Superior Court denied Exxon Mobil Corporation’s (Exxon’s)
motions to dismiss an action brought by the Massachusetts Attorney General asserting that
Exxon systematically and intentionally misled investors and consumers about climate change. In
the first decision, the court declined to dismiss the action on personal jurisdiction grounds or for
failure to state a claim. With respect to personal jurisdiction, the court found that the
Commonwealth sufficiently alleged that its investor deception claim arose from Exxon’s
contacts with Massachusetts. Regarding the consumer deception claims, the court found that the
claims arose from Exxon’s advertisements through its Massachusetts franchisees, and that the
court therefore could assert personal jurisdiction over Exxon based on the Supreme Judicial
Court’s previous determination that Exxon’s franchise network of retail service stations satisfied
the “transacting any business” prong of the Massachusetts personal jurisdiction statute. The court
also found that the exercise of jurisdiction over Exxon satisfied the Massachusetts long-arm
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statute and due process requirements. In rejecting Exxon’s arguments that Massachusetts failed
to state a claim, the court found that Massachusetts’s allegations regarding statements to
investors that climate change risks did not pose a meaningful threat were sufficient to survive a
motion to dismiss. The court rejected Exxon’s characterization of the allegations as based on
failures to disclose information readily available to the public. The court also found that the
allegations plausibly alleged that Exxon deliberatively misrepresented and omitted information
about the risks of climate change and that Exxon was engaged in trade or commerce when it
made the allegedly deceptive statements. The court also found that the Commonwealth’s
deceptive advertising claims did not have to be based on allegations that Exxon’s representations
about particular fuel products were false, only that the representations were misleading. In
addition, the court found that it could not conclude at this stage of the litigation that Exxon’s
representations would not mislead a “reasonable consumer”; the court also was not persuaded by
Exxon’s argument that the claims involved a “pure omission” not subject to liability. Regarding
the Commonwealth’s “greenwashing” claims, the court concluded that it would not be
appropriate to determine at the motion to dismiss stage whether the alleged misrepresentations
were “inactionable puffery.” The court also declined to rule at this stage on whether any of the
allegedly misleading statements to investors and customers constituted speech protected by the
First Amendment.

In the second decision, the court denied Exxon’s special motion to dismiss under the
Massachusetts anti-SLAPP (Strategic Litigation Against Public Participation) statute. The court
found that Exxon failed to meet the threshold burden of showing that the Commonwealth claims
were based on “petitioning activity” protected by the anti-SLAPP law. The court was not
persuaded by Exxon’s contentions that its statements to investors were issued in a manner likely
to reach or influence regulators and members of the public, and that its allegedly deceptive
statements about its products constituted advocacy of climate policy choices and attempts to
enlist public participation in policy debate. The court found that Exxon did not show that it made
the statements “solely, or even primarily, to influence, inform, or reach any governmental body,
directly or indirectly. Instead, the statements appear to be directed at influencing investors to
retain or purchase Exxon’s securities or inducing consumers to purchase Exxon’s products and
thereby increase its profits.” Commonwealth v. Exxon Mobil Corp., No. 1984CV03333-BLS1
(Mass. Super. Ct. June 22, 2021).

NEW CASES, MOTIONS, AND OTHER FILINGS

North Dakota and Second Coal Company Asked for Review of D.C. Circuit Decision on
Affordable Clean Energy Rule

On June 23, 2021, two additional petitions for writ of certiorari were filed seeking Supreme
Court review of the D.C. Circuit’s January 2021 decision vacating the Trump administration’s
Affordable Clean Energy (ACE) Rule for carbon dioxide emissions from existing coal-fired
power plants. The ACE Rule replaced the Obama administration’s Clean Power Plan. The June
certiorari petitions were filed by a coal mining company and by North Dakota. Both North
Dakota and the coal mining company asked the Court to review the question of the scope of
EPA’s regulatory authority under Section 111(d) of the Clean Air Act. The coal mining company
also sought review of the question of EPA’s authority to regulate stationary sources such as
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power plants under Section 111(d) if hazardous pollutant emissions from such sources are
already regulated under Section 112. Nineteen other states and another coal company previously
filed petitions seeking review of the D.C. Circuit’s decision, which held that the ACE Rule was
grounded in an interpretation of the statute that erroneously limited EPA’s authority. EPA’s
response to the petitions is due on August 5, 2021. Westmoreland Mining Holdings LLC v. EPA,
No. 20-1778 (U.S. June 23, 2021); North Dakota v. EPA, No. 20-1780 (U.S. June 23, 2021).

State and Local Government Climate Cases Returned to Federal Courts of Appeal;
Remand Motions Filed in Anne Arundel County and New York City Cases

Following the Supreme Court’s decision holding that federal courts of appeal have broader
jurisdiction to review remand orders when one ground for removal is the federal-officer removal
statute, cases brought by Baltimore, Rhode Island, and local governments in California and
Colorado have returned to the First, Fourth, Ninth, and Tenth Circuit Courts of Appeal.

e In Rhode Island’s case, the First Circuit ordered the parties to file additional briefs
addressing the impact of the Supreme Court’s decision. The fossil fuel company
defendants-appellants’ supplemental brief is due July 28. Rhode Island v. Shell Oil
Products Co., No. 19-1818 (1st Cir.).

e In Baltimore’s case, the fossil fuel companies filed a consent motion on June 22
requesting that the Fourth Circuit set a schedule for supplemental briefing and oral
argument. The companies suggested a schedule consistent with the one adopted by the
First Circuit. The companies contended that additional briefing was necessary both
because their initial briefing before the Fourth Circuit in support of their grounds for
remand was constrained by the need to address the now-resolved issue of the scope of
appellate review and also because there have been significant legal developments since
the initial briefing was completed. Mayor & City Council of Baltimore v. BP p.l.c., No.
19-1644 (4th Cir. June 22, 2021).

e In the cases brought by County of San Mateo and other California local governments, the
Ninth Circuit on July 1 denied a similar motion filed by fossil fuel companies requesting
that the court set a schedule for supplemental briefing and oral argument. County of San
Mateo v. Chevron Corp., No. 18-15499, 18-15502, 18-15503, 18-16376 (9th Cir. June
23, 2021).

e In the case brought by Boulder and San Miguel Counties and the City of Boulder, the
Tenth Circuit recalled the mandate and vacated its earlier judgment. The Tenth Circuit
directed the parties to file supplemental briefs simultaneously on July 16 to address the
import of the Supreme Court’s decision. Board of County Commissioners of Boulder
County v. Suncor Energy (U.S.A.), Inc., No. 19-1330 (10th Cir. June 25, 2021).

The following developments have taken place in the last month in other climate cases brought by
state and local governments:
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In King County’s case in Washington federal court, which has been stayed since October
2018, the parties informed the court that they had been discussing next steps in light of
the Supreme Court’s denial of the petition for writ of certiorari in City of Oakland v. BP
p.l.c., and that they hoped to reach an agreement soon on next steps. They requested a
continuation of the stay, with a joint status report and proposal for next steps to be due by
July 6. King County v. BP p.l.c., No. 2:18-cv-00758 (W.D. Wash. June 28, 2021).

Anne Arundel County, Maryland filed a motion in federal court in Maryland to remand
its case to state court. The County acknowledged that proceedings had been stayed but
said it was filing the motion “out of abundance of caution and to avoid inadvertent
waiver.” The County said it would file a memorandum in support of the motion after the
stay was lifted. The motion previewed the County’s arguments, including that the federal
court lacked jurisdiction because the County asserted only state law claims, and that the
case was not removable under the Outer Continental Lands Shelf Act or the federal-
officer removal statute or based on federal enclave jurisdiction. Anne Arundel County v.
BP p.l.c., No. 1:21-cv-01323 (D. Md. June 28, 2021).

New York City filed a motion to remand in its suit asserting violations of the City’s
consumer protection law. The City contended that the defendants failed to establish that
the federal district court for the Southern District of New York had jurisdiction based on
any of the grounds cited in the notice of removal. The City said it solely alleged
violations of state law, and that the complaint did not necessarily raise a substantial and
disputed question of federal law (Grable jurisdiction). The City also asserted that there
was no federal jurisdiction under the federal-officer removal state, the Outer Continental
Shelf Lands Act, or the Class Action Fairness Act, or based on federal enclave or
diversity jurisdiction. The City requested costs and fees incurred as a result of the
allegedly improper removal. New York City is to file its opening brief in support of the
remand motion on July 7, 2021, with the opposition brief due on August 16, and the reply
brief due September 6. City of New York v. Exxon Mobil Corp., No. 1:21-cv-04807
(S.D.N.Y. June 25, 2021).

On June 17, 2021, the fossil fuel industry defendants-appellants filed their opening brief
in the Eighth Circuit Court of Appeals for their appeal of the remand order in the State of
Minnesota’s lawsuit. They argued that removal was proper because Minnesota’s claims
arose under federal law and necessarily raised substantial and disputed federal issues, and
also based on the federal-officer removal statute, the Outer Continental Shelf Lands Act,
and the Class Action Fairness Act. On June 23, the nonprofit corporation Energy Policy
Advocates filed a motion for leave to file amicus brief in support of the defendants-
appellants. The amicus brief said Energy Policy Advocates had made “tenacious use of
public-records laws” to document the “troubling origin” of the State’s lawsuit. The group
argued that the case originated with *“activists and lobbyists who desire to impact national
climate policy,” and that federal courts therefore should adjudicate the case. The group
also argued that concerns about state court bias were amplified in this case. Minnesota v.
American Petroleum Institute, No. 21-01752 (8th Cir.).
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e OnJune 8, 2021, Exxon Mobil Corporation appealed the remand order in the State of
Connecticut’s climate lawsuit. On June 11, the federal district court for District of
Connecticut granted a temporary stay of the remand order pending the Second Circuit’s
decision on Exxon’s motion to stay, which Exxon filed on June 18. The district court said
it did not view Exxon’s arguments in support of its motion to stay execution of the
remand order “as showing a strong likelihood of success on the merits, or even a
likelihood of success with the balance of the equities in the defendants [sic] favor.”
Connecticut v. Exxon Mobil Corp., No. 3:20-cv-01555 (D. Conn.), No. 21-1446 (2d Cir.).

Opening Brief Filed in Appeal of Dismissal of “Right to Wilderness” Case

Nonprofit organizations and individuals filed their opening brief in their Ninth Circuit appeal of
a District of Oregon decision dismissing their lawsuit asserting a constitutional “right to
wilderness” that the federal government violated by failing to protect public wild lands from
climate change. The plaintiffs-appellants argued that the district court erred when it found that
the plaintiffs lacked standing and ruled that no plaintiff can suffer a particularized injury due to
climate change. The plaintiffs also contended that they had specifically alleged the particular
remedies they sought to protect public lands from the adverse impacts from climate change. In
addition, the plaintiffs argued that they had pled sufficient facts to state “a substantive due
process right to be let alone ... , expressed through solitude in wilderness.” Animal Legal
Defense Fund v. United States, No. 19-35708 (9th Cir. June 21, 2021).

EPA Requested Continuation of Abeyance in Case Challenging Repeal of Oil and Gas
Sector Regulations

On June 14, 2021, EPA filed a status report in the case challenging the 2020 rule that repealed
portions of EPA’s Clean Air Act regulations for emissions from the oil and gas sector. EPA
reported on actions it had taken in its review of the 2020 rule, including opening a public docket,
holding training sessions on the rulemaking process, and scheduling listening sessions for June
15-17. EPA said it also was monitoring congressional action on S.J. Res. 14, which would
disapprove the 2020 rule under the Congressional Review Act. EPA reported that the Senate
passed S.J. Res. 14 on April 28, and that the House Committee on Energy and Commerce
approved it on June 10. EPA said it would notify the court if the resolution was signed into law
since it would have the effect of terminating EPA’s administrative reconsideration of the rule. In
light of these developments, EPA requested that the case continue to be held in abeyance. The
House of Representatives subsequently passed the resolution on June 25, and President Biden
signed it on June 30. California v. Regan, No. 20-1357 (D.C. Cir. June 14, 2021).

Tenth Circuit Abated WildEarth Guardians’ Appeal of Decision Upholding NEPA Review
for New Mexico Oil and Gas Leases

The Tenth Circuit Court of Appeals granted a motion by federal defendants-appellees and
WildEarth Guardians to abate WildEarth Guardians’ appeal of a 2020 district court decision that
largely rejected the organization’s claims that the NEPA review for oil and gas leases in
southeastern New Mexico was inadequate. The arguments rejected by the district court included
that the U.S. Bureau of Land Management failed to consider cumulative climate change effects
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and that BLM should have applied the social cost of carbon. In their request for abatement, the
federal defendants and WildEarth Guardians said abatement was necessary to facilitate further
mediation of a potential resolution that would avoid the need for further litigation. American
Petroleum Institute opposed abatement, arguing that it would delay final resolution of the claims
and undermine national policies favoring development of oil and gas resources as well as private
investments in the issued leases. The court abated the case for an initial 180-day period and said
continuation of the abatement beyond that time would require agreement of all parties or an
order of the court. WildEarth Guardians v. Haaland, No. 20-2146 (10th Cir. June 11, 2021).

Keystone XL Developers Said Termination of Project Rendered Challenge to Presidential
Permit Moot; Other Keystone Lawsuits Delayed or on Hold

In the case challenging President Trump’s issuance of a presidential permit for the Keystone XL
Pipeline project, the Keystone XL developers on June 9, 2021 notified the federal district court
for the District of Montana of the project’s termination. The developers contended that the
project’s termination was a material change of circumstances that warranted reconsideration of
the court’s May 28 ruling that the case was not moot despite President Biden’s revocation of the
permit. The developers said they would confer with the parties to determine whether they agreed
the case was now moot and that if any party disagreed, the developers would file a motion to
dismiss. The developers filed their motion to dismiss on June 30. Indigenous Environmental
Network v. Trump, No. 4:19-cv-00028 (D. Mont. June 9, 2021).

In an appeal in the case challenging the U.S. Army Corps of Engineers’ reliance on the 2017
Nationwide Permit (NWP) 12 to authorize the Keystone XL project, the project’s developers told
the Ninth Circuit that the termination of the project made the challenge of the application of
NWP 12 to Keystone XL moot. Northern Plains Resource Council v. U.S. Army Corps of
Engineers, Nos. 20-35412, 20-35414, and 20-35432 (9th Cir. June 25, 2021).

Two separate lawsuits challenging BLM’s approval of a right-of-way for the Keystone XL
project were stayed until August 6, 2021 at the parties’ request to allow them to consider next
steps. Bold Alliance v. U.S. Department of the Interior, No. 4:20-cv-00059 (D. Mont. June 16,
2021); Rosebud Sioux Tribe v. U.S. Department of Interior, No. 4:20-cv-00109 (D. Mont. June 7,
2021).

In a lawsuit brought by Texas and 22 other states in the federal district court for the Southern
District of Texas, the court granted the federal defendants’ requests for extensions of time to file
their motion to dismiss, which will argue that the case is moot. The defendants requested the
extensions with the consent of the states, who said they were evaluating the issue. The motion to
dismiss is currently due on July 13. Texas v. Biden, No. 3:21-cv-00065 (S.D. Tex.).

Chicago Residents Asserted Parking Meter Monopoly Would Inhibit Carbon-Free
Transportation Alternatives

Three Chicago residents filed a lawsuit challenging an agreement under which the City of
Chicago granted a private company “monopoly control over the City’s parking meter system for
an astonishing 75-year-long period.” The plaintiffs alleged the agreement was made “without
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regard for changes in transportation resulting from climate change and the imperative need to
reduce greenhouse gas emissions.” They also alleged that they faced loss or damage from paying
for “an increasingly outmoded parking system” that “delays or inhibits the increased use or
availability of better carbon free means of transportation.” They asserted that the agreement and
the company’s monopoly control over City parking meters violated the Sherman Act and that the
company’s operations under the agreement constituted an unfair trade practice in violation of the
Illinois Consumer Fraud and Deceptive Practices Act. Uetricht v. Chicago Parking Meters, LLC,
No. 1:21-cv-03364 (N.D. Ill., filed June 23, 2021).

Plaintiffs Alleged that True Reason for SEC Shareholder Proposal Rule Amendments Was
Management Opposition to Environmental and Social Issue Proposals

A lawsuit filed in federal district court in the District of Columbia challenged the U.S. Securities
and Exchange Commission’s (SEC’s) adoption of amendments to Rule 14a-8, which governs the
submission of shareholder proposals for inclusion in a company’s proxy statement. The
plaintiffs—a coalition of institutional investors, an individual shareholder advocate, and a
nonprofit corporation described as “one of the nation’s leading practitioners of corporate
engagement and shareholder advocacy”—asserted that the SEC violated the Administrative
Procedure Act because the amendments were arbitrary, capricious, and not in accordance with
law; because the SEC acted in excess of its statutory authority and failed to observe required
procedures; and because the SEC used a pretextual justification for the amendments (reducing
costs) when its “true reason ... was corporate management opposition to the substance of many
types of shareholder proposals, particularly those addressing environmental and social issues.”
The complaint alleged that climate change had become “an increasing focus” of shareholder
proposals. Interfaith Center on Corporate Responsibility v. U.S. Securities and Exchange
Commission, No. 1:21-cv-01620 (D.D.C., filed June 15, 2021).

Settlement Talks and Hearing Held in Juliana; States Sought to Intervene to Oppose
Settlement

On June 23, 2021, the parties in Juliana v. United States met with the magistrate judge for an
initial settlement conference. Two days later, the district court heard oral argument on the
plaintiffs’ motion to file an amended complaint and took the matter under advisement. The youth
plaintiffs seek to amend their complaint to add a request for declaratory relief after the Ninth
Circuit ruled that they lacked standing because they did not establish the redressability element
of Article 111 standing. Earlier in June, 17 states filed a motion for limited intervention on behalf
of the defendants. They argued that intervention was necessary to allow them “to ensure their
interests are not undermined through settlement of a dispute that this Court lacks jurisdiction to
adjudicate.” An eighteenth state, Kansas, filed a similar motion for limited intervention two
weeks later. The plaintiffs’ response to the 17 states’ motion is due on July 6. Juliana v. United
States, No. 6:15-cv-01517 (D. Or. June 8, 2021). [Editor’s Note: Due to a technical issue, recent
updates for Juliana v. United States are currently not available on the website.]

Biden Administration Asked Missouri Federal Court to Dismiss States’ Challenge to
Actions on Social Cost of Greenhouse Gases
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Federal defendants filed a motion to dismiss in the lawsuit brought by Missouri and other states
to challenge the Interim Values for the Social Cost of Carbon, Methane, and Nitrous Oxide,
which were released in response to a directive in President Biden’s Executive Order 13990,
which the states also challenge. The defendants argued that the states did not have standing
because any possibility of an injury caused by the challenged actions was speculative and any
injury would be the result of “future, hypothetical agency actions,” not the actions challenged in
this case. The defendants also contended the alleged injuries were not redressable. In addition,
the defendants argued that the claims were not ripe, that the states lacked a cause of action, and
that their claims were meritless. The defendants also responded to the states’ motion for a
preliminary injunction, arguing that they had failed to show imminent, irreparable harm, that a
preliminary injunction would disserve the public interest, and that any relief should be limited to
declaring the Interim Values non-binding. Missouri v. Biden, No. 4:21-cv-00287 (E.D. Mo.
motion to dismiss June 4, 2021).

Developer Appealed California Court’s Rejection of Challenge to “Reach Code”

A developer who unsuccessfully challenged the City of Santa Rosa’s adoption of a “Reach
Code” appealed the denial of his petition/complaint in the California Court of Appeal. The Reach
Code requires new low-rise residential construction to provide a permanent electricity supply for
space heating, water heating, cooking, and clothes drying, and bans plumbing for natural gas. A
California trial court rejected the plaintiff’s claims that the City’s adoption of the Reach Code
violated the California Environmental Quality Act and laws governing reach codes. Gallaher v.
City of Santa Rosa, No. SCV-265711 (Cal. Super. Ct. June 21, 2021).

Consumer Protection Lawsuit Against Coca-Cola Cited Climate Impacts of Plastic

Earth Island Institute—a “public-interest organization” whose mission includes “educating
consumers ... and engaging in advocacy related to environmental and human health issues”—
brought a lawsuit in the Superior Court of the District of Columbia against The Coca-Cola
Company alleging that Coca-Cola engaged in false and deceptive marketing by representing
itself as a “sustainable and environmentally friendly company, despite being one of the largest
contributors to plastic pollution in the world.” The complaint asserted violations of D.C.
Consumer Protection Procedures Act. Among the harmful impacts of plastic pollution alleged by
the plaintiff were plastics’ “incredibly carbon-intensive life cycles.” Earth Island Institute v.
Coca-Cola Co., No. 2021 CA 001846 B (D.C. Super. Ct., filed June 8, 2021).

June 8, 2021, Update # 147
FEATURED CASE

In Baltimore’s Climate Case Against Fossil Fuel Companies, Supreme Court Held that
Appellate Review of Remand Order Extends to All Grounds for Removal

In a 7-1 decision, the U.S. Supreme Court held that the Fourth Circuit Court of Appeals erred
when it concluded that its review of the remand order in Baltimore’s climate change case against
fossil fuel companies was limited to determining whether the defendants properly removed the
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case under the federal officer removal statute. The Court declined to review the companies’ other
grounds for removal, finding that the “wiser course” was to allow the Fourth Circuit to address
them in the first instance. The Court’s decision concerned the interpretation of 28 U.S.C.

8§ 1447(d), which provides that “an order remanding a case to the State court from which it was
removed pursuant to section 1442 [the federal officer removal statute] or 1443 [removal statute
for civil rights cases] of this title shall be reviewable by appeal.” The Court concluded that the
ordinary meaning of “order” in Section 1447(d) would include “the whole of a district court’s
‘order,” not just some of its parts or pieces.” The Court was not persuaded by arguments that
exceptions to the general bar on appellate review of remand orders should be construed narrowly
or that Congress would have expressly directed that appellate courts should review all aspects of
remand orders had that been its intention. In addition, the Court cited its decision in Yamaha
Motor Corp., U. S. A. v. Calhoun, 516 U. S. 199 (1996)—which concerned the scope of appellate
review of orders certified for appeal by district courts—as its “most analogous precedent.” The
Court found that Yamaha resolved any doubts about Section 1447(d)’s interpretation with its
holding that appellate courts could address any questions contained in a district court order
certified for appeal. The Court said other precedents cited by Baltimore “were driven by
concerns unique to their statutory contexts.” Nor was the Court persuaded by the argument that
Congress ratified lower appellate court interpretations limiting the scope of review for remand
orders cases removed under Section 1443 when it enacted the exception for the federal officer
removal statute. The Court stated that “[i]t seems most unlikely to us that a smattering of lower
court opinions could ever represent the sort of ‘judicial consensus so broad and unquestioned that
we must presume Congress knew of and endorsed it.”” Responding to policy concerns regarding
efficiency raised by Baltimore, the Court first noted that policy arguments could not prevail over
“a clear statutory directive” and found, moreover, that Section 1447(d) “tempers its obvious
concern with efficiency” by providing for the exceptions to the bar on appellate review in the
first place. The Court also suggested that a “fuller form of appellate review” could serve the
cause of efficiency. In response to the concern that its interpretation would “invite
gamesmanship,” the Court again said policy concerns could not override plain meaning and also
noted that in any event Congress had addressed this policy concern by allowing courts to
sanction frivolous arguments. Justice Sotomayor dissented, writing that she believed the Court’s
interpretation would allow defendants to “sidestep” the general bar on appellate review by
“shoehorning” a civil rights or federal officer removal argument into their case for removal. She
also was persuaded that Congress had ratified the lower appellate court decisions holding that
there was a narrower scope of review. Justice Alito did not take part in the case. On May 28, the
Maryland state court hearing Baltimore’s case stayed the proceedings pending the Fourth
Circuit’ review of the defendants’ other grounds for appeal. BP p.l.c. v. Mayor & City Council of
Baltimore, No. 19-1189 (U.S. May 17, 2021).

DECISIONS AND SETTLEMENTS

Supreme Court Sent Other Climate Cases Back to Lower Appellate Courts for Review of
Other Grounds for Removal

In three other cases brought by local and state governments against fossil fuel companies, the
Supreme Court granted petitions for writ of certiorari seeking review of decisions affirming
remand orders. The Court vacated the judgments in the three cases and remanded them for
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further consideration in light of its decision in BP p.l.c. v. Mayor & City Council of Baltimore.
Justice Alito did not take part in the consideration of these cases. Chevron Corp. v. County of
San Mateo, No. 20-884 (U.S. May 24, 2021); Suncor Energy (U.S.A.) Inc. v. Board of County
Commissioners of Boulder County, No. 20-783 (U.S. May 24, 2021); Shell Oil Products Co.,
L.L.C. v. Rhode Island, No. 20-900 (U.S. May 24, 2021).

Connecticut Federal Court Granted State’s Motion to Remand Unfair Trade Practices
Lawsuit Against Exxon

The federal district court for the District of Connecticut granted the State of Connecticut’s
motion to remand its lawsuit against Exxon Mobil Corporation (Exxon) in which the State
asserts claims under the Connecticut Unfair Trade Practices Act (CUTPA) arising from Exxon’s
alleged false or misleading statements about connections between its products and climate
change, as well as alleged interference with the marketplace for renewable energy and alleged
“greenwashing.” Citing the well-pleaded complaint rule, the court characterized Connecticut’s
claims as alleging that Exxon “lied to Connecticut consumers and that these lies affected the
behavior of those consumers”; the court said that “[t]he fact that the alleged lies were about the
impacts of fossil fuels on the Earth’s climate does not empower the court to rewrite the
Complaint and substitute other claims” such as the common law nuisance and trespass claims
asserted against fossil fuel companies in other cases. The court then concluded that none of the
exceptions to the well-pleaded complaint rule applied. First, the court found that Exxon failed to
show that federal common law justified removal, even if it might provide a defense. Second, the
court concluded that CUTPA claims did not “necessarily raise” federal issues, as would be
required for the Grable exception to the well-pleaded complaint rule. In addition, the court found
that neither the federal officer removal statute, the Outer Continental Shelf Lands Act, federal
enclave jurisdiction, nor diversity jurisdiction provided grounds for removal. The court denied,
however, Connecticut’s motion for costs and fees, noting that several issues raised by Exxon
were novel in the Second Circuit and that many relevant portions of district court rulings in other
circuits had not been subject to appellate review until the Supreme Court’s recent decision in the
Baltimore case. Connecticut v. Exxon Mobil Corp., No. 3:20-cv-01555 (D. Conn. June 2, 2021).

District Court Stayed Briefing of Motion to Remand in Annapolis’s Climate Case

After the Supreme Court’s decision in BP p.l.c. v. Mayor & City Council of Baltimore, the
federal district court for the District of Maryland stayed proceedings in a case brought by the
City of Annapolis against fossil fuel companies and a trade association. The fossil fuel
companies removed the case in March 2021, citing five grounds for removal, including the
federal officer removal statute. The City filed a motion to remand on April 23, 2021, and the
defendants had not yet filed their response when the court stayed the proceedings. The court
noted that it was undisputed that the Fourth Circuit’s determination regarding the fossil fuel
companies’ remaining jurisdictional claims in the Baltimore case would have a “direct bearing”
on the defendants’ arguments in this case; the district court also said the Fourth Circuit’s
decision on these remaining issues “is not a foregone conclusion” since some of the jurisdictional
arguments raise “novel questions of law.” Regarding prejudice to the parties, the district court
wrote that “the outcome of this lawsuit cannot turn back the clock on the atmospheric and
ecological processes that defendants’ activities have allegedly helped set in motion” and that
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“[t]he urgency of the threat of climate change writ large is distinct from plaintiff’s interest in a
speedy determination of federal jurisdiction in this suit.” The court concluded that the guidance
the Fourth Circuit would “surely provide” would be “worth the wait.” City of Annapolis v. BP
p.l.c., No. 21-cv-772 (D. Md. May 19, 2021).

Ninth Circuit Sent Decision that Pacific Walrus No Longer Qualified as Threatened Back
to Agency

The Ninth Circuit Court of Appeals found that the U.S. Fish and Wildlife Service (FWS) did not
sufficiently explain why it reversed a previous determination that the Pacific walrus qualified for
listing as endangered or threatened under the Endangered Species Act. The Ninth Circuit
therefore reversed a district court judgment upholding the FWS’s reversal and directed the
district court to remand to the FWS *“to provide a sufficient explanation of its new position.”
After concluding in 2011 that listing of the Pacific walrus was warranted due to threats that
included sea-ice loss through 2100, the FWS issued a final decision in October 2017 that the
Pacific walrus no longer qualified as a threatened species. The 2017 decision found that although
there would be a reduction in sea ice, there was not “reliable information showing that the
magnitude of this change could be sufficient to put the subspecies in danger of extinction now or
in the foreseeable future.” The FWS also recharacterized the scope of “foreseeable future,”
finding that “beyond 2060 the conclusions concerning the impacts of the effects of climate
change and other stressors on the Pacific walrus population are based on speculation, rather than
reliable prediction.” The Ninth Circuit said the “essential flaw” in the 2017 decision—which it
characterized as a “spartan document” in contrast to the 2011 decision, which was “45 pages in
length, contained specific findings, replete with citations to scientific studies and data”—was the
“failure offer more than a cursory explanation of why the findings underlying its 2011 Decision
no longer apply.” Although the 2017 decision incorporated a final species status assessment that
contained new information, the Ninth Circuit found that the “actual decision document does not
explain why this new information resulted in an about-face” on whether the Pacific walrus met
statutory listing criteria. The Ninth Circuit also found that the 2017 decision did not provide an
explanation for decision to recharacterize the “foreseeable future.” Center for Biological
Diversity v. Haaland, No. 19-35981 (9th Cir. June 3, 2021).

Courts Dismissed Challenges to Small Refinery Exemptions from Renewable Fuel
Standard Requirements After EPA Obtained Vacatur and Voluntary Remand

After the Tenth Circuit Court of Appeals vacated and remanded three small refinery exemption
extensions from Renewable Fuel Standard requirements granted by the U.S. Environmental
Protection Agency on January 19, 2021, Renewable Fuels Association moved to voluntarily
dismiss its petitions for review challenging the exemptions in the Tenth Circuit and the D.C.
Circuit. The Tenth Circuit granted the motion on May 25, 2021, and the D.C. Circuit granted the
motion on May 26, 2021. The Tenth Circuit vacated and remanded the exemptions after EPA
moved for vacatur and voluntary remand, conceding that it did not analyze determinative legal
questions regarding the refineries’ eligibility for the extensions. Renewable Fuels Association v.
EPA, No. 21-9518 (10th Cir. May 25, 2021); Renewable Fuels Association v. EPA, No. 21-1032
(D.C. Cir. May 26, 2021).
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Second Circuit Declined to Stay Department of Energy Rule Creating New Product Classes
for Short-Cycle for Washers and Dryers

The Second Circuit Court of Appeals denied a motion to stay a U.S. Department of Energy
(DOE) rule adopted in December 2020 that created new product classes for short-cycle washers
and dryers in the energy conservation program. The court found that the petitioners—who had
argued that excessive consumption of energy and water by short-cycle washers and dryers sold
due to the rule would constitute substantial and irreparable harm—did not make a sufficient
showing of irreparable injury absent a stay. The Second Circuit also granted the petitioners’
motion to stay briefing until October 1, 2021 to allow DOE to proceed with reconsideration of
the rule. DOE represented that it expected to complete reconsideration by the end of 2021.
California v. U.S. Department of Energy, Nos. 21-108, 21-428, 21-564 (2d Cir. May 18, 2021).

First Circuit Declined to Bar Construction of Power Line in Maine

The First Circuit Court of Appeals affirmed the denial of a preliminary injunction to block
construction of a segment of an electric transmission power corridor in Maine that would be part
of a project to carry electricity from Quebec to Massachusetts, including electricity generated by
hydropower. The First Circuit found that the plaintiffs did not show a likelihood of success on
the merits of any of their claims under the National Environmental Policy Act (NEPA), including
their claim that the U.S. Army Corps of Engineers acted arbitrarily and capriciously when it
concluded that the overall project was not a “major federal action” pursuant to NEPA. Because
the First Circuit rejected the plaintiffs” arguments regarding the scope of the NEPA review, the
court also concluded that the plaintiffs’ contention that the greenhouse gas reductions from the
overall project were overstated did not show “controversy” that would require the Corps to
prepare an environmental impact statement. Sierra Club v. U.S. Army Corps of Engineers, No.
20-2195 (1st Cir. May 13, 2021).

Montana Federal Court Declined to Stay Proceedings in Environmental Groups and
States’ Challenge to Lifting of Moratorium on Federal Coal Leasing

The federal district court for the District of Montana denied federal defendants’ request for a 90-
day stay in proceedings challenging the Trump administration’s lifting of the Obama
administration’s moratorium on federal coal leasing. Briefing is currently underway on summary
judgment motions regarding the adequacy of the U.S. Bureau of Land Management’s (BLM’s)
environmental assessment (EA) and finding of no significant impact (FONSI) for the lifting of
the moratorium. BLM issued the EA and FONSI in response to the court’s 2019 decision finding
that the lifting of the moratorium was a “major federal action” requiring review under NEPA. In
April 2021, Secretary of the Interior Deb Haaland issued Secretarial Order 3398, which revoked
former Secretary Ryan Zinke’s order that lifted the moratorium. Secretary Haaland’s order
directed agencies to prepare a report with a plan for reversing, amending, or updating the policies
implementing the Zinke order. The court found, however, that there was a “fair possibility” that
previous and ongoing implementation of the Zinke order’s policies would cause damage to the
plaintiffs’ interests in air quality, water quality, wildlife habitat, cultural sites, and mitigation of
climate change impacts. The court further found that the federal defendants failed to establish
that they would suffer hardship if the case proceeded and that “the orderly course of justice
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further weighs in favor of the Court maintaining the current schedule” since it “remains doubtful
that Federal Defendants can complete their agency review and related policy change within a
reasonable time.” Citizens for Clean Energy v. U.S. Department of the Interior, No. 4:17-cv-
00030 (D. Mont. June 3, 2021).

Montana Federal Court Said Biden Revocation of Keystone XL Permit Did Not Moot
Pipeline Challenge; Parties in Separate Case Agreed to Dismissal of Challenge to Permit

In the lawsuit challenging President Trump’s 2019 issuance of a presidential permit for the U.S.-
Canada border segment of the Keystone XL pipeline, the federal district court for the District of
Montana concluded that President Biden’s revocation of the permit did not render the plaintiffs’
claims moot. First, the court concluded that the case presented a live controversy because the
court could order removal of the pipeline segment. In addition, the court found that the exception
to mootness for voluntary cessation of unlawful activity would apply because the court could
prevent President Biden or a future president from unilaterally issuing another permit. The court
said it would issue an order on pending summary judgment motions “in due course.” Indigenous
Environmental Network v. Trump, No. 4:19-cv-00028 (D. Mont. May 28, 2021).

In a separate lawsuit challenging the 2019 presidential permit, the parties jointly submitted a
stipulation of dismissal without prejudice. The parties—which included the plaintiffs (Rosebud
Sioux Tribe and Fort Belknap Indian Community), the defendant agencies and officials, and the
pipeline developers—agreed that President Biden’s revocation of the permit made the case moot.
The court ordered the case dismissed on May 17, 2021. Rosebud Sioux Tribe v. Biden, No. 4:18-
cv-00118 (D. Mont. May 17, 2021).

Challenge to Biological Opinion for Oil and Gas Activity in Gulf of Mexico Will Remain in
Maryland Federal Court

In a lawsuit challenging the National Marine Fisheries Service’s 2020 biological opinion
concerning oil and gas activities on the outer continental shelf in the Gulf of Mexico, the federal
district court for the District of Maryland denied a motion to transfer venue to the Eastern
District of Louisiana or the Southern District of Texas. One of the four failings alleged by the
plaintiffs was failure to consider the compounding effects of climate-related population shifts on
threats to endangered species posed by leasing activity. Although the court found that either
proposed transferee district would be a proper venue, it concluded that the defendants failed to
demonstrate that either district would provide “a more convenient or equitable stage for litigating
this matter.” Sierra Club v. National Marine Fisheries Service, No. 20-cv-3060 (D. Md. May 24,
2021).

Federal Court Upheld Environmental Review for Forest Thinning Project

The federal district court for the Eastern District of California rejected challenges to the NEPA
review for a forest thinning project. The court found that the U.S. Forest Service took a hard look
at the project’s probable environmental consequences. Among the arguments rejected by the
court were claims that the Forest Service’s consideration of the project’s greenhouse gas effects
in the final environmental impact statement (EIS) was deficient. The court ruled that the
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plaintiffs were precluded from raising this argument because they did not raise greenhouse gas
issues during the administrative process. The court also found that the plaintiffs failed to show
that the Forest Service’s updated guidance for assessing greenhouse gas emissions constituted
new information that affected the final EIS’s assessment of greenhouse gas emissions and
therefore did not show that a supplemental EIS was required. The court also rejected claims
under the National Forest Management Act, the Healthy Forest Restoration Act, and the
Endangered Species Act. Conservation Congress v. U.S. Forest Service, 2:13-cv-00934 (E.D.
Cal. May 17, 2021).

Wyoming Federal Court Allowed Conservation Groups and Business Coalition to
Intervene in Cases Challenging Suspension of Oil and Gas Leasing

The federal district court for the District of Wyoming granted motions by conservation groups
and a business coalition to intervene as respondents in the lawsuits challenging the Biden
administration’s pause on new oil and gas leasing on public lands. The business coalition is made
up of ski resort companies, a hunting and fishing apparel and education business, a biking
outfitter, a ranch, and a farm. The court also consolidated the two lawsuits challenging the
leasing suspension, one brought by the State of Wyoming and the other brought by the Western
Energy Alliance. Briefing on preliminary injunction motions is scheduled to be completed on
June 17, 2021. Western Energy Alliance v. Biden, Nos. 0:21-cv-00013, 0:21-cv-00056 (D. Wyo.
May 12, 2021).

Louisiana Federal Court Denied Conservation Groups’ Motion to Intervene and
Government’s Motion to Transfer in Challenge to Pause on Oil and Gas Leasing

On May 10, 2021, the federal district court for the Western District of Louisiana denied
conservations groups’ motion to intervene in a lawsuit challenging the Biden administration’s
suspension of oil and gas lease sales on public lands and offshore. With respect to intervention as
of right, the court found that the conservation groups did not overcome the presumption that the
government defendants’ representation of their interests would be adequate. The court said the
government and the groups shared the “same ultimate objective,” which in this case was about
the government’s “constitutional and statutory authority, not about climate policy.” In denying
permissive intervention, the court again cited the government’s adequate representation of the
groups and also said allowing the groups to intervene “could expand the case to issues not before
this Court” that were not necessary to decide. The court invited the conservation groups to seek
amicus curiae status. Also on May 10, the court denied the government defendants’ motion to
transfer the case to the District of Wyoming pursuant to the first-to-file rule. The court concluded
that although there was “some overlap” between the two cases, there was not “substantial
overlap.” The court noted that the federal agencies and the statutory authority were not the same,
with the Wyoming suit being a “much narrower challenge to one agency decision, while the
Louisiana suit is a much broader claim against several agencies, and President Biden.” In the
absence of complete overlap, the court concluded that factors such as the plaintiff states’
interests in having the suits heard in a forum that handles both the Mineral Leasing Act and the
Outer Continental Shelf Lands Act, the states’ “substantial financial interest,” and the potential
burden to the District of Wyoming all weighed in favor of denying the motion to transfer. The
court also declined to sever and transfer the land-based portion of the lawsuit. Briefing on the
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plaintiffs’ motion for a preliminary injunction was completed on May 28. The conservation
groups submitted an amicus brief opposing the motion; counties in Utah and Colorado submitted
an amicus brief in support of the motion. Louisiana v. Biden, No. 2:21-cv-00778 (W.D. La. May
10, 2021).

Louisiana Federal Court Allowed Pipeline Protesters to Proceed with Constitutional
Challenge to Critical Infrastructure Statute

In a lawsuit challenging the constitutionality of a Louisiana criminal statute that identified
pipelines as critical infrastructure, the federal district court for the Western District of Louisiana
ruled that organizational and landowner plaintiffs lacked standing but allowed plaintiffs who had
been arrested while protesting construction of the Bayou Bridge Pipeline to proceed with their
claims. Although the court found that at least some of the organizational plaintiffs had alleged
injury-in-fact with allegations that included specific examples of members being charged with
misdemeanors or threatened while protesting near pipelines as well as allegations of the
organizations’ involvement in organizing pipeline protests, the court concluded that none of the
organizations or their members had alleged causation or redressability since the alleged injuries
did not pertain to protest activities under the enforcement and prosecutorial authority of the
remaining two defendants. With respect to the landowner plaintiffs, who had granted permission
for the arrestee plaintiffs to protest on their property, the court found that neither the landowners’
allegations regarding their concern about environmental and health impacts in communities
affected by the Bayou Bridge Pipeline and about threats posed by climate change nor their
allegations that the law limited their use and enjoyment of their property satisfied the injury-in-
fact standard. The court also ruled that the claims against the former sheriff of St. Martin Parish
were not mooted by the fact that he no longer held the office; instead, since he was sued in his
official capacity, his successor should be substituted. The court also concluded that the Younger
abstention doctrine did not apply because there was no ongoing state proceeding in which the
arrestee plaintiffs could challenge their prosecution. White Hat v. Landry, No. 6:20-cv-00983
(W.D. La. May 5, 2021).

Hawai‘i Supreme Court Again Returned Biomass Power Purchase Agreement to Public
Utilities Commission for Consideration of Greenhouse Gas Emissions

On May 24, 2021, the Hawai‘i Supreme Court vacated the Hawai‘i Public Utilities
Commission’s (PUC’s) purported denial of a competitive bidding waiver to a utility. The PUC
denied the waiver after the Supreme Court issued a decision in 2019 that vacated the PUC’s
decision and order approving the utility’s amended power purchase agreement (PPA) for
construction and operation of a biomass power facility. The Supreme Court found that the PUC
failed to expressly consider greenhouse gas emissions and had denied an environmental
organization due process. In its 2021 decision, the Supreme Court indicated that the PUC
misread its 2019 decision as having an impact on the competitive bidding waiver issued by the
PUC in 2017. The Supreme Court remanded to the PUC for a hearing on the amended PPA that
included the express consideration of greenhouse gas emissions and afforded the environmental
organization an opportunity to address the amended PPA’s impacts on the organization’s right to
a clean and healthful environment. In re Hawai‘i Electric Light Co., No. (Haw. May 24, 2021).
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Florida Appellate Court Affirmed Dismissal of Young People’s Climate Case

The Florida Court of Appeal affirmed the dismissal of a lawsuit brought by eight young people
alleging that the State of Florida and state officials and agencies violated their fundamental rights
to a stable climate system under Florida common law and the Florida constitution. The appellate
court agreed with the court below that the lawsuit raised nonjusticiable political questions.
Reynolds v. State, No. 1D20-2036 (Fla. Ct. App. May 18, 2021).

NEW CASES, MOTIONS, AND OTHER FILINGS

Supreme Court to Consider Whether to Grant Certiorari in Oakland and San Francisco
Climate Cases; Fossil Companies Removed New York City and Maryland County Cases

In addition to the Supreme Court’s decision in BP p.l.c. v. Mayor & City of Baltimore on the
scope of appellate review of remand orders and the other decisions discussed above, the
following developments have occurred in the past month in climate change cases brought by
local and state governments against fossil fuel companies:

¢ In Oakland and San Francisco’s case, briefing was completed on the fossil fuel
companies’ petition for writ of certiorari, and briefs were distributed for the justices” June
10, 2021 conference. In their brief opposing certiorari, the cities framed the questions
presented as “[w]hether a California state law public nuisance claim alleging wrongful
and deceptive promotion of hazardous consumer goods “arises under’ a congressionally
displaced body of federal common law regarding interstate air pollution for purposes of
removal jurisdiction” and “[w]hether respondents waived their right to appeal an
erroneously denied remand motion by filing an amended complaint to conform to that
erroneous ruling while expressly preserving their appellate rights, and then opposing
petitioners’ motion to dismiss that amended complaint.” The cities argued that no
existing federal common law “governs” their claims under the California representative
public nuisance law, and that the Ninth Circuit’s application of the well-pleaded
complaint rule did not warrant review. The cities also contended that the Ninth Circuit’s
application of the Court’s precedent concerning whether post-removal amendment of
complaints waived objections did not warrant review. In addition, the cities argued that
the questions were not “certworthy” because they “arise in only a tiny category of cases”
and because the petition was a “poor vehicle” to review the questions since there had
been no final determination on the jurisdictional issue raised. Chevron Corp. v. City of
Oakland, No. 20-1089 (U.S.).

e On May 24, 2021, the mandate issued for the Second Circuit’s judgment affirming
dismissal of New York City’s tort law-based case against fossil fuel companies. City of
New York v. Chevron Corp., No. 18-2188 (2d Cir. May 24, 2021).

e Exxon Mobil Corporation and ExxonMobil Oil Corporation removed New York City’s
case under the City’s consumer protection law to federal court. City of New York v. Exxon
Mobil Corp., No. 1:21-cv-04807 (S.D.N.Y. May 28, 2021).

e The Ninth Circuit granted fossil fuel companies’ motion to extend their time for filing
opening briefs in their appeals of remand orders in cases brought by the County of Maui
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and the City and County of Honolulu. The parties agreed that the deadline for opening
briefs should be extended to July 19, 2021 because the Supreme Court’s decision in
Baltimore would determine the scope of issues before the Ninth Circuit. County of Maui
v. Chevron USA Inc., No. 21-15318 (9th Cir.); City & County of Honolulu v. Sunoco LP,
No. 21-15313 (9th Cir.).

e In the State of Minnesota’s case, the Eighth Circuit also extended the fossil fuel industry
appellants’ time to file their opening brief in their appeal of the district court’s remand
order to take into account the Supreme Court’s decision in Baltimore. The opening brief
is due June 16. Minnesota v. American Petroleum Institute, No. 21-1752 (8th Cir.).

e On May 27, the federal district court for the District of South Carolina stayed
proceedings in the City of Charleston’s lawsuit against fossil fuel companies pending the
Fourth Circuit’s decision on remand in the Baltimore case. Briefing on the City of
Charleston’s motion to remand was completed earlier in May. As set forth in a joint
stipulation filed by the parties on May 25, the court directed them to file a joint
submission regarding the next steps in the case within 14 days of the Fourth Circuit’s
decision on remand. City of Charleston v. Brabham Oil Co., No. 2:20-cv-03579 (D.S.C.
May 27, 2021).

e On May 27, Chevron Corporation and Chevron U.S.A. Inc. removed Anne Arundel
County’s case to the federal district court for the District of Maryland. On June 1, 2021,
the district court so-ordered the parties’ stipulation to a stay of the proceedings pending
the Fourth Circuit’s decision on remand in the Baltimore case. Anne Arundel County v.
BP p.l.c., No. 1:21-cv-01323 (D. Md.).

e On May 19, 2021, the federal district court for the District of Delaware heard oral
argument on Delaware’s motion to remand. Delaware v. BP America Inc., No. 1:20-cv-
01429 (D. Del. May 19, 2021).

Parties Filed Briefs Supporting Supreme Court Review of D.C. Circuit Decision on
Affordable Clean Energy Rule

In late May and early June 2021, five responses and briefs were filed in support of certiorari
petitions seeking review of the D.C. Circuit’s January opinion vacating EPA’s repeal and
replacement of the Obama administration’s Clean Power Plan regulations for controlling carbon
emissions from existing power plants. The D.C. Circuit held that the Trump administration’s
Affordable Clean Energy Rule (ACE Rule) rested on an erroneous interpretation of the Clean Air
Act that barred EPA from considering measures beyond those that apply at and to an individual
source. Three of the responses and briefs supporting certiorari were filed by parties that
intervened to defend the ACE Rule in the D.C. Circuit: National Mining Association; Basin
Electric Power Cooperative, a not-for-profit regional wholesale electric generation and
transmission cooperative; and America’s Power, a trade association comprising companies
involved in the production of electricity from coal. In addition, two amicus briefs were filed, one
by the Commonwealth of Kentucky and the other by New England Legal Foundation, a
nonprofit law firm with a mission of “promoting balanced economic growth in New England and
the nation, protecting the free-enterprise system, and defending individual economic rights and
the rights of private property.” The federal government’s response is due by July 6. West
Virginia v. EPA, No. 20-1530 (U.S.).
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U.S. Recommended Denial of Montana and Wyoming’s Motion to File Bill of Complaint
Against Washington for Blocking Coal Exports

The Acting Solicitor General filed a brief in the Supreme Court expressing the United States’
view that the Court should deny Montana and Wyoming’s motion for leave to file a bill of
complaint against the State of Washington for allegedly unconstitutional actions blocking export
of coal mined in Montana and Wyoming from Washington ports. The U.S. contended that
because the developer of the proposed coal export terminal at issue in the case had filed for
bankruptcy and would not be building the terminal, this proceeding would not redress Montana
and Wyoming’s asserted injury and there was therefore no Article 111 case or controversy.
Montana v. Washington, No. 220152 (U.S. May 25, 2021).

Federal Government Defended Review of Willow Project in National Petroleum Reserve

On May 26, 2021, the federal government and the oil and gas company developing the Willow
Master Development Plan Project in the National Petroleum Reserve in Alaska filed briefs
opposing the plaintiffs’ motions for summary judgment on claims that project approvals violated
the Clean Water Act, NEPA, and the Endangered Species Act. With respect to climate change,
the federal defendants argued that the U.S. Bureau of Land Management’s analysis of lifecycle
greenhouse gas emissions associated with the project had adequately explained why the agency
“lacked the data necessary for a reliable quantitative estimate of downstream emissions in
foreign countries,” and therefore did not suffer from inadequacies identified by the Ninth Circuit
it its December 2020 decision in Center for Biological Diversity v. Bernhardt. Other climate
change-related arguments included that the EIS had adequately analyzed the project’s cumulative
effects on fish and polar bears when combined with impacts resulting from climate change and
other factors. Sovereign Ifiupiat for a Living Arctic v. Bureau of Land Management, No. 3:20-cv-
00290 (D. Alaska May 26, 2021).

Oregon Federal Court Ordered Settlement Negotiations Between Federal Government and
Juliana Plaintiffs

At a telephonic status conference on May 13, 2021, the federal district court for the District of
Oregon scheduled oral argument on the Juliana plaintiffs’ motion to amend their complaint for
June 25 but also referred the matter to a magistrate judge for a settlement conference, which was
scheduled for June 23, with settlement documents due on June 18. The district court judge stated
at the status conference that the case was “in a position, given many things that have intervened
in the year[s] that this case was on appeal and changes that have taken [place] legally and in the
world, that it’s a moment in time that | think people should take advantage of.” She urged the
parties to “take a look at what this case is about and ... the best way to move it forward and how
to take advantage of a couple of branches of government—maybe all three—working together to
resolve disputes” and to take “this opportunity to look globally at how this case may be resolved
that moves forward” to address “a crisis” and to “make progress that will best address the rights
that have been acknowledged in the Ninth Circuit’s opinion.” She indicated that she would be
willing to “bump” the oral argument to allow continuing negotiations. The plaintiffs” attorneys
stated that they intended to request a 60-day extension of the July 12 deadline for filing a petition
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for writ of certiorari in the Supreme Court and that they would keep the district court informed
about that application. Juliana v. United States, No. 6:15-cv-01517 (D. Or. May 13, 2021).
[Editor’s Note: Due to a technical issue, recent updates for Juliana v. United States are currently
not available on the website.]

Lawsuit Challenged Master Development Plan for Oil and Gas Development in Colorado

Five environmental groups filed a lawsuit in the federal district court for the District of Colorado
challenging federal defendants’ approval of the North Fork Mancos Master Development Plan
(MDP), which allowed drilling of 35 horizontal gas wells in an area on the Western Slope of the
Rocky Mountains. The groups alleged that “[t]here remains a fundamental disconnect between
public land management for energy production, particularly in the West, ... and the scientific
consensus on the climate crisis and what must be done in the near future to mitigate its worst
effects.” They asserted that the federal defendants failed to take a hard look at greenhouse gas
emissions, including downstream indirect impacts, cumulative impacts of project emissions, and
the context and intensity of emissions. The plaintiffs said the defendants should have employed
the Social Cost of Greenhouse Gases or carbon budgeting to evaluate the impacts of greenhouse
gas emissions. The plaintiffs also alleged a failure to take a hard look at methane waste,
including by using an outdated global warming potential for methane. In addition, the plaintiffs
alleged that the defendants did not consider alternatives or conditions to reduce impacts such as
methane reduction technologies or best management practices. Citizens for a Healthy
Community v. U.S. Department of Interior, No. 1:21-cv-01268 (D. Colo., filed May 10, 2021).

Conservation Groups Challenged Corps of Engineers’ Approvals for Midwest
Transmission Line

National Wildlife Refuge Association and three other conservation groups filed a lawsuit in the
federal district court for the Western District of Wisconsin challenging U.S. Army Corps of
Engineers actions in connection with approvals for a 101-mile high-voltage transmission line
running from lowa to a substation in Wisconsin. The Corps used general permits rather than
individual permits for the project. The conservation groups asserted claims under NEPA, the
Clean Water Act, and Endangered Species Act, and the Administrative Procedure Act. Under
NEPA, the plaintiffs alleged, among other things, that the final EIS for transmission line did not
adequately analyze additional greenhouse gas emissions and climate impacts that would be
attributable to the line’s construction and the electricity it would carry. National Wildlife Refuge
Association v. U.S. Army Corps of Engineers, No. 3:21-cv-00306 (W.D. Wis. May 5, 2021).

Lawsuit Sought Protection for 10 Species Under Endangered Species Act

Center for Biological Diversity filed a lawsuit in federal district court in the District of Columbia
requesting that the court order the U.S. Fish and Wildlife Service to publish proposed rules to list
10 species as endangered or threatened. The FWS previously determined that listing of each
species was “warranted but precluded.” For two of the species, the plaintiff’s allegations include
that climate change is one of the factors imperiling the species. Center for Biological Diversity v.
U.S. Fish & Wildlife Service, No. 1:21-cv-00884 (D.D.C., filed Apr. 1, 2021).
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May 7, 2021, Update # 146
FEATURED CASE

States and Coal Company Sought Review of D.C. Circuit Decision Vacating Affordable
Clean Energy Rule

Two petitions for writ of certiorari were filed in the U.S. Supreme Court seeking review of the
D.C. Circuit’s January opinion vacating EPA’s repeal and replacement of the Obama
administration’s Clean Power Plan regulations for controlling carbon emissions from existing
power plants. The first petition was filed by West Virginia and 18 other states that had
intervened to defend the repeal and replacement rule, known as the Affordable Clean Energy
rule. The states’ petition presented the question of whether Section 111(d) of the Clean Air Act
constitutionally authorizes EPA “to issue significant rules—including those capable of reshaping
the nation’s electricity grids and unilaterally decarbonizing virtually any sector of the
economy—without any limits on what the agency can require so long as it considers cost, nonair
impacts, and energy requirements.” They argued that Congress had not clearly authorized EPA
to exercise such “expansive” powers and that the D.C. Circuit majority opinion’s interpretation
was foreclosed by the statute and violated separation of powers. The states argued that the
Supreme Court’s stay of the Clean Power Plan while it was under review by the D.C. Circuit in
2016 signaled that the legal framework for the Clean Power Plan “hinges on important issues of
federal that EPA then—and the court below now—got so wrong this Court was likely to grant
review.” The states contended that further delay in the Court’s resolution of these “weighty
issues” would have “serious and far-reaching costs.” The second petition was filed by a coal
mining company. The coal company’s petition presented the question of whether Section 111(d)
“grants the EPA authority not only to impose standards based on technology and methods that
can be applied at and achieved by that existing source, but also allows the agency to develop
industry-wide systems like cap-and-trade regimes.” The company argued that the D.C. Circuit
erred by “untethering” Section 111(d) standards from the existing source being regulated. Like
the states, the company contended that Supreme Court had already recognized the critical
importance of this question when it stayed the Clean Power Plan. The company argued that
debates regarding climate change and policies to address climate change “will not be resolved
anytime soon” but that “what must be resolved as soon as possible is who has the authority to
decide those issues on an industry-wide scale—Congress or the EPA.” EPA’s response to the
petitions is due June 3, 2021. West Virginia v. EPA, No. 20-1530 (U.S. Apr. 29, 2021); North
American Coal Corp. v. EPA, No. 20-1531 (U.S. Apr. 30, 2021).

DECISIONS AND SETTLEMENTS

Parties Voluntarily Dismissed Appeals of Federal Court Decision Requiring More Climate
Change Analysis for Wyoming Oil and Gas Leases

On April 15, 2021, federal defendants, defendant-intervenors, and environmental groups filed a
stipulation for dismissal of appeals of a district court’s November 2020 decision finding that the
U.S. Bureau of Land Management’s (BLM’s) supplemental environmental assessment (EA) for
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oil and gas leases in Wyoming did not comply with the National Environmental Policy Act
because it failed to adequately consider climate change impacts. BLM prepared the supplemental
EA in response to the court’s decision in March 2019 that identified shortcomings in BLM’s
original climate change analysis for the leases. The federal defendants, the States of Wyoming
and Utah, and several trade groups appealed the district court’s November 2020 decision.
WildEarth Guardians v. Haaland, Nos. 21-5006, 21-5020, 21-5021, 21-5023, 21-5024 (D.C. Cir.
Apr. 28, 2021).

D.C. Circuit Denied Appeal of Remand Order in Nonprofit’s Consumer Protection Case
Against Exxon

The D.C. Circuit Court of Appeals denied Exxon Mobil Corporation’s (Exxon’s) petition for
permission to appeal pursuant to the Class Action Fairness Act from the district court order
remanding the nonprofit organization Beyond Pesticides’ lawsuit alleging Exxon violated the
District of Columbia Consumer Protection Procedures Act by falsely marketing and advertising
its products as clean energy. The D.C. Circuit found that it was “unclear as a matter of District of
Columbia law” whether Beyond Pesticides’ action was required to be litigated as a class action
and that District of Columbia courts should determine how the action should proceed. In re
Exxon Mobil Corp., No. 21-8001 (D.C. Cir. Apr. 23, 2021).

Ninth Circuit Granted Voluntary Dismissal of Remaining Appeal of Order Vacating
Negative Jurisdictional Determination for Salt Ponds on San Francisco Bay

Seven weeks after the U.S. Environmental Protection Agency (EPA) withdrew its appeal of a
district court’s order that vacated a negative jurisdictional determination under the Clean Water
Act for the Redwood City Salt Ponds along San Francisco Bay, the Ninth Circuit Court of
Appeals granted a motion for voluntary dismissal filed by the limited liability company that
requested the jurisdictional determination. San Francisco Baykeeper and other plaintiffs’
complaint alleged that the negative jurisdictional determination would exacerbate the
consequences of sea level rise and impair California’s ability to mitigate sea level rise impacts,
though the district court’s decision did not address this issue, focusing instead on EPA’s
determination that the salt ponds had been transformed into “fast land” prior to enactment of the
Clean Water Act. San Francisco Baykeeper v. EPA, No. 20-17367 (9th Cir. Apr. 19, 2021).

United States Agreed to Dismissal of Appeal in Unsuccessful Trump-Era Challenge to
California-Quebec Cap-and-Trade Linkage

The United States, the State of California, and other defendants and intervenor-defendants
stipulated and agreed to the voluntary dismissal of the United States’ appeal of a California
federal court’s judgment in favor of California and the other defendants in the U.S.’s challenge
to the constitutionality of the linkage between California’s greenhouse gas emissions cap-and-
trade program and Quebec trading program. United States v. California, No. 20-16789 (9th Cir.
Apr. 21, 2021).

Ninth Circuit Said Biden Action Mooted Case Challenging Trump Revocation of
Withdrawal of Oceans Lands from Oil and Gas Leasing
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The Ninth Circuit Court of Appeals vacated the judgment of an Alaska federal district court that
held that President Trump exceeded presidential authority granted by the Outer Continental Shelf
Lands Act when he issued an executive order revoking President Obama’s withdrawals of certain
areas in the Arctic and Atlantic Oceans from oil and gas leasing. The Ninth Circuit agreed with
the parties that President Biden’s revocation of President Trump’s executive order rendered the
case moot. The Ninth Circuit directed the district court to dismiss the case without prejudice.
League of Conservation Voters v. Biden, No. 19-35460 (9th Cir. Apr. 13, 2021).

D.C. Federal Court Allowed Trade Group and Wyoming to Intervene in Challenge to Oil
and Gas Leases

The federal district court for the District of Columbia allowed American Petroleum Institute and
the State of Wyoming to intervene as defendants in a lawsuit filed earlier in 2021 in which
environmental groups challenge BLM’s approval of 1,153 oil and gas leases on public lands in
Colorado, New Mexico, Utah, and Wyoming. The court found that both parties were entitled to
intervene as of right. WildEarth Guardians v. Haaland, No. 1:21-cv-00175 (D.D.C. Apr. 20,
2021).

Montana Federal Court Vacated Approvals for Mining Project

The federal district court for the District of Montana held that it was arbitrary and capricious for
federal agencies not to consider the environmental effects of Phase 11 of a mine project in
northwest Montana in connection with the approval of Phase | of the project, or to adequately
explain why they could omit the effects of Phase Il. The plaintiffs asserted Endangered Species
Act claims, focusing on the federal agencies’ consideration of impacts on grizzly bears and bull
trout; the plaintiffs alleged that bull trout are “particularly vulnerable” to climate change because
they require cold water to spawn and rear. The court vacated and remanded the approvals for the
project. Ksanka Kupaga Xa'té¢in v. U.S. Fish & Wildlife Service, No. 9:19-cv-00020 (D. Mont.
Apr. 14, 2021).

Fish and Wildlife Service Agreed to Deadline for Response to Request for New Critical
Habitat for Mount Graham Red Squirrel

The U.S. Fish and Wildlife Service, the Secretary of the Interior, and two environmental groups
agreed to a settlement resolving the groups’ lawsuit to compel a 12-month finding on their
petition to revise the Mount Graham red squirrel’s critical habitat. The FWS agreed to submit a
12-month finding for publication in the Federal Register by July 29, 2021. The finding must
indicate how the FWS intends to proceed with the requested revision of the critical habitat
designation. The plaintiffs alleged that the squirrel’s currently designated critical habitat had
been degraded or destroyed by climate change-influenced factors such as wildfire and drought,
and that revision of the designation to include lower-elevation areas was essential to the
squirrel’s survival. Center for Biological Diversity v. U.S. Fish & Wildlife Service, No. 4:20-cv-
00525 (D. Ariz. Apr. 12, 2021).
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Arizona Federal Court Declined to Put Challenge to Trump “Waters of the United States”
Rule on Hold

The federal district court for the District of Arizona denied EPA and the U.S. Army Corps of
Engineers’ motion to hold in abeyance a case challenging the Trump administration’s rules
defining “waters of the United States” under the Clean Water Act. The court was persuaded by
the plaintiffs” arguments that ongoing implementation of the Trump administration’s 2020 rule
defining “waters of the United States” would cause damage to the plaintiffs “with an interest in
the integrity of the nation’s waters” and that the federal defendants failed to establish *“a clear
case of hardship or inequity in being required to go forward.” Therefore, “[b]ecause an abeyance
of this litigation may result in damage to Plaintiffs or others and there is no indication that
agency review of the challenged rule will be completed within a reasonable time, the Court does
not find that an abeyance is appropriate.” Pasqua Yaqui Tribe v. EPA, No. 4:20-cv-00266 (D.
Ariz. Apr. 12, 2021).

Challenge to Previous Summer Flounder Quota Dismissed; Summary Judgment Motions
Pending in Challenges to Revised Quota Rules

The federal district court for the Southern District of New York ruled that a lawsuit brought in
2019 by the New York State Department of Environmental Conservation and its Commissioner
(NYSDEC) to challenge the National Marine Fisheries Services’ rules establishing summer
flounder quotas were made moot by subsequent rules that revised the rules at issue. The court
declined NYSDEC’s request for administratively closure instead of dismissal of the case to allow
for reopening if the challenged rules were reinstated, finding that the federal defendants’ power
to reenact the original rules was “not enough to keep this controversy alive.” The court noted that
the plaintiffs were not without recourse since they had already filed a suit challenging the revised
rules. Briefing on summary judgment motions in the case challenging the revised rules was
completed on April 30. In both cases, the New York plaintiffs argue that the allocation of the
summer flounder quota is based on obsolete data that does not reflect the fishery’s northeast
shift, which may be due in part to ocean warming. Seggos v. Raimondo, No. 1:19-cv-09380
(S.D.N.Y. Apr. 9, 2021); New York v. Raimondo, No. 1:21-cv-00304 (S.D.N.Y.).

Environmental Review Not Required for Approval of Minnesota Utility’s Agreements to
Purchase Power from New Subsidiary-Owned Gas Plant in Wisconsin

Reversing an intermediate appellate court’s decision, the Minnesota Supreme Court held that the
Minnesota Public Utilities Commission’s consideration of affiliated-interest agreements
governing construction and operation of a natural gas power plant in Wisconsin by a Minnesota
utility’s affiliate did not require review under the Minnesota Environmental Policy Act (MEPA).
Under the utility’s agreements with the affiliate—which owned half of the Wisconsin power
plant and half of the power generated by the plant—the affiliate agreed to sell 48% of capacity
produced by the plant to the utility. First, the Supreme Court concluded that the statute requiring
Commission approval of affiliated-interest agreement did not require environmental review. The
court acknowledged that the Commission’s determination of whether an affiliated-interest
agreement was “reasonable and consistent with the public interest” could take environmental
impacts into account, but the court found that this “focused consideration” was “narrower than
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the broad consideration of the environmental impact of a utility action” in an environmental
review under MEPA. Second, the Supreme Court rejected the intermediate appellate court’s
conclusion that the Commission’s approval of the agreements was an “indirect cause” of the
physical activities of constructing and operating the power plant and therefore a “project” under
MEPA. The Minnesota Supreme Court adopted the U.S. Supreme Court’s causation standard for
the National Environmental Policy Act in Department of Transportation v. Public Citizen, 541
U.S. 752 (2004), and concluded that “in light of the informational role served by MEPA review,
the line that must be drawn requires a ‘reasonably close causal relationship’ between the
environmental effect and the alleged cause.” In this case, the Minnesota Supreme Court found
that MEPA review did not apply to the Commission’s decision because it did not have the
authority to permit construction and operation of the power plant, which the utility said would be
built and run without the Commission’s approval. The court remanded for the Court of Appeals
to determine whether the Commission’s approval of the affiliated-interest agreements was
supported by substantial evidence because the Court of Appeals had not yet addressed that issue.
A dissenting justice would have held that MEPA’s plain language encompassed the
Commission’s approval of the agreements and that application of MEPA would not regulate
interstate commerce in violation of the Commerce Clause. In re Minnesota Power’s Petition for
Approval of EnergyForward Resource Package, Nos. A19-0688 & A19-0704 (Minn. Apr. 21,
2021).

Minnesota Court Said City Failed to Consider Cumulative Climate Change Effects in
Review of Motorsports Park

The Minnesota Court of Appeals reversed the City of Eagle Lake’s determination that a proposed
motorsports park did not require an environmental impact statement (EIS) under the Minnesota
Environmental Policy Act. The court found that the City failed to address agency and county
concerns about potential cumulative effects from greenhouse gas emissions and did not rely on
substantial evidence with respect to the action’s potential effects on wildlife. With respect to
climate change, both the Minnesota Department of Natural Resources and the Blue Earth County
Property and Environmental Resources Department commented regarding the absence of
consideration of potential climate change effects and that the City failed to respond
substantively. The court rejected other arguments related to noise impacts, waste storage and
disposal, land alterations, wetlands, and procedure. The court remanded for a new determination
of whether an EIS was required. In re Determination of the Need for an Environmental Impact
Statement for the Mankato Motorsports Park, No. A20-0952 (Minn. Ct. App. Apr. 26, 2021).

Developers of Southern California Warehouse Project Agreed to Greenhouse Gas
Mitigation Measures to Resolve CEQA Claims

Environmental groups and the developer of a 2,610-acre warehouse project in the City of
Moreno Valley in southern California reached an agreement that resolves pending California
Environmental Quality Act (CEQA) claims of the environmental groups. Claims brought by
other parties are still pending, but the environmental groups agreed not to oppose the project
should the courts require reconsideration of its approvals. The settlement agreement requires the
developer to ensure that specified actions to address greenhouse gas emissions and air quality are
carried out, as well as actions related to biological resources and community benefits. The
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greenhouse gas emissions and air quality measures include grant programs for electric trucks and
cars; on-site solar generation commitments; contributions to a solar advocacy fund; on-site
electric vehicle chargers; electrification of equipment; and provision of lower-carbon hydrogen
to tenants if available under commercially reasonable terms. Center for Community Action &
Environmental Justice v. City of Moreno Valley, No. RIC1511327 (Cal. Super. Ct.).

California Dismissed Challenges to Transit-Oriented Development Plans in San Diego

A California Superior Court dismissed two lawsuits challenging the City of San Diego’s
approvals of two land use plans—the Morena Corridor Specific Plan, which addressed
approximately 280 acres and was intended to create a “pedestrian-oriented village” and increase
housing near transportation facilities, and the Balboa Avenue Station Area Specific Plan, which
affects approximately 210 acres and also was intended to provide a framework for transit-
oriented development. The court rejected neighborhood groups’ claims that the City failed to
comply with the California Environmental Quality Act and that the plans violated the City’s
General Plan and Climate Action Plan as well as community plans. Morena United v. City of San
Diego, No. 37-2019-00053964-CU-TT-CTL (Cal. Super. Ct. Apr. 9, 2021); Friends of Rose
Creek v. City of San Diego, No. 37-2019-00053679-CU-TT-CTL (Cal. Super. Ct. Apr. 9, 2021).

NEW CASES, MOTIONS, AND OTHER NOTICES

New York City Filed Consumer Protection Lawsuit Against Oil and Gas Companies and
Trade Group

New York City filed a lawsuit in New York State Supreme Court against three oil and gas
companies and American Petroleum Institute alleging that the defendants violated the City’s
Consumer Protection Law (CPL) by systematically and intentionally misleading New York City
consumers about their products’ role in causing climate change. The City’s complaint alleged
that the companies violated the CPL by “affirmatively misrepresenting the environmental
benefits of various fossil fuel products sold at their gasoline stations in New York City” in
advertisements and promotional materials by portraying the products as good for the climate and
environment without disclosing the products’ impacts on greenhouse gas emissions levels and
climate change. The City also alleged that the companies engaged in a “greenwashing” campaign
by creating misleading impressions of the role of renewable energy in the companies’ businesses
and of their efforts to reduce their carbon footprints. In addition, the City alleged that American
Petroleum Institute engaged in greenwashing by exaggerating and misrepresenting the
environmental benefits of its members’ products and by misrepresenting its members’
investments in clean energy as well as oil and gas’s role in combatting climate change. The City
sought injunctive relief, civil penalties ($350 for each violation or $500 for each knowing
violation), and attorney fees and costs. City of New York v. Exxon Mobil Corp., No. 451071/2021
(N.Y. Sup. Ct., filed Apr. 22, 2021).

Maryland County Filed Climate Change Lawsuit Against Fossil Fuel Companies and
Trade Group
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Anne Arundel County, Maryland filed a lawsuit in state court against fossil fuel companies and
American Petroleum Institute seeking to hold them liable for the physical, environmental, social,
and economic consequences of climate change in Anne Arundel County. (Annapolis, a city in the
county, previously filed a separate lawsuit against fossil fuel companies.) In its lawsuit, the
County asserted claims of public nuisance, private nuisance, strict liability for failure to warn,
negligent failure to warn, trespass, and violations of the Maryland Consumer Protection Act. The
County alleged that the defendants, despite knowing for more than 50 years that greenhouse gas
emissions from their fossil fuel products would have significant adverse impacts on climate and
sea levels, concealed the risks of climate change and promoted false and misleading information,
including campaigns targeted at County residents to create doubts regarding the impacts of fossil
fuels. The County asserted that the defendants were “directly responsible for a substantial portion
of the climate crisis-related impacts in Anne Arundel County,” including sea level rise, storm
surge, and flooding, as well as more frequent, longer-lasting, and more severe extreme weather
events. The County seeks compensatory and punitive damages, equitable relief, attorney fees and
costs of suit, and disgorgement of profits, as well as recovery for injury or loss sustained as a
result of practices barred by the Consumer Protection Act. Anne Arundel County v. BP p.l.c., No.
C-02-CV-21-000565 (Md. Cir. Ct., filed Apr. 26, 2021).

Other developments in climate change cases brought by local and state governments in the past
month include:

e Fossil fuel companies appealing the District of Hawaii’s remand order in cases brought
by the City and County of Honolulu and the County of Maui asked the Ninth Circuit for a
60-day extension of time in which to file their opening brief. They sought the extension
to allow them to address the Supreme Court’s forthcoming decision in BP p.l.c. v. Mayor
& City Council of Baltimore, which the companies said would determine whether the
defendants were limited to contesting only the district court’s rejection of jurisdiction
under the federal-officer removal statute. Maui and Honolulu oppose the extension
request. County of Maui v. Chevron USA Inc., No. 21-15318 (9th Cir. Apr. 30, 2021);
City & County of Honolulu v. Sunoco LP, No. 21-15313 (9th Cir. Apr. 30, 2021).

e In Minnesota’s case against American Petroleum Institute and fossil fuel companies,
briefing was completed on April 14, 2021 for the defendants’ motion to stay execution of
the remand order pending appeal. A temporary stay remained in place. On April 15,
Minnesota filed a motion for costs and expenses, including attorney fees, incurred as a
result of defendants’” “improper removal.” Minnesota v. American Petroleum Institute,
No. 20-cv-1636 (D. Minn.).

e The federal district court for the District of Delaware scheduled oral argument on
Delaware’s motion to remand on May 19, 2021, allocating each side up to 75 minutes for
its arguments. On April 13, 2021, the defendants wrote to inform the court of the Second
Circuit’s decision affirming dismissal of New York City’s climate change case against
fossil fuel companies. Delaware v. BP America Inc., No. 1:20-cv-01429 (D. Del.).

e Fossil fuel company defendants also filed notices about the Second Circuit decision in
other cases where motions to remand are pending, including in cases brought by the
District of Columbia, City of Hoboken, City of Oakland, and City and County of San
Francisco. The defendants argued that the Second Circuit’s decision confirmed that the
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plaintiff’s claims necessarily arise under federal law. The defendants also argued that the
decision supported their other grounds for federal jurisdiction, including the federal
officer removal statute, the Outer Continental Shelf Lands Act, federal enclave
jurisdiction, and Grable jurisdiction. In Oakland and San Francisco’s case, the defendants
also argued that the Second Circuit’s decision made it more likely that the Supreme Court
would grant certiorari. In response, Oakland and San Francisco argued that the Second
Circuit opinion did not address removal jurisdiction and that the Second Circuit’s
preemption analysis was not relevant to the claims in these cases, which the plaintiffs
characterized as based on allegations of “wrongful promotion” of fossil fuels. In
Hoboken’s case, the City argued that the Second Circuit itself had said that it was
addressing a different question than the removability question at issue in a motion for
remand. Hoboken also noted the district court’s decision in Minnesota v. American
Petroleum Institute and a decision by the Central District of California as recent cases
that had recently joined “the ever-growing chorus of courts” rejecting the defendants’
arguments for removal. The District of Columbia argued that the Second Circuit’s
opinion addressed a different issue than the issue before the court; that the Second Circuit
expressly distinguished the “fleet” of climate cases in which federal courts had granted
remand; and that D.C.’s case would be distinguishable in any event because it was based
on a statutory consumer protection claim. District of Columbia v. Exxon Mobil Corp., No.
1:20-cv-01932 (D.D.C.); City of Hoboken v. Exxon Mobil Corp., No. 2:20-cv-14243
(D.N.J.); City of Oakland v. BP p.l.c., 3:17-cv-06011 (N.D. Cal.).

e In King County’s case, the federal district court for the Western District of Washington
accepted the parties’ joint proposal that the stay of the action continue pending the
resolution of the petition for writ of certiorari filed in the Supreme Court in Chevron
Corp. v. City of Oakland. The defendants subsequently filed a notice about the Second
Circuit’s opinion in City of New York v. BP p.l.c., stating that they intended to request
supplemental briefing to address the case once the stay was lifted. King County v. BP
p.l.c., No. 2:18-cv-00758 (W.D. Wash.).

Oregon LNG Project Developers Sought Abeyance to Reassess After Unfavorable
Regulatory Determinations

On April 22, 2021, the developers of the Jordan Cove Liquefied Natural Gas (LNG) Project
moved to suspend merits briefing and hold cases challenging the Federal Energy Regulatory
Commission’s (FERC) authorization of the project in abeyance. The developers argued that
abeyance was warranted to allow the developers to assess the impact of recent regulatory
decisions under the Clean Water Act and Coastal Zone Management Act that would prevent the
project from commencing. Also on April 22, FERC filed its merits brief, arguing that it had
complied with the National Environmental Policy Act, including with respect to the analysis of
greenhouse gas emissions. FERC also argued that the petitioners did not have standing and that
the challenges were not ripe for review since it was not clear the project would proceed. FERC
also argued that it appropriately found that the pipeline portion of the project would service the
public convenience and necessity under Section 7 of the Natural Gas Act and that its conditional
authorizations for the project were lawful. Evans v. Federal Energy Regulatory Commission, No.
20-1161 (D.C. Cir. Apr. 22, 2021).
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Lawsuit Challenged 2021 Reissuance of Nationwide Permit for Oil and Gas Projects

Center for Biological Diversity and four other environmental groups filed a lawsuit in the federal
district court for the District of Montana challenging the 2021 reissuance of Nationwide Permit
(NWP) 12, a general permit covering oil and gas pipeline projects under Section 404(e) of the
Clean Water Act. The groups alleged that the U.S. Army Corps of Engineers did not comply
with the Endangered Species Act, the National Environmental Policy Act, the Clean Water Act,
or the Administrative Procedure Act, including because the Corps failed to adequately evaluate
pipeline projects’ contribution to climate change. In particular, the groups alleged that the Corps
failed to consider potential increased greenhouse gas emissions caused by pipeline construction
and lifecycle emissions associated with oil and gas transported by pipeline projects. The court
previously ruled that the 2017 issuance of NWP 12 violated the Endangered Species Act because
the Corps failed to undertake Section 7 consultation. In the appeal of that earlier series of
decisions, the Corps and other federal appellants have asked the Ninth Circuit to vacate the
district court’s decisions because the case is now moot due to the reissuance of NWP 12 and
President Biden’s revocation of the presidential permit for the Keystone XL pipeline—the focal
point of the earlier litigation. Keystone XL was authorized under the 2017 NWP 12. Center for
Biological Diversity v. Scott, No. 4:21-cv-00047 (D. Mont., filed May 3, 2021); Northern Plains
Resource Council v. U.S. Army Corps of Engineers, Nos. 20-35412, 20-35414, 20-35415, 20-
35432 (9th Cir.).

Lawsuit Cited Forest Service’s Failure to Contend with Recent Climate Change Studies in
Approvals of Logging Projects

A lawsuit filed in the federal district court for the District of Idaho asserted that the U.S. Forest
Service’s approvals of two “massive” logging projects in the Nez Perce-Clearwater National
Forests violated the National Environmental Policy Act (NEPA), the National Forest
Management Act, the Endangered Species Act, and the Administrative Procedure Act. Under
NEPA, the plaintiff alleged that the Forest Service failed to address “mounting scientific
evidence” that undermined the agency’s assumptions about logging, forest health, fire, and
climate change. According to the complaint, a purpose of the projects was to improve resilience
S0 as to better address climate change, but the plaintiff alleged it had submitted numerous studies
that questioned the Forest Service’s rationale for the logging, especially logging in old growth,
which the plaintiff alleged was particularly important for resilience. The plaintiff contended that
an environmental impact statement should be required to address “[t]he highly controversial,
unknown, and/or uncertain direct, indirect, and cumulative impacts of approved logging and
other activities on wildfire risk, forest health, and climate change.” Friends of the Clearwater v.
Probert, No. 3:21-cv-189 (D. Idaho, filed Apr. 28, 2021).

States Sought to Block Use of Interim Values for Social Cost of Greenhouse Gases

Missouri and 12 other states filed a motion for a preliminary injunction in the federal district
court for the Eastern District of Missouri seeking to block the Biden administration from using
the social cost of greenhouse gases released in February 2021 by the Interagency Working Group
on Social Cost of Greenhouse Gases. The Working Group was created by President Biden’s
Executive Order 13990, which also directed the Working Group to issue an interim social cost of
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greenhouse gases for use by federal agencies in their rulemaking and other agency actions until
final values are issued. The states argued they were likely to succeed on their separation of
powers and Administrative Procedure Act claims. They also argued that use of the interim values
for social cost of carbon would irreparably injure them, including by depriving them of the
opportunity to participate in notice-and-comment rulemaking and by injuring their sovereign
interests by compelling them to use the social cost of greenhouse gases in their implementation
of cooperative-federalism programs. Missouri v. Biden, No. 4:21-cv-00287 (E.D. Mo. May 3,
2021).

More States Challenged Interim Estimates for Social Cost of Greenhouse Gases

In a lawsuit filed in the federal district court for the Western District of Louisiana, Louisiana and
nine other states asked the court to hold that interim estimates for the social cost of greenhouse
gases released by the Interagency Working Group on Social Cost of Greenhouse Gases in
February 2021 are invalid, arbitrary and capricious, and contrary to law, and to bar federal
agencies from using the interim estimates. The states asserted counts under the Administrative
Procedure Act and of ultra vires action. The allegations include that the interim estimates
contravene federal statutes—the Energy Policy and Conservation Act, the Clean Air Act, NEPA,
the Mineral Leasing Act, and the Outer Continental Shelf Lands Act—Dby directing agencies to
consider global effects of greenhouse gases. The states also alleged that no statute authorized a
global-effects measure or discount rates that deviated from “the standard 3 percent and 7
percent.” They contended the interim estimates ignored positive externalities of energy
production, and that the interim estimates were substantive rules that required notice and
comment. Louisiana v. Biden, No. 2:21-cv-01074 (W.D. La., filed Apr. 22, 2021).

Wyoming Asked Court to Restart Federal Oil and Gas Leasing; Federal Defendants
Sought to Move Louisiana Case to Wyoming

On May 3, 2021, Wyoming filed a motion in the federal district court for the District of
Wyoming seeking a preliminary injunction to enjoin the Biden administration’s suspension of
new oil and gas leasing on public lands and in offshore waters while agencies review leasing
practices. Wyoming argued it was likely to succeed on the merits of its claims under the Federal
Land Planning and Management Act, the Mineral Leasing Act, the Administrative Procedure
Act, and the National Environmental Policy Act. Wyoming also contended it would suffer
irreparable harm on four fronts: loss of revenue from federal lease sales, los of revenue from
minerals Wyoming cannot recover, environmental consequences such as increased emissions
from less efficient environmental controls, and procedural injury. Wyoming argued that the
“purported unsubstantiated greenhouse gas benefits do not outweigh the public interest in
ensuring compliance with federal law which, in turn, generates substantial revenue for the
federal government.” In April, conservation groups filed a motion to intervene on behalf of the
defendants. Wyoming v. U.S. Department of Interior, No. 0:21-cv-00056 (D. Wyo.).

In a separate case brought in the Western District of Louisiana challenging the alleged
moratorium on federal oil and gas leasing, the defendants asked the court to transfer the case to
the District of Wyoming under the Fifth Circuit’s first-to-file rule, which the defendants said was
applicable given the “potential significant overlap” between the two cases. Alternatively, the
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defendants asked the court to consider severing and transferring the claims concerning onshore
leasing while allowing the offshore leasing claims to remain in the Louisiana federal court. The
plaintiffs—Louisiana and other states—opposed the motion to transfer. They also opposed a
motion by conservation groups to intervene in the case. Louisiana v. Biden, No. 2:21-cv-00778
(W.D. La.).

Lawsuit Sought to Compel Response to Petition for Reconsideration of 2009 Greenhouse
Gas Endangerment Finding

Four California businesses, a trade association, and an individual business owner filed a lawsuit
in the federal district court for the Eastern District of California to compel EPA to respond to
their 2017 Petition to Reconsider Endangerment and Cause or Contribute Findings for
Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15,2
2009). EPA denied the petition on January 19, 2021, but on March 23, 2021, EPA withdrew the
denial. EPA stated that the January denial did not provide an adequate justification for denial and
that it intended to reassess the petition. Liberty Packing Co. v. EPA, No. 2:21-cv-00724 (E.D.
Cal., filed Apr. 22, 2021).

Center for Biological Diversity Sought Action on Climate Change-Threatened Species

Center for Biological Diversity filed an Endangered Species Act lawsuit in federal court in the
District of Columbia to compel the U.S. Fish and Wildlife Service to classify nine species as
endangered or threatened and to designate critical habitat for 10 listed species. The complaint
alleged that the 19 species (five insects, 11 plants, a mammal, and two aquatic species) “are at
risk of extinction due to habitat degradation and destruction, climate change, and other threats.”
Center for Biological Diversity v. U.S. Fish & Wildlife Service, No. 1:21-cv-01045 (D.D.C., filed
Apr. 15, 2021).

Challenge to Federal Approvals of Obama Presidential Center Alleged Violations in
Connection with Modifications to Resilience Project

Two not-for-profit organizations and five individuals filed a lawsuit in the federal district court
for the Northern District of Illinois asserting that federal approvals of the construction of the
Obama Presidential Center in Jackson Park in Chicago failed to comply with “the letter and
spirit” of federal statutes, including Section 4(f) of the Department of Transportation Act,
Section 106 of the National Historic Preservation Act, the Urban Park and Recreation Recovery
Act, and the National Environmental Policy Act. The plaintiffs’ allegations also included that the
Obama Presidential Center would have significant and permanent impacts on the Great Lakes
Fishery and Ecosystem Restoration Project at Jackson Park, a large project led by the U.S. Army
Corps of Engineers and designed to address climate change’s impacts on the South Side of
Chicago, among other environmental functions. The plaintiffs asserted that the Corps’ approval
of modifications to the project violated the Rivers and Harbors Act and the Clean Water Act.
Protect Our Parks, Inc. v. Buttigieg, No. 1:21-cv-02006 (N.D. Ill., filed Apr. 14, 2021).

Lawsuit Challenging High-Speed Rail Rule Cited Failure to Consider Impacts Associated
with Increasing Rainfall
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In a lawsuit challenging the Federal Railroad Administration’s (FRA’s) approval of a “Rule of
Particular Applicability” for a high-speed rail technology proposed for use in Texas, the
plaintiffs included a claim under the National Environmental Policy Act that alleges that the
defendants failed to consider how the potential rail project’s design would account for increasing
rainfall levels resulting from climate change. The plaintiffs alleged that “every flood plain
crossing, wetland area, creek crossing, and drainage swell” would be affected by increased
rainfall events and that despite the project being “essentially a levee extending across 240 miles
of rural countryside,” the FRA failed to disclose hydrologic impacts on properties along the
route. Texas Against High-Speed Rail, Inc. v. U.S. Department of Transportation, No. 6:21-cv-
00365 (W.D. Tex., filed Apr. 14, 2021).

Arizona Alleged that Halting Border Wall Construction and Ending “Remain in Mexico”
Program Required NEPA Review

The State of Arizona filed a lawsuit in federal court in Arizona asserting that federal defendants
should have complied with the National Environmental Policy Act before they changed course
on immigration policies such as the border wall and halting the “Remain in Mexico” program.
The State alleged that the policy changes would result in additional migrants entering the United
States and Arizona, which would have a “direct and substantial impact on the environment in
Arizona,” including increases in “the release of pollutants, carbon dioxide, and other greenhouse
gases into the atmosphere, which directly affects air quality.” The State contended that
population grown was a reasonably foreseeable consequence of the defendants’ actions and that
the actions therefore should be held unlawful for failure to comply with NEPA. Arizona v.
Mayorkas, No. 2:21-cv-00617 (D. Ariz., filed Apr. 11, 2021).

Challenge to Utah Oil and Gas Leases Raised Issue of Climate Change Impacts on Cultural
Resources

A conservation nonprofit organization filed a lawsuit in the federal district court for the District
of Columbia alleging that federal defendants’ approval of oil and gas leases in southeastern Utah
failed to comply with the National Historic Preservation Act, NEPA, the Administrative
Procedure Act, and the Endangered Species Act. The organization’s NEPA allegations included
that the U.S. Bureau of Land Management “utterly ignored the cumulative impacts of climate
change on cultural resource degradation,” citing public comments, including by the plaintiff, that
“climate change trends will impact both exposed and buried cultural resources by increasing
erosion, flooding, dust deposition, wildfire, and thermal stress—all of which are known to
deteriorate cultural resources.” The complaint alleged that BLM failed to acknowledge or study
these impacts in either a March 2018 environmental assessment (EA) or a 2021 supplemental EA
prepared in response to a July 2019 court decision finding that BLM did not adequately consider
greenhouse gas impacts in its review of oil and gas leases in Wyoming. Friends of Cedar Mesa
v. Department of the Interior, No. 21-cv-971 (D.D.C., filed Apr. 8, 2021).

Challenge to Portland Highway Project Contended that Environmental Impact Statement
Should Have Been Prepared Due to Greenhouse Gas Impacts and Other Factors
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A lawsuit filed in the federal district court for the District of Oregon asserted that the U.S.
Department of Transportation and the Federal Highway Administration and its administrator
violated NEPA, Section 4(f) of the Department of Transportation Act, and the Administrative
Procedure Act in connection with their approval a highway project in Portland. Among other
things, the plaintiffs contended that the project should have been found significant under NEPA
because it would result in increased congestion and increased greenhouse gases and because its
impacts on the environment were “highly uncertain” because conclusions regarding a number of
impact areas, including “climate emissions,” were contingent on transportation modeling that
had not been disclosed. The plaintiffs alleged that the defendants’ environmental assessment
understated traffic levels as well as carbon emissions. No More Freeways v. U.S. Department of
Transportation, No. 3:21-cv-00498 (D. Or., filed Apr. 2, 2021).

Lawsuit Challenged Environmental Review for Air Permit for Gas Facility Expansion in
Brooklyn

Petitioners challenged the New York State Department of Environmental Conservation’s
(NYSDEC'’s) issuance of a negative declaration finding that an air permit application for
expansion of the Greenpoint Energy Center facility in Brooklyn, a provider of gas service, would
not have significant environmental impacts. The expansion project involved two new LNG
vaporizers. The petition alleged that NYSDEC segmented its State Environmental Quality
Review Act review by failing to examine related projects such as a gas transmission pipeline, a
new LNG truck station, and LNG trucking operations. The petition’s allegations also included
that the negative declaration was not consistent with the greenhouse gas emissions reduction
mandates of the Climate Leadership and Community Protection Act. Sane Energy Project v. New
York State Department of Environmental Conservation, No. 706273/2021 (N.Y. Sup. Ct., filed
Mar. 18, 2021).

April 9, 2021, Update #145
FEATURED CASE

Second Circuit Rejected New York City’s State Law Climate Claims Against Oil
Companies

The Second Circuit Court of Appeals affirmed the dismissal of New York City’s lawsuit seeking
climate change damages from oil companies. The Second Circuit’s decision largely followed the
reasoning of the district court’s 2018 decision. First, the Second Circuit held that federal
common law displaced the City’s state-law public nuisance, private nuisance, and trespass claims
because the lawsuit would regulate cross-border greenhouse gas emissions, albeit “in an indirect
and roundabout manner,” and because state law claims “would further risk upsetting the careful
balance that has been struck between the prevention of global warming, a project that necessarily
requires national standards and global participation, on the one hand, and energy production,
economic growth, foreign policy, and national security, on the other.” The Second Circuit then
held that the Clean Air Act, in turn, displaced federal common law claims related to domestic
emissions. The Second Circuit cited American Electric Power Co. v. Connecticut, 564 U.S. 410
(2011), as establishing “beyond cavil” that the Clean Air Act displaced federal common law
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nuisance suits to abate domestic transboundary greenhouse gas emissions, and found that Native
Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849 (9th Cir. 2012), provided *“sound
reasoning” for determining that the Clean Air Act also displaced federal common law damages
claims. The Second Circuit also rejected New York City’s contention that the Clean Air Act’s
displacement of federal common law claims resuscitated its state law common law claims.
Finally, the Second Circuit held that although the Clean Air Act did not displace New York’s
federal common law claims addressing emissions outside the United States, foreign policy
concerns foreclosed such claims. The Second Circuit said holding the oil companies liable for
“purely foreign activity” would “sow confusion and needlessly complicate the nation’s foreign
policy, while clearly infringing on the prerogatives of the political branches.” City of New York v.
BP p.l.c., No. 18-2188 (2d Cir. Apr. 1, 2021).

DECISIONS AND SETTLEMENTS
Ninth Circuit Declined to Stay Remand Order in Honolulu and Maui Cases

The Ninth Circuit Court of Appeals denied fossil fuel companies’ emergency motions for stay
pending appeal of a district court order remanding cases brought by the City and County of
Honolulu and the County of Maui seeking climate change damages. The Ninth Circuit found that
the companies failed to establish irreparable injury with arguments regarding increased litigation
burdens, possible inefficiencies, and the possibility that a state court could “irrevocably”
adjudicate the plaintiffs’ claims while the appeals were pending. The Ninth Circuit also found
that the companies did not make a sufficient showing on the merits, given the Ninth Circuit’s
decisions in County of San Mateo v. Chevron Corp. and City of Oakland v. BP p.l.c. City &
County of Honolulu v. Sunoco LP, No. 21-15313 (9th Cir. Mar. 13, 2021); County of Maui v.
Chevron USA Inc., No. 21-15318 (9th Cir. Mar. 13, 2021).

D.C. and Minnesota Federal Courts Remanded Climate Cases Against Fossil Fuel Industry

Two federal district courts—in Minnesota and the District of Columbia—qgranted motions to
remand cases brought by plaintiffs against the fossil fuel industry.

e In Minnesota, the district court granted the State of Minnesota’s motion to remand its
case, which asserts state law claims under common law and consumer protection statutes.
The district court found that the defendants failed to establish that federal jurisdiction was
warranted on any of the seven independent grounds they asserted: federal common law;
presence of disputed and substantial federal issues (the Grable doctrine); the federal
officer removal statute; the Outer Continental Shelf Lands Act; federal enclaves; the
Class Action Fairness Act; and diversity. The companies filed an emergency motion for a
temporary stay of execution of the remand order on the same day (March 31) that the
district court issued the order. On April 7, the court granted the emergency motion
pending briefing on the companies’ motion to stay, which was filed on April 7.
Minnesota v. American Petroleum Institute, No. 0:20-cv-01636 (D. Minn. Mar. 31,
2021).
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¢ In the District of Columbia, the district court remanded a case brought against Exxon
Mobil Corporation (Exxon) by the nonprofit organization Beyond Pesticides under D.C.’s
consumer protection statute. The court rejected Exxon’s arguments that the diversity
jurisdiction statute or the Class Action Fairness Act provided a basis for federal
jurisdiction. On March 26, 2021, the court denied Exxon’s emergency motion for a
temporary stay of the remand order. Exxon subsequently filed a motion in the district
court to stay execution pending appeal and filed a petition for permission to appeal in the
D.C. Circuit under 28 U.S.C. 8§ 1453(c), which provides for expedited appeals of district
court orders granting or denying motions to remand class actions. Exxon also filed an
emergency motion for stay in the D.C. Circuit. On April 6, the D.C. Circuit ordered that
the case be administratively stayed to allow the court an opportunity to consider the
petition and emergency motion. Beyond Pesticides v. Exxon Mobil Corp., No. 20-cv-1815
(D.D.C. Mar. 22, 2021), In re Exxon Mobil Corp., No. 21-8001 (D.C. Cir. Apr. 1, 2021).

Supreme Court Said Florida Failed to Prove Georgia’s Overconsumption of Water Caused
Injuries

The U.S. Supreme Court dismissed Florida’s original jurisdiction case seeking an equitable
apportionment of the waters of the Apalachicola-Chattahoochee-Flint River Basin. The Court
unanimously found that Florida had not met its heavy burden of proving by clear and convincing
evidence that Georgia’s overconsumption of the Basin waters caused the collapse of Florida’s
oyster fisheries and harm to Florida’s river ecosystem. The Court pointed to documents and
witnesses presented by Florida that supported Georgia’s contention that Florida’s
mismanagement of the fishery caused its collapse; the Court also cited evidence that “the
unprecedented series of multiyear droughts, as well as changes in seasonal rainfall patterns, may
have played a significant role” in the conditions that led to the fishery’s collapse. Florida v.
Georgia, No. 142 (U.S. Apr. 1, 2021).

D.C. Circuit Vacated Trump EPA’s Significant Contribution Rule

The D.C. Circuit Court of Appeals granted the U.S. Environmental Protection Agency’s (EPA’S)
motion for voluntary vacatur of a final rule published on January 13, 2021 that adopted a
numerical threshold and other criteria for determining when a source category’s greenhouse gas
emissions significantly contribute to air pollution that endangers public health or welfare,
making the source category subject to new source performance standards. EPA acknowledged in
its motion that it had promulgated the rule without providing notice and opportunity to comment
on the rule’s central elements. Because the rule therefore was unlawful and EPA did not intend
to cure the procedural defect, EPA requested vacatur and remand. California v. EPA, No. 21-
1035 (D.C. Cir. Apr. 5, 2021).

D.C. Circuit Vacated Rule Extending Implementation Deadlines for Landfill Emission
Guidelines

The D.C. Circuit Court of Appeals granted EPA’s request for voluntary vacatur and remand of a
final rule delaying implementation of emission guidelines for municipal solid waste landfills
under Clean Air Act Section 111(d). EPA requested vacatur based on the D.C. Circuit January
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2021 opinion in American Lung Association v. EPA, which addressed the repeal and replacement
of the Clean Power Plan and also found that the justifications for extending Section 111(d)
implementation timelines were inadequate. The landfill regulations incorporated the deadlines
found to be invalid in American Lung Association. Environmental Defense Fund v. EPA, No. 19-
1222 (D.C. Cir. Apr. 5, 2021).

Bankrupt Coal Export Terminal Developer’s Appeal Dismissed in Lawsuit Against
Washington Officials

After the developer of a proposed coal export terminal in Washington filed for bankruptcy and
rejected its rights to the development site, the Ninth Circuit Court of Appeals dismissed the
developer’s appeal of a district court decision in the developer’s lawsuit asserting that
Washington officials’ actions denying a Section 401 water quality certification and a sublease of
aquatic lands were preempted by federal law and in violation of the dormant Commerce Clause.
The district court dismissed the preemption claims and abstained from considering the dormant
Commerce Clause claims. In their motion to dismiss the appeal, the Washington officials and
environmental groups that intervened on their behalf argued that the developer’s bankruptcy
made the case moot. Lighthouse Resources, Inc. v. Inslee, No. 19-35415 (9th Cir. Mar. 23,
2021).

Seventh Circuit Declined to Stay Trump Administration Revisions to Showerhead
Conservation Standard

The Seventh Circuit Court of Appeals denied petitioners’ motion for a stay pending appeal in the
case challenging the U.S. Department of Energy (DOE) final rule revising the definition for
“showerhead” and adding definitions for “body spray” and “safety shower showerhead” in the
energy conservation standards for consumer products. DOE has indicated that it is reviewing the
rule pursuant to President Biden’s Executive Order 13990. Alliance for Water Efficiency v. U.S.
Department of Energy, No. 21-1167 (7th Cir. order denying stay Mar. 18, 2021).

Fifth Circuit to Hold Pipeline Permit Challenge in Abeyance While Corps Considers
Project Changes

The Fifth Circuit Court of Appeals held in abeyance a petition challenging a U.S. Corps of
Engineers permit for a natural gas pipeline in Texas until the Corps completes reconsideration of
the permit. The Corps suspended the permit after modifications to the plan for the liquefied
natural gas terminal to which the pipeline was related. Shrimpers & Fishermen of the RGV v.
U.S. Army Corps of Engineers, No. 20-60281 (5th Cir. Mar. 9, 2021).

Work on Willow Project on Hold After Parties Reach Agreement

The Ninth Circuit Court of Appeals dismissed without prejudice an appeal of the district court’s
denial of a preliminary injunction in cases challenging the Willow project, a major oil
development project in the National Petroleum Reserve-Alaska. In February, the Ninth Circuit
temporarily enjoined certain construction work for the duration of the appeal. The plaintiffs
agreed to dismissal of the appeal after the oil and gas company agreed not to take certain actions
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until December 1, 2021. Sovereign Ifupiat for a Living Arctic v. Bureau of Land Management,
No. 21-35085 (9th Cir. Mar. 9, 2021).

D.C. Circuit Dismissed Challenge to Renewal of Florida Nuclear Plant Licenses

The D.C. Circuit Court of Appeals dismissed a challenge to license renewals for the Turkey
Point nuclear generating station in Florida as “incurably premature.” The court concluded that it
lacked jurisdiction because administrative appeals that raised the same legal issues were still
pending before the Nuclear Regulatory Commission. Among the issues raised by the petitioners
was whether the plan for protecting groundwater would be effective in a changing climate.
Friends of the Earth v. U.S. Nuclear Regulatory Commission, No. 20-1026 (D.C. Cir. Mar. 4,
2021).

District Court Said Plaintiffs Could Proceed with Title V Permit Claim Against Coal Mine
Operator

The federal district court for the District of Colorado allowed WildEarth Guardians to proceed
with their claim that a coal mine owner and operator failed to obtain a Title V operating permit
for the mine but accepted a magistrate judge’s recommendation that a claim alleging that the
defendants should have obtained a Prevention of Significant Deterioration construction permit
for the expansion should be dismissed. The district court concluded that the plaintiffs had
sufficiently alleged that the Title V permit claim was not time-barred. WildEarth Guardians v
Mountain Coal Co., No. 20-cv-1342 (D. Colo. Mar. 30, 2021).

Federal Court Dismissed Challenge to Colorado Dam Project Authorizations for Lack of
Jurisdiction

The federal district court for the District of Colorado agreed with federal respondents that the
Federal Power Act (FPA) required that petitioners’ challenges to U.S. Army Corps of Engineers
and U.S. Fish and Wildlife Service (FWS) actions authorizing a dam project in Colorado be
brought in a federal court of appeal. The district court noted that the FPA vests federal courts of
appeal with exclusive jurisdiction to review not only the licensing orders of the Federal Energy
Regulatory Commission (FERC) but also “all issues inhering in the controversy” related to a
FERC order. In this case, the court found that the Corps, FERC, and FWS decisions were
“inextricably intertwined.” The court therefore dismissed the case—which alleged, among other
things, that the federal agencies failed to take into account climate change impacts and future
climate change models—for lack of jurisdiction. Save the Colorado v. Semonite, No. 18-cv-
03258 (D. Colo. Mar. 31, 2021).

Alaska Federal Court Said Consideration of Oil and Gas Activities’ Impacts on Beluga
Whales in Cook Inlet Was Inadequate but Upheld Cumulative Effects Analysis

The federal district court for the District of Alaska rejected plaintiffs’ contention that the
National Marine Fisheries Service’s (NMFS’s) cumulative effects analysis for incidental take
regulations authorizing oil and gas exploration and production activities in Cook Inlet was
inadequate, but found that NMFS failed to consider the direct impacts of tugs towing the drill rig
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on Cook Inlet beluga whales. Regarding the cumulative effects analysis, the court found that
NMFES’s environmental assessment catalogued “a wide variety of potential impacts,” including
climate change, and plaintiffs failed to identify individual impacts ignored by NMFS. The court
found that NMFS “provided a well-developed discussion of the various impacts,” rejecting the
plaintiffs’ argument that NMFS merely listed the impacts. Cook Inletkeeper v. Raimondo, No.
3:19-cv-00238 (D. Alaska Mar. 30, 2021).

Colorado Federal Court Granted BLM’s Request for Remand of Resource Management
Plan to Conduct Additional Analysis

The federal district court for the District of Colorado granted federal respondents” motion for
voluntary remand of a case challenging the Resource Management Plan (RMP) and
Environmental Impact Statement for the Grand Junction Field Office. The case was similar to a
prior case in which the court held in 2018 that the U.S. Bureau of Land Management (BLM)
violated the National Environmental Policy Act by failing to take a hard look at indirect
emissions from oil and gas development and to consider reasonable alternatives to making lands
available for oil and gas leasing. Based on the 2018 decision, BLM determined that it would
prepare a supplemental analysis for the Grand Junction RMP. The court denied the petitioners’
request that the court define the scope of analysis on remand, as well as their request that the
court order the respondents not to hold oil and gas lease sales until a new decision document was
released. Center for Biological Diversity v. U.S. Bureau of Land Management, No. 1:19-cv-
02869 (D. Colo. Mar. 26, 2021).

Utah Federal Court Said Analysis of Coal Mine Expansion’s Greenhouse Gas Impacts Was
Inadequate

The federal district court for the District of Utah found that BLM failed to adequately consider
greenhouse gas and climate change impacts of a proposed coal lease authorizing the expansion of
a coal mine. Although the court rejected the plaintiffs’ claim that BLM performed only a “bare
arithmetic emissions calculation” of greenhouse gas emissions, the court agreed with the
plaintiffs that BLM could not set forth the project’s potential economic benefits in the
socioeconomics section of the environmental impact statement (EIS) without analyzing the
socioeconomic costs of greenhouse gas emissions together with climate change. The court did
not, however, direct BLM to use the social cost of carbon in this analysis, finding that BLM was
“owed some deference on the tools it uses.” The court also said it was not adopting a “categorical
test that if economic benefits are quantified then economic costs always must be too, because,
among other things, some costs may not accurately be reduced to numbers.” In addition, the
court found that BLM failed to take a sufficiently hard look at cumulative impacts of greenhouse
gas emissions because it did not substantively analyze present and reasonably foreseeable future
sources of greenhouse gas emissions. The court declined, however, to impose a requirement that
all federal or Department of Interior mining approvals be included in the cumulative impact
analysis, leaving the determination of the scope to the agency’s discretion. The court rejected the
argument that BLM did not take a hard look at mercury emissions. The court remanded to BLM
but did not vacate the EIS or record of decision. Utah Physicians for a Healthy Environment v.
U.S. Bureau of Land Management, No. 2:19-cv-00256 (D. Utah Mar. 24, 2021).
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Parties Settled Suit Concerning Protections for Endangered New Mexico Meadow Jumping
Mouse

Center for Biological Diversity and Maricopa Audubon Society agreed to a settlement resolving
their claims that federal defendants failed to take actions to protect the endangered New Mexico
meadow jumping mouse in the Apache-Sitgreaves National Forest. The U.S. Forest Service
agreed to certain steps to inspect, maintain, and repair a boundary fence, and also to inspect
riparian fencing and exclosures within jumping mouse critical habitat and to remove horses and
cattle when they are found within exclosures. The U.S. Fish and Wildlife Service agreed to
prepare a draft recovery plan for the jumping mouse by the end of January 2022, and to finalize
the plan by the end of January 2023. The plaintiffs alleged that the jumping mouse’s habitat was
threatened by drought and wildfires, both exacerbated by climate change; the Forest Service
viewed climate change effects as part of the baseline, not as a result of the management plan for
the national forest. Center for Biological Diversity v. de la Vega, No. 4:20-cv-00075 (D. Ariz.
Mar. 17, 2021).

Federal Court Upheld NEPA Review of Colorado Predator Management Program

The federal district court for the District of Colorado found that the U.S. Department of
Agriculture’s Animal and Plant Health Inspection Service—-Wildlife Services (Wildlife Services)
took a hard look at the impacts of continuing its Colorado branch’s predator damage
management program. The court noted that the program is intended to reduce conflicts with
predators such as bears and coyotes that impact livestock, agricultural and natural resources,
property, and human and health safety. One of the arguments rejected by the court was that
Wildlife Services relied on inaccurate data in assessing impacts on black bear and coyote
populations, including by failing to analyze human population growth and climate change as
factors contributing to increased levels of black bear and human conflicts in Colorado. The court
found that the review of these factors was sufficient. WildEarth Guardians v. Wehner, No. 1:17-
cv-00891 (D. Colo. Mar. 10, 2021).

Oil and Gas Company Sought Voluntary Dismissal of Action to Compel Biden
Administration Action on Drilling Permits

The federal district court for the District of North Dakota dismissed without prejudice a lawsuit
brought by an oil and gas exploration and production company in February 2021 to compel BLM
to act on applications for permit to drill (APDs) submitted in 2020 for oil and gas leases in North
Dakota. The company submitted a notice of voluntary dismissal after BLM granted the APDs in
February and March 2021. Continental Resources, Inc. v. de la Vega, No. 1:21-cv-00034
(D.N.D. Mar. 10, 2021).

D.C. Federal Court Directed Department of Interior to Search for Drafts of Zinke Order
Rescinding Moratorium on Coal Leasing Program

The federal district court for the District of Columbia directed the U.S. Department of the
Interior (DOI) to undertake additional searches for records in response to Center for Biological
Diversity’s (CBD’s) requests under the Freedom of Information Act (FOIA) for records of
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discussions and correspondence related to President Trump’s March 2017 executive order
directing the Secretary of the Interior to lift the moratorium on the federal coal leasing program.
The court agreed with CBD that the absence of drafts of then-Secretary Ryan Zinke’s order
implementing the executive order, along with the absence of Secretary-level communications
about the order, gave rise to “material doubt” about the adequacy of the agency’s declarations
regarding the searches it conducted. The court determined that DOl must either supplement its
declarations or take additional steps to confirm it completed an adequate search for Secretary-
level communications and drafts of the order, including by requesting that Zinke search his own
files and asking him whether he used additional personal platforms beyond the email address
already searched to conduct agency business. In addition, the court concluded that FOIA
obligated DOI to take additional steps to search Zinke’s government-issued phone. The court
rejected CBD’s contention that DOI should undertake a specific search of Trump transition team
records but directed DOI to clarify the extent to which its searches encompassed and identified
correspondence between DOI and the transition team, or to expand its search to include such
records. Center for Biological Diversity v. Bureau of Land Management, No. 17-cv-1208
(D.D.C. Mar. 9, 2021).

Ohio Federal Court Remanded Environmental Assessment for Additional Analysis of
Hydraulic Fracturing Impacts in Wayne National Forest

A year after finding that the U.S. Forest Service and BLM failed to take a hard look at the
impacts of hydraulic fracturing in the Wayne National Forest, the federal district court for the
Southern District of Ohio remanded without vacatur the environmental assessment, finding of no
significant impact, and consent to lease for additional analysis of surface area disturbance,
cumulative impacts on the Indiana Bat and Little Muskingum River, and air quality impacts. The
complaint alleged failure to consider climate change effects on the forest and protected species,
but the court’s decisions did not address those issues. Center for Biological Diversity v. U.S.
Forest Service, No. 2:17-cv-00372 (S.D. Ohio Mar. 8, 2021).

California Appellate Court Rejected CEQA Challenge to Approval of Aggregate Operation
Expansion

The California Court of Appeal affirmed the denial of a challenge to the California
Environmental Quality Act review for expansion of an aggregate operation in Napa County. The
appellate court reviewed five impact areas raised by the petitioner on appeal, including the claim
that the environmental impact report (EIR) insufficiently addressed and mitigated greenhouse
gas emission impacts caused by loss of oak woodland. The court found that the petitioner had
failed to apprise the Napa County Board of Supervisors of the carbon sequestration issue. The
court also addressed the merits of the argument, noting that the petitioner did not cite authority
requiring “mathematical calculations concerning carbon sequestration mitigation.” The court
further concluded that the EIR contained “ample discussion” of greenhouse gas issues actually
raised by the petitioner, and that “appropriate mitigation measures” were required. Stop Syar
Expansion v. County of Napa, No. A158723 (Cal. Ct. App. Mar. 25, 2021).

New Jersey Upheld Approval of Zero Emission Certificates for Nuclear Power Plants
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The Appellate Division of the New Jersey Superior Court affirmed the Board of Public Utilities’
approval of applications by three nuclear power plants under the Zero Emission Certificate
(ZEC) program. The court found that the Board’s decision was adequately supported by the
record and consistent with the language and legislative intent of the 2018 statute that established
the ZEC program. The court noted that the ZEC statute was intended to help New Jersey achieve
its clean energy goals by subsidizing nuclear power generators to keep them operational in the
face of competition from carbon-emitting generators. In re Implementation of L. 2018, C. 16
Regarding Establishment of Zero Emission Certification Program for Eligible Nuclear Power
Plants, No. A-3939-18 (N.J. Super. Ct. App. Div. Mar. 19, 2021).

California Appellate Court Said Greenhouse Gas Credits Did Not Reduce City’s Electricity
Users’ Tax Base

The California Court of Appeal reversed the dismissal of the City of Torrance’s lawsuit that
alleged that Southern California Edison Company (Edison)—the sole electricity provider in the
city—impermissibly reduced the amount of the electricity users’ tax that it remitted to the City
after collecting it from residents and businesses. Edison reduced the tax base by the amount of an
annual “industry assistance credit” established by the California Public Utilities Commission that
rewards businesses that implement energy-efficient programs that reduce greenhouse gas
emissions. The appellate court agreed with the City that the credits should not affect the tax base.
The appellate court further concluded, however, that Edison was not directly liable for the
uncollected electricity users’ taxes but that the City had to be given the opportunity to amend its
complaint to seek unpaid taxes from consumers that underpaid the electricity users’ tax due to
Edison’s use of an incorrect tax base. City of Torrance v. Southern California Edison Co., No.
B300296 (Cal. Ct. App. Mar. 17, 2021).

Maryland Appellate Court Allowed Redaction of Attorney General’s Application to
Participate in Special Assistant AG Program

The Maryland Court of Special Appeals affirmed the dismissal of a lawsuit seeking to compel
disclosure under the Maryland Public Information Act of the entirety of the Maryland Office of
the Attorney General’s (OAG’s) application to participate in a program of the State Energy &
Environmental Impact Center at New York University (NYU) Law School. If selected for the
program, the Impact Center hired an NYU Fellow to serve as special assistant attorney general
to work in the attorney general’s (AG’s) office on matters related to the “advancement and
defense of progressive clean energy, climate change, and environmental matters.” The appellate
court agreed with the OAG that redacted portions of the application were privileged as
“preliminary communications made between a client and its prospective counsel while seeking
legal assistance.” The redacted sections were therefore exempt from disclosure due to attorney-
client privilege. Government Accountability & Oversight, P.C. v. Frosh, No. 2ndd (Md. Ct. Spec.
App. Mar. 1, 2021).

California Court Said Change in Water Use to Adapt to Climate Change Was CEQA
“Project”
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The California Superior Court granted a petition for writ of mandate requiring the Los Angeles
Department of Water and Power (LADWP) to conduct a California Environmental Quality Act
(CEQA) review for its change in use of water on 6,400 acres owned by LADWP in Mono
County. The court noted that the changes in water use were “driven by the appropriate goal of
planning for how the LADWP will adapt to the challenges of climate change.” Based on its
independent review of the evidence, the court concluded that the change in water use was a
CEQA “project” because it was “an activity which may cause either a direct physical change in
the environment, or a reasonably foreseeable indirect physical change in the environment.”
County of Mono v. City of Los Angeles, No. RG18-923377 (Cal. Super. Ct. Mar. 8, 2021).

Louisiana Appellate Court Reversed Remand of Chemical Plant Air Permits to Agency

The Louisiana Court of Appeal concluded that a district court abused its discretion by remanding
to the Louisiana Department of Environmental Quality (DEQ) a lawsuit challenging air permits
for a chemical complex. The appellate court cited the timing of the remand, which occurred
before any merits briefing, and also found that the court exceeded statutory authority that
authorizes remand so that the agency may consider additional evidence. In this case, the
appellate court said the court remanded not only for consideration of additional evidence
(updated EJSCREEN data) but also ordered DEQ to undertake more thorough environmental
justice analysis and open a public comment period to accept comment pollution and health risks.
The plaintiffs’ allegations in the lawsuit include that given Louisiana’s vulnerability to climate
change impacts, DEQ failed to fulfill its obligations as a public trustee by not considering the
environmental effects of the project’s contribution to greenhouse gas emissions, or the adverse
costs of greenhouse gas emissions. Rise St. James v. Louisiana Department of Environmental
Quality, No. 2021 CW 0032 (La. Ct. App. Mar. 15, 2021).

NEW CASES, MOTIONS, AND OTHER NOTICES

Amicus Briefs Filed in Support of Supreme Court Review of Jurisdiction Question in San
Francisco and Oakland Cases, Colorado Localities Agreed to Await Supreme Court’s
Decision in Baltimore Case, and Other Climate Nuisance Case Developments

In addition to the decisions and orders discussed above, there have been a number of
developments in other climate change cases against the fossil fuel industry.

e On March 11, 2021, four amicus briefs were filed in support of fossil fuel companies’
petition for writ of certiorari seeking review of the Ninth Circuit’s decision that reversed
the district court’s denial of Oakland’s and San Francisco’s motions to remand their
climate change nuisance cases. The amicus briefs were filed by American Petroleum
Institute, National Association of Manufacturers, the Chamber of Congress of the United
States of America, and 18 states, led by Indiana. The petition requested that the Court
consider the questions of “[w]hether putative state-law tort claims alleging harm from
global climate change are removable because they arise under federal law” and
“[w]hether a plaintiff is barred from challenging removal on appeal after curing any
jurisdictional defect and litigating the case to final judgment.” In the district court,
briefing was completed on March 18 for San Francisco and Oakland’s motion to amend
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their complaints to remove federal claims and their renewed motion to remand. Chevron
Corp. v. City of Oakland, No. 20-1089 (U.S. Mar. 11, 2021); City of Oakland v. BP p.l.c.,
No. 3:17-cv-06011 (N.D. Cal. Mar. 18, 2021).

e On March 5, 2021, the Boards of County Commissioners of Boulder County and San
Miguel County and the City of Boulder (plaintiffs) filed their opposition to fossil fuel
companies’ petition for writ of certiorari seeking review of the district court order
remanding their climate change case. The plaintiffs agreed with the companies that this
case presents the same question regarding the scope of appellate review of remand orders
as BP p.l.c. v. Mayor & City Council of Baltimore, in which the Court heard oral
argument in January. The plaintiffs did not object to the companies’ position that the
petition should be held pending the decision in Baltimore and then disposed of pursuant
to the Baltimore decision. The Court distributed the petition for its April 16 conference.
Suncor Energy (U.S.A.), Inc. v. Board of County Commissioners of Boulder County, No.
20-783 (U.S. Mar. 5, 2021).

e On March 25, 2021, defendants Chevron Corporation and Chevron U.S.A., Inc.
(Chevron) removed the City of Annapolis’s climate change case against Chevron and
other fossil fuel companies to federal court. All other defendants consented to removal.
The notice of removal identified the following grounds for removal: Annapolis’s claims
necessarily arise under federal law; the claims necessarily raise disputed and substantial
federal issues; the Outer Continental Shelf Lands Act; the federal officer removal statute;
and federal enclave jurisdiction. Chevron also asserted that Annapolis’s allegations that
the companies concealed and misrepresented their products’ contributions to climate
change were “a strained attempt to evade federal jurisdiction.” Chevron further contended
that these allegations “ignore the vast public record establishing that the risks of climate
change, including its potential impacts on Maryland, have been discussed publicly since
at least the 1950s.” City of Annapolis v. BP p.l.c., No. 1:21-cv-00772 (D. Md. Mar. 25,
2021).

e In the City of Hoboken’s case against fossil fuel companies, the companies filed a motion
on March 17, 2021 to strike arguments regarding collateral estoppel and a request for fees
in Hoboken’s reply because they were raised for the first time. City of Hoboken v. Exxon
Mobil Corp., No. 2:20-cv-14243 (D.N.J. Mar. 17, 2021).

D.C. Circuit Held Challenge to Trump-Era Vehicle Standards in Abeyance

On April 2, 2021, the D.C. Circuit Court of Appeals granted the motion by EPA and the National
Highway Traffic Safety Administration to hold in abeyance the proceedings challenging the
Trump administration’s greenhouse gas emission and fuel economy standards for passenger cars
and light trucks (the Safer Affordable Fuel-Efficiency (SAFE) Vehicles Rule for Model Years
2021-2026 Passenger Cars and Light Trucks). The court ordered that the cases be held in
abeyance pending further order of the court, with status reports on the agencies’ review of the
rule to be filed every 90 days. On April 6, it was reported that EPA Administrator Michael
Regan had said the Biden administration was on track to propose new standards by the end of
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July 2021 (as directed by President Biden’s Executive Order 13990). Competitive Enterprise
Institute v. National Highway Traffic Safety Administration, No. 20-1145 (D.C. Cir. Apr. 2,
2021).

Second Circuit Held Challenge to Fuel Economy Penalty Increase Delay in Abeyance

The Second Circuit Court of Appeals granted the National Highway Traffic Safety
Administration’s motion to hold in abeyance challenges to an interim final rule published on
January 14, 2021 that delayed an inflation adjustment to the civil penalty for violations of fuel
economy standards. Petitioners had moved for expedited review, but the court denied that
request. The court also referred to the merits panel a motion by Tesla, Inc. for summary vacatur
or a stay pending judicial review. Tesla originally sought to intervene in the proceedings, but
then filed its own petition for review. The Second Circuit denied its motion to intervene as moot
and granted a motion to intervene by Alliance for Automotive Innovation, which submitted the
rulemaking petition to which the interim final rule responded. Natural Resources Defense
Council v. National Highway Traffic Safety Administration, No. 21-139 (2d Cir. Mar. 4, 2021).

Juliana Plaintiffs Sought to Amend Complaint to Add Request for Declaratory Relief

After the Ninth Circuit denied rehearing en banc of its decision that youth plaintiffs lacked
standing to pursue their constitutional climate change claims against the federal government, the
plaintiffs filed a motion in the federal district court in Oregon seeking leave to amend their
complaint. The plaintiffs argued that the amended complaint cured the redressability issue that
formed the basis for the Ninth Circuit’s decision. The plaintiffs contended that their amended
complaint sought “only relief ... that is traditionally granted and well within this Court’s Article
111 authority.” Specifically, the proposed amended complaint sought relief pursuant to the
Declaratory Judgment Act and omitted requests for “specific relief,” including a remedial plan,
that the Ninth Circuit determined would be outside the authority of Article Il courts. The
defendants opposed the motion, arguing that it was barred by the Ninth Circuit’s mandate, which
included “unambiguous” instructions to the district court to dismiss the case, and that
amendments would be futile. Juliana v. United States, No. 6:15-cv-01517 (D. Or. motion for
leave to amend Mar. 9, 2021).

Briefing in Mountain Valley Pipeline Case Addressed Consideration of Potential Climate
Impacts on Protected Species

Briefing was completed in environmental groups’ lawsuit seeking review, for a second time, of
the U.S. Fish and Wildlife Service’s approvals for the Mountain Valley Pipeline. The petitioners’
arguments include contentions that the FWS failed to meaningfully analyze climate impacts on
the Roanoke logperch and the candy darter, and also failed to specify impact for the Indiana bat,
whose habitat is threatened by climate change. The petitioners argued that currently unoccupied
bat habitat cleared for the pipeline would no longer be suitable for future use by the bat. The
respondents argued that they properly accounted for potential impacts on the logperch and darter
and that climate change was not anticipated to limit the availability of Indiana bat habitat in the
bat’s Appalachian Mountain Recovery Unit. Appalachian Voices v. U.S. Department of Interior,
No. 20-2159 (4th Cir. Mar. 19, 2021).

105

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

Environmental Groups Challenged Use of Nationwide Permit 12 to Authorize Crude Oil
Pipeline

Three environmental organizations filed a lawsuit in federal district court for the Western
District of Tennessee challenging the U.S. Army Corps of Engineers’ 2017 issuance of
Nationwide Permit 12 (NWP 12), as well as the Corps’ verification of use of NWP 12 for the
Byhalia crude oil pipeline. The organizations asserted claims under the National Environmental
Policy Act, the Clean Water Act, and the Administrative Procedure Act. The complaint alleged,
among other things, that the Corps failed to take a hard look at the climate change impacts of the
2017 issuance of NWP 12—which covered utility lines, including pipelines. The organizations
alleged that potential climate impacts included increased life-cycle greenhouse gas emissions
from oil and gas pipeline approval under NWP 12. Memphis Community Against Pollution, Inc.
v. U.S. Army Corps of Engineers, No. 2:21-cv-02201 (W.D. Tenn. Apr. 1, 2021).

Lawsuit Cited Climate Change Threat in Challenge to Reclassification of Beetle from
“Endangered” to “Threatened”

Center for Biological Diversity filed a lawsuit against the U.S. Fish and Wildlife Service in
federal court in the District of Columbia challenging the reclassification of the American burying
beetle from “endangered” to “threatened” under the Endangered Species Act. CBD alleged that
the reclassification “eliminates key substantive protections” while the species faces the “same
dire threats” it faced when it was listed in 1989, and that the species was now “at even greater
risk of extinction due to climate change.” The complaint alleged that the beetle was at most risk
from climate change in the Southern Plains due to increased average soil temperatures that will
make large areas of potential habitat uninhabitable, and that there were also threats to other
geographical populations, including the New England population, in the longer term. The
complaint asserted claims under the Endangered Species Act and the Administrative Procedure
Act. Center for Biological Diversity v. U.S. Fish & Wildlife Service, No. 1:21-cv-00791 (D.D.C.,
filed Mar. 25, 2021).

Groups Sought Critical Habitat Designation for Climate-Threatened Rusty Patch Bumble
Bee

Three organizations filed a lawsuit in federal court in the District of Columbia to compel the U.S.
Fish and Wildlife Service to designate critical habitat for the rusty patch bumble bee, which was
listed as endangered in 2017. The plaintiffs alleged that the bee, “[o]nce common throughout the
midwestern and northeastern United States, northward into Canada, the bee has disappeared from
the vast majority of its native range and now stands on the brink of extinction, owing to habitat
loss and destruction, pesticide use, disease, parasites, and climate change.” The plaintiffs
asserted that the FWS’s reasons for determining that designation of critical habitat would not be
prudent violated the Endangered Species Act and the Administrative Procedure Act, as well as
FWS regulations. Natural Resources Defense Council, Inc. v. U.S. Fish & Wildlife Service, No.
1:21-cv-00770 (D.D.C., filed Mar. 24, 2021).

States Filed Lawsuits Challenging Pause on Federal Oil and Gas Leasing Activities
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Thirteen states filed a lawsuit in federal court in Louisiana challenging actions taken pursuant to
President Biden’s Executive Order 14008, which directed the Secretary of the Interior to pause
new oil and natural gas leasing activities on public lands and in offshore waters. The states
asserted that actions implementing this moratorium on leasing activities violated the Outer
Continental Shelf Lands Act, the Mineral Leasing Act, and the Administrative Procedure Act.
On March 31, the states asked the court for a preliminary injunction ordering the defendants “to
execute the statutory duties of the offices regarding and gas leasing as if the Moratoriums did not
exist” and enjoining the defendants from implementing the rescission of a lease sale in the Gulf
of Mexico and postponements of a lease sale in Cook Inlet in Alaska as well as quarterly lease
sales on public lands. The State of Wyoming filed a separate lawsuit in federal court in
Wyoming asserting that the moratorium violated the Mineral Leasing Act, the Federal Land
Policy and Management Act, the National Environmental Policy Act, and the Administrative
Procedure Act. Louisiana v. Biden, No. 2:21-cv-00778 (W.D. La., filed Mar. 24, 2021);
Wyoming v. U.S. Department of Interior, No. 0:21-cv-00056 (D. Wyo., filed Mar. 24, 2021).

Environmental Groups Challenged Environmental Review for California Oil and Gas
Lease Sale

Three environmental groups filed a lawsuit in the federal district court for the Eastern District of
California asserting that the U.S. Bureau of Land Management violated the National
Environmental Policy Act when it proceeded with a lease sale in Kern County, California, which
the complaint described as “an area already overwhelmed by oil and gas extraction and suffering
from some of the worst air and water pollution problems in the country.” The groups alleged that
BLM’s “rushed analysis” of the Kern County sale’s impact suffered from similar defects as the
environmental review of hydraulic fracturing that the Central District of California found lacking
in 2016. The groups contended that the environmental assessment for the Kern County lease sale
improperly tiered to the deficient analysis addressed by the Central District in 2016 and failed to
adequately analyze cumulative air quality and climate impacts. The plaintiffs also alleged that
BLM failed to consider reasonable alternatives that would have prevented or minimized climate
impacts. Center for Biological Diversity v. U.S. Bureau of Land Management, No. 1:21-cv-
00475 (E.D. Cal., filed Mar. 22, 2021).

States Said Biden’s Revocation of Keystone XL Permit Violated Separation of Powers

A lawsuit filed by 21 states in the federal district court for the Southern District of Texas asserted
that President Biden’s revocation of the presidential permit for the Keystone XL pipeline and
associated actions by cabinet officials violated the Constitution and the Administrative Procedure
Act. The states contended that President Biden’s actions encroached on congressional power
over interstate and international commerce and therefore violated the Constitution’s separation of
powers. They alleged that although Biden invoked a “climate crisis,” “ ‘imperatives of events’
have not prevailed such that the President’s unenumerated powers entitle him to supersede the
enumerated power of Congress to regulate ... foreign and interstate commerce.” In addition, the
complaint asserted that the cabinet officials acted outside their statutory authority, that the

revocation of the permit violated the non-delegation doctrine, that it was arbitrary and capricious,
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and that it should have gone through notice and comments. Texas v. Biden, No. 3:21-cv-00065
(S.D. Tex., filed Mar. 17, 2021).

CEQ Sought Remand Without Vacatur of Trump Administration Amendments of NEPA
Regulations

The Council on Environmental Quality (CEQ) requested that the federal district court for the
Western District of Virginia remand, without vacatur, CEQ’s 2020 amendments to the
regulations implementing the National Environmental Policy Act (NEPA). CEQ argued that
voluntary remand was appropriate because CEQ had identified numerous concerns with the
rule—including concerns about whether the rule may adversely affect climate change or climate
resilience—and had already begun reconsidering the rule. CEQ also argued that remand without
vacatur would not prejudice the plaintiffs because CEQ had committed to reconsider the rule
along lines that implicated the same concerns that the plaintiffs raised in this action and the
lengthiness of the rulemaking process would not directly affect the plaintiffs or defendant-
intervenors. The plaintiffs opposed remand without vacatur, arguing that further delay would
allow a rule that was actively harming them to remain in effect. The court scheduled oral
argument on the motion for remand without vacatur for April 21 but indicated the parties could
also argue the pending motions for summary judgment. Wild Virginia v. Council on
Environmental Quality, No. 3:20-cv-00045 (W.D. Va. Mar. 17, 2021).

Harris County Challenged Houston Highway Project, Including Failure to Disclose
Climate Impacts

Harris County, Texas filed a suit in federal court asserting that the Texas Department of
Transportation (TxDOT) failed to comply with NEPA and Section 4(f) of the Department of
Transportation Act when it decided to reroute an interstate in Houston. Harris County’s
allegations included that the final environmental impact statement (EIS) did not include
discussions of disproportionate impacts on minority and low-income populations and climate
change impacts that had appeared in the draft EIS. As a result, the County alleged, TxDOT failed
to fully disclose such impacts. Harris County v. Texas Department of Transportation, No. 4:21-
cv-00805 (S.D. Tex., filed Mar. 11, 2021). (Note: On March 8, the Federal Highway
Administration asked TXDOT to pause activity on the project pending investigation of civil
rights concerns such as those raised in this lawsuit.)

Challenge to Placement of F35-A Aircraft at Airfield Raised Climate Change Issue

In a lawsuit filed in federal court in the District of Columbia, a plaintiff challenged the decision
by the U.S. Air Force to replace F-16 fighter jets with F35-A aircraft at an Air National Guard
location in Madison, Wisconsin. The plaintiff asserted claims under the National Environmental
Policy Act and the Administrative Procedure Act, including that the defendants failed to
adequately consider climate change. The plaintiff alleged that although the defendants disclosed
the volume of greenhouse gas emissions (22,000 tons/year of carbon dioxide, compared to 9,263
tons/ year for F-16s), they did not conduct “actual analysis of the incremental impacts” to make
it possible “to know whether a change in GHG emissions will be a significant step toward
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averting the tipping point and irreversible adverse climate change.” Safe Skies Clean Water
Wisconsin, Inc. v. U.S. Air Force, No. 1:21-cv-00634 (D.D.C., filed Mar. 10, 2021).

States Challenged Executive Order on Social Cost of Carbon

Thirteen states filed a lawsuit in the federal district court for the Eastern District of Missouri
asserting that the portion of President Biden’s Executive Order 13990 that prescribed steps for
development and application of the social cost of carbon violated separation of powers, as did the
interim values for the social cost of carbon, methane, and nitrous oxide that the order directed the
Interagency Working Group on the Social Cost of Greenhouse Gases to develop. The states also
asserted that the executive order and the interim values violated agency statutes such as the
Clean Air Act that the states alleged conferred authorities on specific federal agencies that the
executive order unlawfully arrogated to the Working Group. The states also alleged procedural
and substantive violations of the Administrative Procedure Act by the Working Group. Missouri
v. Biden, No. 4:21-cv-00287 (E.D. Mo., filed Mar. 8, 2021).

Youth Petitioners Asked Washington High Court to Review Dismissal of Climate Change-
Based Constitutional Challenge to State Policies

Washington State youth petitioned the Washington Supreme Court for discretionary review of a
lower appellate court’s decision rejecting their constitutional challenge to Washington’s energy
and transportation policies that result in high levels of greenhouse gas emissions. The questions
presented in their petition included whether the lower appellate court erred in expanding the
political question doctrine to preclude review of a constitutional controversy involving
government conduct that causes climate change and whether the court below erred in holding
that the right to a healthful and pleasant environment is not a fundamental right. Aji P. v. State of
Washington, No. 80007-8-1 (Wash. Mar. 10, 2021).

California Attorney General Sought to Intervene to Oppose Residential Projects in Areas
Vulnerable to Wildfire

In February and March 2021, the California Attorney General filed motions to intervene on
behalf of the People of the State of California in lawsuits challenging residential developments
that the Attorney General argued would result in adverse environmental effects that could affect
the public generally. In the case challenging a proposed residential and resort development in
Lake County, the petition attached to the attorney general’s motion alleged that the project would
be located in an area where the “frequency, scale, and severity of ... wildfires has increased in
recent years, exacerbated by climate change and by high-risk development and human activity
encroaching into the wildland-urban interface.” The petition also alleged that the environmental
impact report for the project failed to adequately analyze and disclose the direct, indirect, and
cumulative impacts of the Project on greenhouse gas emissions and climate change. Similarly, in
its motions to intervene in two cases challenging resort and residential developments in San
Diego County, the attorney general made similar allegations regarding wildfire risk and the
analysis of greenhouse gas emissions and climate change. Center for Biological Diversity v.
County of Lake, No. CV 421152 (Cal. Super. Ct. Feb. 1, 2021); Center for Biological Diversity v.
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County of San Diego, No. 37-2020-00046553 (Cal. Super. Ct. Mar. 17, 2021); Sierra Club v.
County of San Diego, No. 37-2019-00038820 (Cal. Super. Ct. Mar. 17, 2021).

March 8, 2021, Update #144
FEATURED CASE

Hawai‘i Federal Court Sent Honolulu’s and Maui’s Climate Cases Back to State Court;
Fossil Fuel Companies Appealed

The federal district court for the District of Hawai‘i remanded cases brought by the City and
County of Honolulu and the County of Maui seeking to hold fossil fuel companies liable for
climate change-related damages. The court rejected three grounds for federal jurisdiction because
the Ninth Circuit rejected them in City of Oakland v. BP p.l.c., 969 F.3d 895 (9th Cir. 2020): (1)
that the plaintiffs’ claims arose under federal common law; (2) that federal law preempted the
claims; and (3) that the claims necessarily raised disputed and substantial federal issues (Grable
jurisdiction). The court then concluded that because the plaintiffs elected to pursue claims based
on the companies’ alleged concealment of the climate change risks of fossil fuels and not on the
defendants’ extraction and production of fossil fuels, their claims did not relate to the companies’
activities on the Outer Continental Shelf, under the direction of federal officers, or on federal
enclaves, and the companies therefore established no other basis for federal jurisdiction. With
respect to federal-officer jurisdiction, the district court noted that this case was similar to County
of San Mateo v. Chevron Corp. in which the Ninth Circuit affirmed a district court finding that
the federal-officer removal statute did not provide jurisdiction. The Hawai‘i district court found
that any additional evidence provided by the companies in these cases did not establish that the
companies acted under a federal officer with respect to oil and gas leases, operation of a National
Petroleum Reserve, or supplying to the strategic petroleum reserve; the court also found no
causal connection between the plaintiffs’ concealment-based claims and actions the companies
contended were taken at the direction of a federal officer. In addition, the court found that the
companies made only conclusory assertions that colorable federal defenses existed. On March 5,
2021, the court denied the companies’ motions to stay the remand order but delayed transmission
of the order to the state courts for 10 days to allow the companies to seek relief in the Ninth
Circuit. City & County of Honolulu v. Sunoco LP, No. 1:20-cv-00163 (D. Haw. Feb. 12, 2021);
County of Maui v. Chevron U.S.A. Inc., No. 20-cv-00470 (D. Haw. Feb. 12, 2021), Nos. 21-
15313 & 21-15318 (9th Cir.).

DECISIONS AND SETTLEMENTS

Ninth Circuit Denied Rehearing in Youth Plaintiffs’ Constitutional Climate Case Against
Federal Defendants

On February 10, 2021, the Ninth Circuit Court of Appeals denied youth plaintiffs’ petition for
rehearing en banc of the court’s January 2020 ruling that the plaintiffs lacked standing to pursue
their constitutional claims against the United States and other federal defendants for infringing
on the plaintiffs’ right to a life-sustaining climate system. A week later the plaintiffs filed a
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motion to stay the mandate pending the filing and disposition of a petition for writ of certiorari in
the Supreme Court. The plaintiffs contended that their certiorari petition would present
substantial questions meriting Supreme Court review regarding the rights of children, and that
there was good cause to stay the mandate due to the irreparable harm that would result from
dismissal of the case. The plaintiffs” arguments included that the Biden-Harris administration
should be allowed the opportunity to decide whether to engage in settlement negotiations. On
March 1, the federal defendants filed their opposition to the motion to stay the mandate, arguing
that the Supreme Court was unlikely to grant the petition, “much less reverse this Court’s
judgment,” because the Ninth Circuit had applied settled precedent. The U.S. defendants also
contended that the plaintiffs would not suffer irreparable harm, given that they would be able to
obtain relief if the Supreme Court ruled in their favor. The defendants also noted that issuance of
the mandate “is no impediment to settlement” since settlement remained possible so long as a
case was pending, even if pending before the Supreme Court. On March 5, the plaintiffs
withdrew their motion to stay “[b]ecause Defendants’ position is clear that the issuance of the
mandate does not preclude settlement or Plaintiffs’ ability to seek future relief from the issuance
of the mandate.” The Ninth Circuit issued the mandate the same day. Juliana v. United States,
No. 18-36082 (9th Cir. order Feb. 10, 2021; motion to stay mandate Feb. 17, 2021).

Washington Appellate Court Affirmed Dismissal of Youth Climate Case Against State

Although its opinion stated that “[w]e firmly believe that the right to a stable environment should
be fundamental,” the Washington Court of Appeals nonetheless affirmed the dismissal of a
lawsuit brought by 13 youths who asserted that the State of Washington and State agencies and
officials infringed on their fundamental right to a stable climate system by creating and
maintaining transportation and energy systems that relied on fossil fuels and resulted in
greenhouse gas emissions. The court concluded that judicial resolution of the youths’ claims
would violate the separation of powers doctrine and also rejected the youths’ substantive due
process, equal protection, state-created danger, and public trust doctrine claims on the merits.
With respect to separation of powers, the Court of Appeals found that to provide the relief sought
by the youths—an order requiring the State to develop an enforceable “climate recovery plan”—
the court would have to order the legislative and executive branches to create and implement the
plan, which would contravene the Washington Constitution’s commitment of legislative power
to the legislative branch. The court further found that there was no judicially manageable
standard by which it could resolve the claims, noting that scientific expertise would be required
to determine the appropriate amount of greenhouse gas emission reductions. In addition, the
court found that the State had already made policy determinations regarding climate change and
established and implemented a regulatory regime, and that judicial resolution of the lawsuit
would “usurp the authority and responsibility of the other branches.” The court also rejected the
youths’ argument that their claims were justiciable under the Uniform Declaratory Judgments
Act (UDJA). The court reasoned that any remedy it granted would not be final and conclusive—
and the claims therefore would not be justiciable under the UDJA—since the remedy would
require the court to retain jurisdiction to oversee implementation of the climate recovery plan. In
its consideration of the merits of the youths’ claims, the court held that neither the Washington
Constitution nor Washington statutes provided a fundamental right to a healthful and peaceful
environment or to a stable climate system. In addition, the court rejected the youths’ claims that
the defendants violated their equal protection rights, both because they failed to establish that a
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fundamental right was implicated and also because they failed to establish youth as a suspect or
quasi-suspect class with immutable characteristics. The court also found that the youths could
not show that the State acted affirmatively to create a danger but instead alleged that their
injuries resulted from a failure to act. Finally, the court rejected the youths’ public trust doctrine
claim because it was based on the “climate system as a whole, including the atmosphere,” and
Washington’s public trust doctrine had not been expanded to encompass the atmosphere. Aji P.
v. State, No. 80007-8-1 (Wash. Ct. App. Feb. 8, 2021).

D.C. Circuit Granted EPA Request to Stay Issuance of Mandate Vacating Repeal of Clean
Power Plan

On February 22, 2021, the D.C. Circuit Court of Appeals granted the U.S. Environmental
Protection Agency’s (EPA’s) motion for a partial stay of the issuance of the mandate in the
lawsuit challenging the Trump administration’s final rule repealing and replacing the Obama
administration’s Clean Power Plan, which regulated greenhouse gas emissions from existing
power plants under Section 111(d) of the Clean Air Act. On January 19, the D.C. Circuit vacated
both the repeal and replacement components of the final rule, finding that the rule was based on
an erroneous reading of the Clean Air Act. In its February 12 motion for partial stay of the
mandate, EPA indicated that it “strongly” believed that no Section 111(d) rule should go into
effect until EPA conducted new rulemaking in response to the January 19 decision. In its
February 22 order, the court withheld issuance of the mandate with respect to the repeal of the
Clean Power Plan and directed issuance of the mandate “in the normal course” for the vacatur of
the replacement portion of the rule as well as timing provisions in the implementing regulations.
EPA was directed to file status reports at 90-day intervals. American Lung Association v. EPA,
No. 19-1140 (D.C. Cir. Feb. 22, 2021).

EPA Withdrew Appeal of Order Vacating Negative Jurisdictional Determination for Salt
Ponds

On February 26, 2021, EPA moved to voluntarily dismiss its appeal of a district court’s order
that vacated a negative jurisdictional determination under the Clean Water Act for the Redwood
City Salt Ponds along San Francisco Bay. The plaintiffs alleged that the negative jurisdictional
determination would exacerbate the consequences of sea level rise and impair California’s ability
to mitigate sea level rise impacts, though the district court’s decision did not address this issue,
focusing instead on EPA’s determination that the salt ponds had been transformed into “fast
land” prior to enactment of the Clean Water Act. The district court remanded the matter to EPA
for evaluation of factors including the nexus between the salt ponds and the Bay and the extent to
which the salt ponds “significantly affect the chemical, physical, and biological integrity of the
Bay.” San Francisco Baykeeper v. EPA, No. 20-17359 (9th Cir. Feb. 26, 2021).

In Challenge to Oil and Gas Development Project in National Petroleum Reserve, Ninth
Circuit Enjoined Construction Activities for Duration of Appeal

The Ninth Circuit Court of Appeals ordered the continuation of a temporary injunction on certain
construction activities related to a major oil and gas development project in the National
Petroleum Reserve-Alaska while the plaintiffs appeal the district court’s denial of their motions
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for a preliminary injunction. The district court concluded that the plaintiffs were unlikely to
succeed on their National Environmental Policy Act (NEPA) claims because the claims were
time-barred under the Naval Petroleum Reserves Production Act (NPRPA). The Ninth Circuit
found that the plaintiffs raised a serious question regarding whether the NPRPA’s time limit on
filing claims for judicial review applied in this case. The Ninth Circuit further found that the
plaintiffs would suffer irreparable harm in the absence of an injunction, that at least one of their
NEPA claims was likely to succeed if timely, that the balance of equities favored relief, that the
balance of hardships tipped sharply in the plaintiffs’ favor, and that an injunction was in the
public interest. Sovereign Ifupiat for a Living Arctic v. Bureau of Land Management, No. 21-
35085 (9th Cir. Feb. 13, 2021).

Citing “Unique Background” of Case, Montana Federal Court Rejected Transfer of Claims
Regarding Public Lands in Wyoming

The federal district court for the District of Montana denied the U.S. Bureau of Land
Management’s (BLM’s) request that the court dismiss or transfer claims challenging a resource
management plan amendment for federal lands in Wyoming. The suit also involved a challenge
to a resource management plan amendment for lands in Montana. All of the lands at issue in the
case are located in the Powder River Basin. In 2018, the Montana federal court invalidated the
previous resource management plans for the same areas, finding that the environmental reviews
were inadequate. This suit involves the plaintiffs’ claims that the resource management plan
amendments developed in response to the court’s previous orders failed to comply with those
orders or with federal law. The court—which also rejected BLM’s motion to dismiss and sever
or transfer the Wyoming-related claims in the earlier case—again found that venue was proper in
the District of Montana because the case did not involve real property, the plaintiffs reside in the
district, and a substantial part of the events giving rise to this case (including the court’s prior
decisions) occurred in the district. The court also declined to exercise its discretion to sever and
transfer the Wyoming RMP claims, finding that the plaintiffs’ “elevated interest in prevention of
inconsistent judgments and judicial economy rooted in the unique background of this case
outweigh the interest in having localized controversies decided at home.” Western Organization
of Resource Councils v. U.S. Bureau of Land Management, No. 4:20-cv-00076 (D. Mont. Feb.
24, 2021).

Federal Court Allowed Challenge to FDA Approval of Cattle Drug to Proceed

The federal district court for the Northern District of California denied motions to dismiss a
lawsuit challenging the Food and Drug Administration’s (FDA’s) approval of a drug intended to
reduce releases of ammonia gas from the waste of cattle raised for beef. The plaintiffs’ claims
include that FDA failed to consider the drug’s environmental impacts, including impacts from air
emissions from concentrated animal feeding operations. The court rejected arguments that the
plaintiffs did not have standing or that they failed to exhaust administrative remedies. Animal
Legal Defense Fund v. Azar, No. 3:20-cv-03703 (N.D. Cal. Feb. 23, 2021).

Federal Court Dismissed Case that Sought to Prevent Minnesota from Regulating Vehicle
Greenhouse Gas Emissions
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The federal district court for the District of Minnesota granted the State of Minnesota’s motion to
dismiss a lawsuit seeking to block the state from conducting rulemaking to regulate greenhouse
gas emissions from motor vehicles. The court concluded that sovereign immunity barred the
plaintiff’s claims; that the plaintiff—a “corporation that advocates for the interests of retail motor
vehicle dealerships in Minnesota”—had not alleged facts sufficient to establish standing; and that
the claims were not ripe for judicial review. Minnesota Auto Dealers Association v. Minnesota,
No. 21-cv-0053 (D. Minn. Feb. 17, 2021).

Arizona Federal Court Denied Motion to Add Documents to Record in Challenge to Long-
Term Plan for Glen Canyon Dam

The federal district court for the District of Arizona denied plaintiffs’ motion to complete the
record in their challenge to the Glen Canyon Dam Long-Term Experimental Management Plan, a
20-year plan for releases from the dam that the plaintiffs alleged did not consider climate change
impacts. The court found that the Department of the Interior properly excluded deliberative
documents from the record. The court also rejected the plaintiffs’ contention that the Interior
Department should have included articles on climate change impacts on future Colorado River
basin water supplies that were referenced in two foundational studies of the Colorado River basin
that were in the record. The court concluded that such underlying documents did not belong in
the record and further found that the plaintiffs did not meet its burden of demonstrating that a
Department of the Interior subordinate relied on the referenced materials. Save the Colorado v.
U.S. Department of the Interior, No. CV-19-08285 (D. Ariz. Feb. 4, 2021).

Minnesota Supreme Court Said Challenge to Minneapolis Comprehensive Plan Could
Proceed

The Minnesota Supreme Court reinstated claims that the City of Minneapolis’s adoption of a
municipal comprehensive plan violated the Minnesota Environmental Rights Act (MERA). The
court held that an administrative rule that exempted comprehensive plans from Minnesota
Environmental Policy Act review did not bar claims under MERA. The Supreme Court also
found that the district court should not have dismissed the MERA claim because the complaint
adequately alleged a causal link between adoption of the comprehensive plan and purported
materially adverse environmental effects. The plaintiffs’ complaint alleged, among other things,
that there were questions regarding whether the “upzoning” for higher-density development
proposed in the comprehensive plan would result in a reduced carbon footprint. Minnesota by
Smart Growth Minneapolis v. City of Minneapolis, No. A19-0999 (Minn. Feb. 10, 2021).

California Appellate Court Rejected Challenges to Environmental Review for Expanded
Landfill Operations

The California Court of Appeal affirmed the denial of a petition challenging the County of Los
Angeles’s approval of a master plan revision for continued and expanded operations at the
Chiquita Canyon Landfill. The court found that the petitioner had not argued in the Superior
Court that the environmental impact report failed to quantify or analyze existing landfill
emissions, and so had forfeited that argument. The appellate court also found that substantial
evidence supported the methodologies used for data on criteria air pollutants and odors, as well

114

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

as the methodologies used to determine landfill gas capture efficiency rates and to quantify
greenhouse gas emissions, which relied on modeled data. Val Verde Civic Association v. County
of Los Angeles, No. B302885 (Cal. Ct. App. Feb. 10, 2021).

Delaware Chancery Court Ordered Company to Allow Inspection of Records Related to
Clean Energy Claims

The Delaware Chancery Court ordered Bloom Energy Corporation to respond to a stockholder’s
demand to inspect the company’s books and records, including documents relating to the
company’s clean energy claims and the company’s carbon dioxide emissions. According to the
court’s decision, the company manufactures solid-oxide fuel cells that provide an alternative to
obtaining energy from the electrical grid, and the company’s primary product is the Bloom
Energy Server, which the company promotes as supplying more efficient energy generation with
lower greenhouse gas emissions than traditional fossil fuels. After a report published in 2019
concluded that the technology was neither profitable nor clean, the two plaintiffs submitted their
demands for inspection. Although the court ruled for the company with respect to one of the
plaintiff’s demands, due to failure to comply with statutory requirements for such demands, the
court found that the other plaintiff had carried his burden of demonstrating a “proper purpose”
for inspection by presenting a credible basis to suspect wrongdoing, including with respect to the
company’s representations regarding its product’s environmental benefits. Jacob v. Bloom
Energy Corp., No. 2020-0023-JRS (Del. Ch. Feb. 25, 2021).

NEW CASES, MOTIONS, AND OTHER NOTICES

Florida-Georgia Supreme Court Water Dispute Raised Issue of Climate Change’s
Contribution to Decreased Water Flow

On February 22, 2021, the U.S. Supreme Court heard oral arguments in an original jurisdiction
case filed by Florida against Georgia in which Florida seeks a decree apportioning the waters of
the Apalachicola, Chattahoochee, and Flint River Basins to address harms Florida allegedly
suffered—including damage to oyster fisheries—due to decreased flows in the Apalachicola
River that Florida contends is caused by Georgia’s use of water. Georgia argues that Florida did
not prove that Georgia’s water use caused the harm to the fisheries and that changing climatic
conditions and Florida’s mismanagement of the fisheries played “a far greater role.” Florida v.
Georgia, No. 220142 (U.S.).

Challenges to Trump Administration Actions on Hold as New Administration Undertakes
Reviews

A number of the cases we are tracking have been stayed or are being held in abeyance to allow
the Biden-Harris administration time to review the agency actions being challenged. EPA, the
U.S. Department of Energy, and other agencies are reviewing actions taken during the Trump
administration pursuant to President Biden’s Executive Order 13990 on “Protecting Public
Health and the Environment and Restoring Science to Tackle the Climate Crisis.” The following
cases are among those affected by the new administration’s review of Trump administration
policies:
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e Energy Conservation: In Ninth Circuit cases challenging U.S. Department of Energy
(DOE) procedures for adopting energy conservation standards for appliances, the parties
filed a consent motion seeking to hold the cases in abeyance for 150 days while the
agency reviews the rules pursuant to Executive Order 13990. DOE included the rules in
the list of 13 rules it is reviewing pursuant to the executive order. California v. U.S.
Department of Energy, No. 20-71068 (9th Cir. abeyance motion Feb. 26, 2021).

e Energy Conservation: The Seventh Circuit transferred a case challenging new product
classes for residential clothes washers and consumer clothes dryers in the Department of
Energy’s energy conservation program to the Second Circuit, where another challenge to
the rule was pending. A challenge to another DOE rule—which adopted a revised
definition for “showerhead” and added definitions for “body spray” and “safety shower
showerhead”—remained pending in the Seventh Circuit. Petitioners moved for stays of
both rules pending review. The response to the stay motion for the showerhead rule was
due on March 8. Both rules are on DOE’s list of rules that it is reviewing pursuant to
Executive Order 13990. Alliance for Water Efficiency v. U.S. Department of Energy, No.
21-1166 (7th Cir. Feb. 17, 2021); Alliance for Water Efficiency v. U.S. Department of
Energy, No. 21-1167 (7th Cir. Feb. 17, 2021).

e Rail Transport of LNG: The Pipeline and Hazardous Materials Safety Administration
and other federal respondents asked the D.C. Circuit to place challenges to July 2020
regulations for transporting liquefied natural gas (LNG) by rail in abeyance for six
months. Sierra Club v. U.S. Department of Transportation, No. 20-1317 (D.C. Cir.
motion for abeyance Feb. 24, 2021).

e Coastal Barrier Resources Act: The federal district court for the Southern District of
New York stayed a case challenging a 2019 rule interpreting the Coastal Barrier
Resources Act (CBRA) that the National Audubon Society alleged “vastly expands
potential sand mining projects in delicate coastal barriers” protected by CBRA. The case
was stayed for an initial 60 days pursuant to a stipulation and consent order. National
Audubon Society v. de la Vega, No. 1:20-cv-05065 (S.D.N.Y. Feb. 23, 2021).

e Cost-Benefit Analysis in Clean Air Act Rulemaking: The D. C. Circuit granted EPA’s
motion to hold in abeyance the cases challenging EPA’s rule on “Increasing Consistency
and Transparency in Considering Benefits and Costs in the Clean Air Act Rulemaking
Process.” The court directed the parties to file motions to govern future proceedings by
June 23, 2021. New York v. EPA, No. 21-1026 (D.C. Cir. Feb. 23, 2021).

e New Source Emission Standards in Oil and Gas Sector: The D.C. Circuit granted
EPA’s motions to hold in abeyance cases that challenged EPA’s amendments to emission
standards for new, reconstructed, and modified sources in the oil and gas sector while
EPA conducts its review pursuant to Executive Order 13990. There are two rules under
review in two sets of cases. Both sets of cases are held in abeyance pending further order
of the court. Environmental Defense Fund v. Wheeler, No. 20-1360 (D.C. Cir. Feb. 19,
2021); California v. Wheeler, No. 20-1357 (D.C. Cir. Feb. 12, 2021).

e Existing Source Emission Standards in Oil and Gas Sector: In a related lawsuit
seeking to compel EPA to establish methane emissions guidelines for existing oil and
natural gas sources, the federal district court for the District of Columbia denied pending
motions to dismiss and for summary judgment without prejudice and directed the parties
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to file a joint status report by April 9 advising on how they wish to proceed. The Trump
administration sought to dismiss the lawsuit after EPA withdrew methane standards for
new and modified sources in August 2020—a rule now under review by the Biden-Harris
administration. New York v. Nishida, No. 1:18-cv-00773 (D.D.C. Feb. 12, 2021).

e Vehicle Standards: In the lawsuits challenging the Trump administration’s greenhouse
gas emission and fuel economy standards for passenger cars and light trucks (the Safer
Affordable Fuel-Efficiency (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger
Cars and Light Trucks), the federal respondents asked the D.C. Circuit to hold the cases
in abeyance while the agencies evaluate the SAFE Rule pursuant to Executive Order
13990, which specifically targeted the SAFE Rule for review. Petitioners representing
local and state governments and environmental and public health organizations opposed
the federal respondents’ request for an indefinite abeyance. The state and local
government petitioners argued that the “sheer magnitude of ... accumulating harms,
which include greenhouse gas emission increases greater than the total emissions of
many States,” warranted judicial oversight to prevent delay or to ensure an opportunity
for review should the challenged standards be left in place. The state and local
government petitioners instead suggested a six-month extension of the deadline for the
federal respondents’ brief and corresponding extensions for other briefs. The public
interest organization petitioners supported this suggestion. The D.C. Circuit is already
holding in abeyances the cases challenging EPA’s withdrawal of California’s waiver for
greenhouse gas emission standards and zero emission vehicle mandates and the National
Highway Traffic Safety Administration’s rule preempting state regulation of vehicle
greenhouse gas emissions. Competitive Enterprise Institute v. National Highway Traffic
Safety Administration, No. 20-1145 (D.C. Cir. Feb. 19, 2021).

e Aircraft Standards: The D.C. Circuit granted EPA’s motion to hold cases challenging
the greenhouse gas standards for aircraft in abeyance while EPA reviews the standards
pursuant to Executive Order 13990. The D.C. Circuit directed that the cases be held in
abeyance pending further order of the court. EPA must file status reports every 90 days.
The Boeing Company and Aerospace Industries Association of America, Inc. moved to
intervene to defend the standards. California v. EPA, No. 21-1018 (D.C. Cir. Feb. 17,
2021).

e Keystone XL Pipeline: In Executive Order 13990, President Biden also revoked the
2019 Presidential Permit for the Keystone XL pipeline. The federal district court for the
District of Montana subsequently stayed two cases challenging the 2019 permit until
April 5 and directed the parties to submit a status report before that date regarding
whether the court should proceed with mootness briefing or continue the stay. Indigenous
Environmental Network v. Trump, No. 4:19-cv-00028 (D. Mont. Feb. 17, 2021); Rosebud
Sioux Tribe v. Trump, No. 4:18-cv-118 (D. Mont. Feb. 3, 2021).

e Oil and Gas Leasing in Arctic National Wildlife Refuge: The federal district court for
the District of Alaska granted federal defendants’ request for a stay of proceedings in the
lawsuits challenging the approval of an oil and gas leasing program on the Coastal Plain
of the Arctic National Wildlife Refuge. The parties must file status reports by April 12,
2021 advising the court about what further proceedings may be necessary. Gwich’in
Steering Committee v. de la Vega, No. 3:20-cv-00204 (D. Alaska Feb. 12, 2021).
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e National Environmental Policy Act: The federal district court for the Western District
of Virginia denied the defendants’ request for a 60-day stay to allow the Biden-Harris
administration time to review challenged amendments to the National Environmental
Policy Act (NEPA) regulations. The court noted that briefing on summary judgment
motions was nearly complete and found that adding delay to the court’s decision on the
pending motions would not be appropriate. In the federal district court for the Northern
District of California, however, the court stayed a case challenging the NEPA
amendments for 60 days pursuant to a joint stipulation submitted by the parties. Wild
Virginia v. Council on Environmental Quality, No. 3:20-cv-00045 (W.D. Va. Feb. 19,
2021); Alaska Community Action on Toxics v. Council on Environmental Quality, No.
3:20-cv-5199 (N.D. Cal. Feb. 12, 2021).

e “Waters of the United States”: The federal district court for the Northern District of
California granted federal defendants’ motion for a 60-day stay and to continue deadlines
in the case challenging the Trump administration’s rule defining “waters of the United
States” under the Clean Water Act. States that had intervened to defend the rule opposed
the stay and continuance of the deadlines. California v. Nishida, No. 3:20-cv-03005
(N.D. Cal. Feb. 10, 2021).

e Endangered Species Act Regulations: The federal district court for the Northern
District of California ordered a 60-day stay in three cases challenging amendments to the
Endangered Species Act regulations and vacated deadlines. The District of Hawai‘i
granted a request for a 60-day stay in a separate challenge to the definition of “habitat”
under the Endangered Species Act. Center for Biological Diversity v. de la Vega, No.
4:19-cv-05206 N.D. Cal. Feb. 16, 2021); Conservation Council for Hawai‘i v. de la
Vega, No. 1:21-cv-00040 (D. Haw. Feb. 10, 2021).

EPA Asked D.C. Circuit to Vacate Rule Extending Implementation Timeline for Landfill
Emission Guidelines

EPA filed a motion in the D.C. Circuit for voluntary vacatur and remand of the final rule
extending implementation timelines for emission guidelines under Clean Air Act Section 111(d)
for municipal solid waste landfills. EPA argued that it was appropriate for the court to grant the
request due to the D.C. Circuit opinion in American Lung Association v. EPA that found the
justifications for extending Section 111(d) implementation timelines to be inadequate. EPA also
noted that it had evaluated the final rule pursuant to President Biden’s Executive Order 13990
and that it planned to issue a federal plan by May 2021 for any state without an approved state
plan implementing the landfill emission guidelines. In addition to arguing that vacatur was an
appropriate course of action because the D.C. Circuit had already rejected arguments similar to
those EPA made in support of the landfill rule, EPA also contended that vacatur was more
practical than remand without vacatur and that vacatur would not have disruptive consequences
such as deleterious effects on public health and the environment. Environmental Defense Fund v.

EPA, No. 19-1222 (D.C. Cir. Mar. 4, 2021).

Annapolis Sued Fossil Fuel Companies for Climate Change Damages
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The City of Annapolis filed a lawsuit in Maryland Circuit Court seeking damages and other
relief from fossil fuel companies that the City alleged “engaged in a coordinated, multi-front
effort” to conceal and discredit information about climate change and their products’
contribution to climate change. The City alleged that it had suffered and would continue to suffer
severe injuries due to climate change, including inundation and loss of City property, loss of tax
revenue, damage to infrastructure, and increased costs to prepare the City for the impacts of
climate change. The City asserted claims of public nuisance, private nuisance, strict liability for
failure to warn, negligent failure to warn, trespass, and violations of the Maryland Consumer
Protection Act. The complaint alleged that the City sought “to ensure that the parties who have
profited from externalizing the consequences and costs of dealing with global warming and its
physical, environmental, social, and economic consequences bear the costs of those impacts on
Annapolis, rather than the City, taxpayers, residents, or broader segments of the public.” The
relief sought includes compensatory damages; equitable relief, including abatement of the
nuisances; punitive damages; disgorgement of profits; and attorneys’ fees. City of Annapolis v.
BP p.l.c., No. C-02-CV-21-000250 (Md. Cir. Ct., filed Feb. 22, 2021).

Recent developments in other cases seeking to hold fossil fuel companies’ liable for their alleged
contributions to climate change include the following:

e Defendants filed their opposition to Delaware’s motion to remand. Delaware v. BP
America Inc., No. 1:20-cv-01429 (D. Del. Mar. 5, 2021).

¢ In Oakland and San Francisco’s cases, the defendants filed their oppositions to the cities’
renewed motion to remand and their motion for leave to amend their complaints to
remove federal claims. In their opposition to remand, the defendants contended that the
action was removable under the Outer Continental Shelf Lands Act and the federal-
officer removal statute and also because the plaintiffs’ claims arose on federal enclaves
and because the claims necessarily raised disputed and substantial freedom of speech
issues. In response to the motion to amend, the defendants argued that it was unnecessary
for the plaintiffs to amend their complaints at this time, and that “one is left to wonder”
whether the plaintiffs were seeking to derail Supreme Court review of one of the
questions presented in the defendants’ January petition for writ of certiorari: whether a
plaintiff is barred from challenging removal on appeal after curing any jurisdictional
defect (in this case, by adding a federal claim after the district court denied remand) and
litigating the case to final judgment. In the Supreme Court, the cities’ response to the
certiorari petition is due on May 10, 2021. City of Oakland v. BP p.l.c., No. 3:17-cv-
06011 (N.D. Cal. Feb. 25, 2021); No. 20-1089 (U.S.).

e In the City of Hoboken’s case, briefing was completed on the City’s motion to remand.
City of Hoboken v. Exxon Mobil Corp., No. 2:20-cv-14243 (D.N.J. Feb. 26, 2021).

Parties Briefed Scope of Corps of Engineers’ NEPA Review After First Circuit Paused
Work on Transmission Line

After the First Circuit Court of Appeals temporarily enjoined commencement of construction for
a segment of a power transmission line project in Maine, the parties completed briefing on the
plaintiffs’ appeal of a district court’s denial of their motion for a preliminary injunction. The
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plaintiffs—who challenged the Clean Water Act Section 404 permit granted by the U.S. Army
Corps of Engineers—argued that the scope of the Corps” NEPA analysis was “overly narrow,”
leading the Corps to give inadequate attention to many of the transmission line’s impacts,
including greenhouse gas emissions. The federal defendants argued that the Corps’ jurisdiction
was narrow and touched only construction activities related to wetlands and vernal pools. The
defendants contended that the Corps did not have sufficient control over the pipeline to
“federalize” the project and that it therefore properly limited the scope of its NEPA review.
Sierra Club v. U.S. Army Corps of Engineers, No. 20-2195 (1st Cir. Jan. 21, 2021).

Nonprofit Group Charged that Ozone NAAQS Challenge Was “Backdoor” Effort to
Restrict Greenhouse Gas Emissions

The nonprofit Energy Policy Advocates filed an amicus brief in the D.C. Circuit Court of
Appeals in support of EPA’s determination to retain the existing national ambient air quality
standards (NAAQS) for ozone. Energy Policy Advocates stated in its brief that it had obtained
public records that showed that the petitioners and EPA sought to set in motion a coordinated
“backdoor” effort to vacate the Trump EPA’s determination and adopt a secondary ozone
NAAQS “which transmogrifies the NAAQS program to regulate non-criteria pollutant
CO2/GHGs, after activists were frustrated in their pursuits through proper channels.” Energy
Policy Advocates also contended that the records it obtained showed an alternative motive for
challenging the ozone NAAQS: “to assist private plaintiffs against private parties in climate
‘public nuisance’ litigation by obtaining a declaration, effectively, that the predominant
‘nuisance’ claims are not in fact displaced by EPA regulatory authority under American Electric
Power v. Connecticut.” New York v. EPA, No. 21-2028 (D.C. Cir. Feb. 22, 2021).

Challenges to Small Refinery Exemptions from Renewable Fuel Standard Filed in D.C.
Circuit and Tenth Circuit

The D.C. Circuit Court of Appeals granted motions to hold in abeyance a case challenging the
granting of small refinery exemptions from Renewable Fuel Standard requirements. EPA granted
the exemptions on January 19, 2021. The case will be held in abeyance pending the Supreme
Court’s disposition of HollyFrontier Cheyenne Refining, LLC v. Renewable Fuels Association or
a relevant determination regarding jurisdiction or venue in a related case filed by the same
petitioner in the Tenth Circuit seeking the same relief. The petitioner filed the Tenth Circuit
petition for review after learning that the exemptions were issued for refineries in the Tenth
Circuit and stated its intention to dismiss the D.C. Circuit petition once the Tenth Circuit
addresses any jurisdictional challenges. On March 5, the Tenth Circuit denied the petitioner’s
motion to stay EPA’s action and granted EPA’s motion to hold the case in abeyance. Renewable
Fuels Association v. EPA, No. 21-1032 (D.C. Cir. Feb. 22, 2021); Renewable Fuels Association
v. EPA, No. 21-9518 (10th Cir., filed Feb. 8, 2021).

States Challenged Rollback of Penalty Increase for Fuel Economy Violations

New York and 14 other states filed a petition seeking review of the National Highway Traffic
Safety Administration’s final rule that reversed an inflation adjustment to penalties for violations
of fuel economy standards. The final rule was published in the January 14, 2021 issue of the
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Federal Register. Environmental groups filed a challenge to the rule in January. New York v.
National Highway Traffic Safety Administration, No. 21-339 (2d Cir., filed Feb. 16, 2021).

Oil and Gas Company Asked Court to Order BLM to Approve Drilling Permits for North
Dakota Leases

An oil and gas exploration and production company operating oil and gas leases in North Dakota
filed a lawsuit in the federal district court for the District of North Dakota to compel the U.S.
Bureau of Land Management (BLM) to act on applications for permit to drill (APDs) submitted
in 2020. The company alleged that BLM would have approved the APDs but for Secretarial
Order 3395 signed by the Acting Secretary of the Interior on January 20, 2021, which withdrew
authority from BLM to approve the APDs and placed the authority in the hands of new
presidential appointees. The company asserted that by failing to approve the APDs, the
defendants had failed to meet non-discretionary obligations under the Mineral Leasing Act.
Continental Resources, Inc. v. de la Vega, No. 1:21-cv-00034 (D.N.D., filed Feb. 23, 2021).

Lawsuit Alleged Failure to Update Stock Assessments for Marine Mammals to Reflect
Climate Change Impacts and Other New Information

Two organizations filed a lawsuit in the federal district court for the Northern District of
California asserting that the U.S. Fish and Wildlife Service had failed to comply with its non-
discretionary obligation to issue updated stock assessment reports under the Marine Mammal
Protection Act. The plaintiffs alleged that despite the MMPA’s requirement that the stock
assessments be updated every year or every three years, depending on a species’ vulnerability,
the stock assessments for some species had not been updated for more than a decade even though
significant new information—including, for example, the depletion of sea ice on which polar
bears and walruses depend and the impacts on sea otters from the die-off of kelp stemming from
climate change—had become available. Center for Biological Diversity v. de la Vega, No. 3:21-
cv-1182 (N.D. Cal., filed Feb. 18, 2021).

Conservation Groups Challenged Environmental Review for Midwest Transmission Line

Four conservation organizations filed a lawsuit in the federal district court for the Western
District of Wisconsin challenging a 101-mile high-voltage transmission line running from lowa
to a substation in Wisconsin. The plaintiffs contended that the environmental impact statement
approved by the Rural Utilities Service did not comply with the National Environmental Policy
Act, including because it “did not adequately consider greenhouse gas emissions and potential
climate impacts from the project and the fossil fuel-generated electricity that it would carry.” The
plaintiffs also asserted that the transmission line’s approval violated the National Wildlife
Refuge System Improvement Act of 1997. National Wildlife Refuge Association v. Rural
Utilities Service, No. 3:21-cv-00096 (W.D. Wis., filed Feb. 10, 2021).

Lawsuit Alleged Failure to Review Impacts of Oil and Gas Activities in California

Center for Biological Diversity (CBD) filed a lawsuit in California Superior Court alleging that
the Geologic Energy Management Division of the California Department of Conservation
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(CalGEM) issued permits for oil and gas drilling and other oil and gas activities without
complying with the California Environmental Quality Act. CBD contended that CalGEM
engaged in an “unlawful pattern practice” of approving such activities by issuing permits and
approvals without any environmental review, in reliance on inapplicable exemptions, or based on
inadequate environmental reviews conducted by local governments. CBD alleged that the
“continual addition of new oil and gas activity” resulted in significant and well-documented
environmental impacts, including significant amounts of greenhouse gas emissions associated
with extraction, refining, combustion, and transportation. Center for Biological Diversity v.
California Geological Energy Management Division, No. __ (Cal. Super. Ct., filed Feb. 24,
2021).

WildEarth Guardians Filed Lawsuit to Compel Agency Decision on Refinery Permits

WildEarth Guardians filed a lawsuit in Colorado District Court seeking to compel Colorado
agencies to act on two Title V permit renewal applications for a refinery that is allegedly the
largest non-coal source of greenhouse gas emissions in Colorado. The applications were
submitted in September 2016 and October 2010. In its announcement of the suit, WildEarth
Guardians called the refinery an “environmental injustice” and indicated that WildEarth
Guardians and others had previously called for the permits to be denied and the refinery shut
down due to chronic air quality violations. WildEarth Guardians v. Colorado Department of
Public Health & Environment, No. 2021¢cv030213 (Colo. Dist. Ct., filed Feb. 16, 2021).

February 10, 2021, Update #143
FEATURED CASE
D.C. Circuit Vacated Trump EPA’s Affordable Clean Energy Rule

On January 19, 2021, the D.C. Circuit Court of Appeals ruled that the U.S. Environmental
Protection Agency’s (EPA’s) Affordable Clean Energy Rule (ACE Rule) for greenhouse gas
emissions from power plants rested on an erroneous interpretation of the Clean Air Act that
barred EPA from considering measures beyond those that apply at and to an individual source.
The court therefore vacated and remanded the ACE Rule—which repealed the 2015 Clean Power
Plan rule and in its place adopted a replacement rule that relied only on heat-rate improvements
at individual plants. In concluding that Section 111 of the Clean Air Act does not limit EPA to
identifying a “best system of emission reduction” consisting only of controls “that can be applied
at and to a stationary source,” the D.C. Circuit’s majority opinion first concluded that neither the
text nor the statutory history, structure, and purpose compelled such a reading. Second, the D.C.
Circuit ruled that EPA incorrectly invoked the “major questions doctrine”—which requires a
clear statement from Congress when an agency’s regulatory action is of “extraordinary”
significance—to support its interpretation of Section 111. The court found that Congress and the
courts had long recognized EPA’s authority to regulate greenhouse gases from power plants
under Section 111, and that the major questions doctrine did not apply to EPA’s identification of
the “best system of emission reduction.” The court said Congress knew “both the scope and
important of what it was doing” when it gave EPA authority to set standards and that it “cabined
the EPA’s authority with concrete and judicially enforceable statutory limitations.” With respect
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to the significant regulatory consequences of the standards, the D.C. Circuit indicated that the
consequences were “a product of the greenhouse gas problem, not of the best-system’s role in the
solution,” writing that “any nationwide regulation of [power plants’] greenhouse gas pollution
will necessarily affect a broad swath of the Nation’s electricity customers.” The court also
rejected EPA’s contention that the major questions doctrine applied because the Clean Power
Plan regulated the electric grid and not air pollution. Third, the D.C. Circuit held that the
federalism canon—requiring that Congress use “exceedingly clear language” to alter the balance
of power between the federal government and the states—did not support an interpretation
limiting the best system of emission reduction to measures applied at and to the source. The D.C.
Circuit also rejected two arguments by coal companies against the ACE Rule. First, the court
found that EPA made and retained the requisite endangerment finding for regulation of carbon
dioxide emissions from power plants. Second, the court found that EPA “correctly and
consistently” interpreted the Clean Air Act to permit both regulation of a source’s hazardous air
pollutant emissions under Section 112 and emissions of other pollutants under Section 111(d).
The D.C. Circuit also concluded that two petitioners—Texas Public Policy Foundation and
Competitive Enterprise Institute—Ilacked organizational standing to challenge EPA’s authority to
promulgate the ACE Rule. Finally, the D.C. Circuit found that amendments to the regulations
implementing Section 111(d)—which extended the timeline for compliance—lacked reasoned
support. Because EPA’s sole defense for repeal of the Clean Power Plan and replacement with
the Affordable Clean Energy Rule was that the interpretation underlying the rule was the only
permissible one, the D.C. Circuit vacated the ACE Rule and remanded to EPA. Judge Walker
issued a separate opinion dissenting from the majority’s conclusion that EPA had authority to
regulate coal-fired power plants under both Section 111 and Section 112. Although he concluded
that regulation of coal-fired power plants was foreclosed for this “more mundane reason” and
thus concurred in the vacating of the ACE Rule, Judge Walker also wrote that he doubted the
validity of the Clean Power Plan—which he characterized as “arguably one of the most
consequential rules ever proposed by an administrative agency”—under the major questions
doctrine. The court directed that issuance of the mandate be withheld until seven days after
disposition of any petition for rehearing or petition for rehearing en banc. American Lung
Association v. EPA, No. 19-1140 (D.C. Cir. Jan. 19, 2021).

DECISIONS AND SETTLEMENTS

D.C. Circuit Declined to Stay EPA’s Amendments to Leak Detection and Repair Standards
for Oil and Gas Sector

On January 15, 2021, the D.C. Circuit Court of Appeals denied a motion for partial stay pending
review of EPA’s amendment of leak detection and repair standards for the oil and gas sector.
Judge Pillard would have granted the motion. On January 19, Western Energy Alliance moved
for leave to intervene as a respondent outside the time provided for in the Federal Rules of
Appellate Procedure. The challenged rule—"Oil and Natural Gas Sector: Emission Standards for
New, Reconstructed, and Modified Sources Reconsideration”—is one of the rules included on
the non-exclusive list of rules identified by the Biden administration for review under the
Executive Order on Protecting Public Health and the Environment and Restoring Science to
Tackle the Climate Crisis. EPA asked the court to hold these cases in abeyance pending its
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review of the rule. Environmental Defense Fund v. Wheeler, No. 20-1360 (D.C. Cir. Jan. 15,
2021).

Montana Federal Court Found Failure to Take a Hard Look at Costs of Greenhouse Gas
Emissions in Review of Coal Mine Expansion

The federal district court for the District of Montana found flaws in an updated environmental
assessment for a mining plan modification that extended the life of the Spring Creek Mine, a
surface coal mine in Montana. In earlier litigation challenging the same mining plan
modification, the court found procedural and substantive violations of the National
Environmental Policy Act (NEPA). In the instant case, the court agreed with a magistrate judge’s
findings that the Office of Surface Mining Reclamation and Enforcement (OSM) failed to take a
hard look at the impacts of coal transportation, failed to adequately consider the effects of
downstream non-greenhouse gas emissions, and failed to quantify costs associated with
greenhouse gas emissions even though OSM quantified the mine expansion’s socioeconomic
benefits. Like the magistrate judge, the district court rejected claims that OSM improperly
segmented its analysis and ignored cumulative impacts of the entire Spring Creek Mine. The
court ordered OSM to prepare corrective NEPA analysis and deferred vacatur of mining plan
approval for 240 days for preparation of the analysis. WildEarth Guardians v. Bernhardt, No.
17-cv-80 (D. Mont. Feb. 3, 2021).

After Denying Motions to Stop Construction Activities in National Petroleum Reserve,
Alaska Federal Court Enjoined Certain Work for Two Weeks

On February 1, 2021, the federal district court for the District of Alaska denied motions for
preliminary relief barring certain construction activities related to a major oil and gas
development project in the National Petroleum Reserve in Alaska (NPR-A). First the court found
that the plaintiffs’ NEPA claims were likely time-barred under the Naval Petroleum Reserves
Production Act (NPRPA), which requires that actions seeking judicial review under NEPA
“concerning oil and gas leasing” in NPR-A be brought within 60 days after notice of the
availability of an environmental impact statement is published in the Federal Register. With
respect to claims under the Endangered Species Act, the court found that that the plaintiffs failed
to demonstrate that Southern Beaufort Sea polar bears would be irreparably injured before the
court issued a ruling on the merits. On February 6, the court issued an injunction on certain
construction activities through February 20 or until the Ninth Circuit rules on any motions for
injunction pending appeal. The district court noted that the application of the NPRPA’s judicial
review provision was one of first impression in the Ninth Circuit. The court further indicated that
if the claim is not time-barred, the plaintiffs “could well be likely to succeed on the merits” of
their claim that the defendants’ analysis of greenhouse gas emissions violated NEPA. The court
also concluded that the plaintiffs had established a likelihood of irreparable harm. Sovereign
Ifiupiat for a Living Arctic v. Bureau of Land Management, Nos. 3:20-cv-00290 & 3:20-cv-
00308 (D. Alaska Feb. 1, 2021).

Magistrate Judge Recommended Dismissal of Citizen Suit Challenging Permitting for
Underground Coal Mine
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A magistrate judge in the federal district court for the District of Colorado recommended that the
court grant an underground coal mine operator’s motion to dismiss a Clean Air Act citizen suit
that alleged the mine required a Prevention of Significant Deterioration construction permit and a
Title V operating permit. The magistrate judge concluded that the suit was barred by the statute
of limitations. WildEarth Guardians v. Mountain Coal Co., No. 1:20-cv-01342 (D. Colo. Jan. 26,
2021).

Montana Federal Court Rejected Request to Halt Coal Mining in Expansion Area

The federal district court for the District of Montana denied a motion for a preliminary injunction
enjoining mining operations in an expansion area for the Rosebud Mine, a coal mine in Montana.
The court noted that the Office of Surface Mining Reclamation and Enforcement had approved
the mine’s expansion in June 2019 but that the plaintiffs had not sought the preliminary
injunction until August 2020. The court stated that “[u]nfortunately, the Court does not see what
harm a preliminary injunction could prevent now that excavation in [the expansion area] has
been ongoing since at least May 2020 and coal extraction since August 2020.” The court also
found that the plaintiffs had not met their burden of demonstrating that a preliminary injunction
would prevent irreparable harm from the release of greenhouse gases. The court indicated that
the plaintiffs had conceded that halting mining in the expansion area would not affect the level of
greenhouse gas emissions from a nearby power plant that used coal from the mine. Montana
Environmental Information Center v. Bernhardt, No. 1:19-cv-00130 (D. Mont. Jan. 25, 2021).

Alaska Federal Court Declined to Bar Issuance of Leases on Arctic National Wildlife
Refuge

The federal district court for the District of Alaska denied without prejudice motions for a
preliminary injunction barring issuance of oil and gas leases and authorization of seismic
exploration on the Arctic National Wildlife Refuge. The court found that the U.S. Bureau of
Land Management (BLM) had not taken final action on a seismic survey proposal, but that if
BLM approved the proposal, the plaintiffs could seek injunctive relief at that time. The court
further found that the plaintiffs did not establish a likelihood of imminent irreparable harm since
the challenged Record of Decision did not authorize any immediate “on-the-ground activities”
and plaintiffs did not establish a likelihood such ground-disturbing activities would occur before
the court’s final ruling on the merits. Gwich’in Steering Committee v. Bernhardt, Nos. 3:20-cv-
00204, 3:20-cv-00205, 3:20-cv-00223 (D. Alaska Jan. 5, 2021).

Vermont Supreme Court Affirmed Public Utility Commission Approval for Solar Project

The Vermont Supreme Court upheld the Vermont Public Utility Commission’s decision granting
a certificate of public good for construction and operation of a solar net-metering system. The
arguments of the neighbors challenging the project included that the Commission erred in
finding that the project would not have an undue adverse effect on greenhouse gases. The court
concluded the neighbors had standing to make this argument, but found that the Commission’s
finding that the project would not have an undue effect on greenhouse gas emissions was not
clearly erroneous even though only “minimal evidence”—the project manager’s testimony that
construction emissions would be similar to emission of projects of comparable size—supported
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the finding. Because the neighbors produced no other testimony and relied “merely on
speculation that the excavation, regrading, and moving of materials would produce undue
impacts,” the court upheld the Commission’s findings. In re Acorn Energy Solar 2, LLC, No.
2019-398 (Vt. Jan. 15, 2021).

Minnesota Court and D.C. Federal Court Declined to Stop Construction of Enbridge Line
3 Pipeline

The Minnesota Court of Appeals denied motions to stay the Minnesota Public Utilities
Commission’s decisions authorizing Enbridge Energy, LP’s Line 3 pipeline replacement project.
The court agreed that one of the movants—Friends of the Headwaters—was precluded from
seeking a stay because it had not sought a stay from the Commission. On the merits of the stay
motion by the Red Lake Band of Chippewa Indians and White Earth Band of Ojibwe, the court
found that the Commission’s denial of a stay was not an abuse of discretion. The court was not
persuaded that completion of construction of the pipeline would moot the appeals and concluded
both that the Commission was not required to consider whether the appeal raised substantial
issues and also that it was not clear that the appeals raised substantial questions that would
override other factors to require a stay. In re Enbridge Energy, LP, Nos. A20-1071 (Minn. Ct.
App. Feb. 2, 2021).

On February 7, 2021, the federal district court for the District of Columbia denied the motion by
Red Lake Band, White Earth Band, and other plaintiffs’ for a preliminary injunction in their case
challenging U.S. Army Corps of Engineers permits for the pipeline project. The court, which did
not address the plaintiffs’ arguments regarding alleged inadequacies in the climate change-
related analyses, found that the plaintiffs failed to demonstrate a likelihood of success on the
merits or that they would suffer irreparable harm. Red Lake Band of Chippewa Indians v. U.S.
Army Corps of Engineers, No. 1:20-cv-03817 (D.D.C. Feb. 7, 2021).

Colorado Court Ruled on Venue for Colorado Local Governments’ Climate Change
Claims

A Colorado District Court in Boulder County denied fossil fuel company defendants’ motion to
transfer the City of Boulder and Board of County Commissioners of Boulder County’s action
seeking damages for climate change harms to Denver County District Court, but ruled that venue
for the claims of the third plaintiff—the Board of County Commissioners of San Miguel
County—would only be proper in San Miguel County. The court found that a forum selection
clause in a 2009 Master Contract between one of the defendants and San Miguel County for sale
and purchase of asphalt that specified Denver as the venue did not apply; nor did the forum
selection clauses in “Confirmation Contracts” that the defendant and San Miguel County
executed in 2018 and 2019 after this lawsuit commenced. The court found that the public
nuisance venue statute did not apply because the plaintiffs sought damages, not an injunction to
abate the nuisance; the court also found that venue was not proper in Boulder County under the
venue statute for tort actions because the plaintiffs did not satisfy their burden of demonstrating
that the alleged tortious conduct and deceptive trade practices did not occur in the county. In
addition, the court declined to find venue was proper in Boulder County based on the defendant’s
subsidiary’s production of fossil fuels in the county. The court agreed, however, with the City

126

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

and County of Boulder that venue was proper under the statute governing venue in actions
affecting real property because the City and County alleged direct injury to real property in the
county and sought remedies related to that property. The court further found that the plaintiffs
conceded that venue in Boulder County was not proper for San Miguel under this statute.
Counsel for San Miguel County indicated that claims against a defendant that did not join the
venue transfer motion would continue to be heard in Boulder County. County Commissioners of
Boulder County v. Suncor Energy USA, No. 2018CV30349 (Colo. Dist. Ct. Jan. 25, 2021).

Town of Windsor Repealed “Reach Code” to Settle Developer Lawsuits but Court
Expressed Skepticism About Challenge to City of Santa Rosa Natural Gas Ban

On January 6, 2021, the Town Council for Windsor, California voted to rescind an all-electric
“reach code” adopted by the Town in 2019. The Town reportedly could not sufficiently fund its
defense of the law, which was challenged by two developers. The agenda for the Town Council’s
meeting indicated that the Town had reached a negotiated settlement with the developers that
required the repeal of the ordinance and portions of a related ordinance. In a separate case in
which one of the developer’s challenged the City of Santa Rosa’s natural gas ban, the court
issued a tentative ruling that would deny the developer’s request that the court order the City to
set aside its adoption of the reach code. The court reportedly was not persuaded by the
developer’s argument that the City did not account for “unusual circumstances” such as wildfires
and electric power blackouts that could cause significant impacts under an all-electric code.
Gallaher v. Town of Windsor, No. SCV-265553 (Cal. Super. Ct. Jan. 6, 2021); Gallaher v. City
of Santa Rosa, No. SCV265711 (Cal. Super. Ct. Jan. 27, 2021).

California Court Rejected Claims of Failure to Consider Future Sea Level Rise in Review
of Shoreline Residential Project

A California Superior Court rejected a challenge under the California Environmental Quality Act
to a residential development planned for the shoreline of San Francisco Bay. The petitioners had
asserted that new information about the rate of sea level rise combined with more detailed
information about the project’s design showed that impacts would be more severe than was
disclosed in an environmental impact report prepared in 2015. The court reportedly ruled that the
sea level rise issue was not relevant because potential flooding events would be “issues of impact
of the environment on a project and not issues of the project’s impact on the environment.”
Citizens Committee to Complete the Refuge v. City of Newark, No. RG19046938 (Cal. Super. Ct.
Dec. 24, 2020).

NEW CASES, MOTIONS, AND OTHER NOTICES

Supreme Court Held Oral Argument on Scope of Appellate Review of Remand Order in
Baltimore Climate Case; Certiorari Petition Filed in San Francisco and Oakland Case

On January 19, 2021, the U.S. Supreme Court heard oral argument in fossil fuel companies’
appeal of a Fourth Circuit Court of Appeals decision affirming an order remanding to state court
the City of Baltimore’s climate change case against the companies. The justices are considering
the question of whether the scope of appellate review of the remand order extends to all of the
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bases for removal rejected by the district court, or only to the district court’s rejection of removal
under the federal-officer removal statute. Coverage of the oral argument is available here. BP
p.l.c. v. Mayor & City Council of Baltimore, No. 19-1189 (U.S. Jan. 19, 2021).

Other developments in state and local governmental cases seeking to hold fossil fuel companies
liable for contributing to climate change include the following:

e OnJanuary 29, fossil fuel companies filed their opposition to the City of Hoboken’s
motion to remand its case to New Jersey state court. City of Hoboken v. Exxon Mobil
Corp., No. 2:20-cv-14243 (D.N.J. Jan. 29, 2021).

e OnJanuary 8, 2021, fossil fuel companies filed a petition for writ of certiorari seeking
review of the Ninth Circuit’s May 2020 reversal of the district court’s 2018 denial of
Oakland’s and San Francisco’s motions to remand their climate change nuisance cases to
California state court. The petition requested that the Court consider the questions of
“[w]hether putative state-law tort claims alleging harm from global climate change are
removable because they arise under federal law” and “[w]hether a plaintiff is barred from
challenging removal on appeal after curing any jurisdictional defect and litigating the
case to final judgment.” (The cities added federal nuisance claims to their complaints
after the district court denied the remand motions.) On January 28, Oakland and San
Francisco filed a motion in the federal district court for the Northern District of California
to amend their complaints to withdraw claims under the federal common law of public
nuisance so that the sole remaining claims would be alleged violation of California’s
representative public nuisance law. The cities also filed a renewed motion to remand in
which they contended that the fossil fuel companies’ remaining grounds for removal after
the Ninth Circuit’s May 2020 decision—federal-officer removal, Outer Continental Shelf
Lands Act, enclave jurisdiction, and bankruptcy removal—were not viable. City of
Oakland v. BP p.l.c., No. 3:17-cv-06011 (N.D. Cal. motion to amend and motion to
remand Jan. 28, 2021); Chevron Corp. v. City of Oakland, No. 20- (U.S. Jan. 8, 2021).

e Three defendants in Minnesota’s case seeking to hold the fossil fuel industry liable for
causing a “climate-change crisis” moved to stay the case and hold in abeyance a decision
on Minnesota’s motion to remand until the Supreme Court issues a decision in the
Baltimore case and on the petition for writ of certiorari in Oakland and San Francisco’s
case. Minnesota opposed the stay. Minnesota v. American Petroleum Institute, No. 20-cv-
1636 (D. Minn. Jan. 15, 2021).

Trump Administration Did Not Weigh in on Montana and Washington’s Case Against
Washington for Blocking Coal Exports

The Trump administration’s Acting Solicitor General did not file a brief in response to the
Supreme Court’s invitation to express the views of the United States on Montana and
Washington’s motion for leave to file a bill of complaint asserting that the State of Washington
unconstitutionally denied access to its ports for shipments of coal from Montana and Wyoming.
The two states contended that Washington’s denial of a water quality certification for a terminal
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violated the Dormant Commerce Clause and the Foreign Commerce Clause. The case was
distributed for the conference on September 29, 2020, and on October 5, the Court invited the
Acting Solicitor General to file a brief. Montana v. Washington, No. 220152 (U.S.).

D.C. Circuit Granted Biden Administration Motion for Abeyance in Cases Challenging
Actions Preempting State Regulation of Greenhouse Gas Emissions from Vehicles;
Automotive Trade Group Withdrew from Cases

On February 8, 2021, the D.C. Circuit granted the U.S. Environmental Protection Agency (EPA)
and the National Highway Traffic Safety Administration’s (NHTSA’s) motion to hold in
abeyance the cases challenging the Trump administration’s regulations preempting state vehicle
greenhouse gas emission standards and zero emission vehicle mandates and the withdrawal of
California’s waiver for such regulations. The cases will be held in abeyance while the agencies
conduct their review under President Biden’s Executive Order on Protecting Public Health and
the Environment and Restoring Science to Tackle the Climate Crisis. States that had intervened
to defend EPA and NHTSA’s actions opposed the abeyance motion. On February 2, 2021, the
Coalition for Sustainable Automotive Regulation, Inc. and Automotive Regulatory Council, Inc.
moved to withdraw as respondent-intervenors in the cases, as well as in a related district court
case challenging the preemption regulations. Union of Concerned Scientists v National Highway
Traffic Safety Administration, No. 19-1230 (D.C. Cir. motion to withdraw Feb. 2, 2021 and
motion for stay Feb. 1, 2021); California v. Chao, No. 1:19-cv-02826 (D.D.C. motion to
withdraw Feb. 2, 2021).

Challengers to Trump Administration’s Revised Fuel Economy and Emission Standards
Filed Briefs

On January 14, 2021, petitioners filed their opening briefs in the D.C. Circuit proceedings
challenging the Trump administration’s amendment of the greenhouse gas emission and fuel
economy standards for light-duty vehicles. The public interest organization petitioners argued
that EPA and NHTSA relied on a “fundamentally flawed analysis of pollution impacts” that
“gave scant, if any consideration to the huge increases in climate-disrupting pollution” the
amendments would cause. The public interest organization petitioners also contended that the
agencies’ analysis of consumer effects was unlawful and arbitrary, that the cost-benefit analysis
included “large and patent mistakes,” that NHTSA used inconsistent fuel-economy projections,
and that the agencies failed to comply with the Endangered Species Act and the National
Environmental Policy Act (NEPA). The state and local government petitioners argued that EPA
had arbitrarily rescinded the 2017 final determination that the standards for model years 2022-
2025 remained appropriate, and that EPA disregarded emission increases, failed to exercise
independent judgment by uncritically accepting analysis prepared by NHTSA, and relied on
underlying analysis containing numerous errors. The state and local governments also asserted
that NHTSA acted unlawfully by improperly elevating non-statutory policy objectives of the
“core objective of conserving energy,” preparing and relying on underlying analysis that
including “fundamental flaws,” and failing to comply with the requirements of the Clean Air
Act, the Endangered Species Act, and NEPA. Industry petitioners argued that EPA and NHTSA
“distort[ed] the record on consumer acceptance of electric vehicles,” mischaracterized electric
automakers’ reliance on credits, and disregarded safety benefits of electric vehicles. Competitive
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Enterprise Institute (CEI) argued that NHTSA should have considered more lenient standards
that would result in safer vehicles and also contended that the agencies overstated the health risks
of fine particulate matter. Eleven briefs were filed on behalf of the non-CEI petitioners by amici
parties, including by Clean Fuels Development Coalition and other petitioners that had originally
filed their own petition of review to argue that EPA failed to consider the role ethanol could play
in improving fuel efficiency and reducing emissions and that EPA failed to consider impacts
from harmful aromatic compounds. Competitive Enterprise Institute v. National Highway Traffic
Safety Administration, No. 20-1145 (D.C. Cir.).

EPA Requested Postponement of Oral Argument in Landfill Emission Guidelines Case

On February 2, 2021, EPA filed an unopposed motion to postpone oral argument in the
proceedings challenging the final rule delaying implementation of emission guidelines for
existing municipal solid waste landfills. Oral argument is scheduled for February 22. EPA
requested that the argument not take place before April 8 to allow EPA time to evaluate the
impact of the D.C. Circuit’s opinion in the Affordable Clean Energy Rule case (which vacated
regulations extending timelines for implementation of emission guidelines) as well as to review
the landfill delay rule pursuant to the Executive Order on Protecting Public Health and the
Environment and Restoring Science To Tackle the Climate Crisis. The non-exclusive list of
agency actions accompanying the executive order included the landfill delay rule as one of the
rules that must be reviewed. Environmental Defense Fund v. EPA, No. 19-1222 (D.C. Cir. Jan.
26, 2021).

States and Environmental Organizations Challenged Air and Energy Rules from Trump
Administration’s Final Days

e OnJanuary 19, 2021, states filed a number of lawsuits challenging rules adopted in the
final days of the Trump administration, including rules with ramifications for control of
greenhouse gas emissions. The lawsuits included a proceeding challenging EPA’s rule on
“Increasing Consistency and Transparency in Considering Benefits and Costs in the
Clean Air Act Rulemaking Process,” as well as EPA’s final rule that set a threshold for
determining whether greenhouse gas emissions from new source performance standard
(NSPS) source categories contribute significantly to dangerous air pollution. The rule
would require that a source category’s emissions constitute 3% of U.S. greenhouse gas
emissions in order to be regulated in the NSPS program. Environmental groups also filed
lawsuits challenging these two rules. The states also filed lawsuits in the Second Circuit
challenging the U.S. Department of Energy (DOE) rule creating new product classes for
short cycle washers and dryers (discussed above) and the DOE rule establishing an
interim waiver process for test procedures for the energy efficiency program. New York v.
EPA, No. 21-1026 (D.C. Cir., filed Jan. 19, 2021); California v. EPA, No. 21-1035 (D.C.
Cir., filed Jan. 19, 2021); New York v. U.S. Department of Energy, No. 21-107 (2d Cir.,
filed Jan. 19, 2021); California v. U.S. Department of Energy, No. 21-108 (2d Cir., filed
Jan. 19, 2021); California Communities Against Toxics v. EPA, No. 21-1041 (D.C. Cir.,
filed Jan. 25, 2021); American Public Health Association v. EPA, No. 21-1036 (D.C. Cir.,
filed Jan. 19, 2021).
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o A few days earlier, states and environmental groups filed petitions for review challenging
the aircraft greenhouse gas standards adopted by EPA. California v. EPA, No. 21-1018
(D.C. Cir., filed Jan. 15, 2021); Center for Biological Diversity v. EPA, No. 21-1021
(D.C. Cir., filed Jan. 15, 2021).

e Alliance for Water Efficiency, U.S. Public Interest Research Group, and Environment
America filed two petitions for review in the Seventh Circuit Court of Appeals
challenging final energy conservation rules adopted by the U.S. Department of Energy in
December 2020 for showerheads and for residential clothes washers and consumer
clothes dryers. The showerhead rule adopted a revised definition for “showerhead”
pursuant to which each showerhead in a product with multiple showerheads is considered
separately for purposes of determining compliance with energy conservation standards.
The rule also added definitions for “body spray” and “safety shower showerhead” to
clarify which products are not subject to the energy conservation standard for
showerheads. The washers and dryers rule created new “short cycle” product classes for
washers and dryers that take less time for a normal cycle. The current energy
conservation standards do not apply to the new product classes. In a press release
announcing the lawsuits, a representative for one of the petitioners stated that “it makes
absolutely no sense to reverse policies that have successfully lowered our carbon
emissions and reduced utility bill costs for Americans.” The washers and dryers rule is on
the non-exclusive list of rules identified by the Biden administration for review under the
Executive Order on Protecting Public Health and the Environment and Restoring Science
to Tackle the Climate Crisis. Alliance for Water Efficiency v. U.S. Department of Energy,
No. 21-1167 (7th Cir., filed Jan. 27, 2021); Alliance for Water Efficiency v. U.S.
Department of Energy, No. 21-1166 (7th Cir., filed Jan. 27, 2021).

e Natural Resources Defense Council and Sierra Club filed a petition for review
challenging an interim final rule published on January 14, 2021 that provided that a 2016
inflation adjustment to the civil penalty for violations of Corporate Average Fuel
Economy standards would not go into effect until model year 2022. The National
Highway Traffic Safety Administration adopted the interim final rule in response to an
October 2020 rulemaking petition from the Alliance for Automotive Innovation. The
Alliance submitted the rulemaking petition after a Second Circuit ruling in August 2020
reinstated the 2016 penalty increase. Natural Resources Defense Council, Inc. v. National
Highway Traffic Safety Administration, No. 21-0139 (2d Cir., filed Jan. 25, 2021).

EPA Sought to Suspend Lawsuit Challenging Amendments to Air Standards for New
Sources in Oil and Gas Sector

On January 15, 2021, EPA filed a brief in defense of its amendments of the new source
performance standards for the oil and gas sector. EPA argued that it acted reasonably when it
removed transmission and storage sources from the source category and that it also was
reasonable to rescind methane standards for oil and gas production and processing sources. On
the issue of the rescission of the methane controls, EPA argued that the 2016 methane standards
were invalid because they were not supported by a valid “significant contribution finding.” On
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February 1, EPA moved to hold the cases in abeyance pending review of the rule pursuant to
President Biden’s Executive Order on Protecting Public Health and the Environment and
Restoring Science to Tackle the Climate Crisis. California v. Wheeler, No. 20-1357 (D.C. Cir.
abeyance motion Feb. 1, 2021; respondents’ brief Jan. 15, 2021).

Trade Group Challenged Suspension of Federal Oil and Gas Leasing Program

Western Energy Alliance—a trade association that represents companies in the oil and natural
exploration and production industry—filed a petition for review in the federal district court for
the District of Wyoming challenging the Biden administration’s suspension of the federal oil and
gas leasing program. The trade association asserted that the suspension was “an unsupported and
unnecessary action that is inconsistent with the Secretary[] [of the Interior’s] statutory
obligations.” Western Energy Alliance v. Biden, No. 0:21-cv-00013 (D. Wyo., filed Jan. 27,
2021).

Lawsuit Challenged Corps of Engineers Permits for Line 3 Pipeline

On January 21, 2021, a new lawsuit was filed in the federal district court for the District of
Columbia challenging permits issued by the U.S. Army Corps of Engineers for Enbridge Energy,
LP’s Line 3 crude oil pipeline in Minnesota. The plaintiff asserted that the Corps failed to
comply with the Clean Water Act, NEPA, Corps regulations, and the Administrative Procedure
Act. The complaint’s allegations of NEPA noncompliance included that the Corps failed to
consider the potential lifecycle greenhouse gas emissions from putting the Line 3 oil pipeline
into service and the associated social cost of climate change. In a related case, the court on
February 7 denied a motion for a preliminary injunction. Friends of the Headwaters v. U.S. Army
Corps of Engineers, No. 1:21-cv-00189 (D.D.C., filed Jan. 21, 2021).

Group Sought to Challenge Additional Oil and Gas Lease Sales in New Mexico

Diné Citizens Against Ruining the Environment (Diné CARE) filed an unopposed motion to file
a supplemental complaint that would challenge additional oil and gas lease sales in the Greater
Chaco region in New Mexico. The proposed supplemental complaint would challenge 42 total
parcels covering approximately 45,000 acres. Diné CARE asserted that the U.S. Bureau of Land
Management failed to take a hard look at cumulative greenhouse gas emissions and cumulative
climate change impacts, failed to take a hard look at health and environmental justice impacts,
and should have prepared an environmental impact statement. Diné CARE also asserted a failure
to comply with public participation requirements under NEPA and the Federal Land Policy and
Management Act. Diné Citizens Against Ruining the Environment v. U.S. Bureau of Land
Management, No. 1:20-cv-00673 (D.N.M. motion to supplement complaint Jan. 19, 2021).

Plaintiffs Said New Analyses of Columbia River System Dams Still Failed to Adequately
Consider Climate Change

National Wildlife Federation and other plaintiffs filed an eighth supplemental complaint in their
long-standing suit challenging management of hydroelectric dams on the Columbia and Snake
Rivers. The plaintiffs alleged that actions taken by the National Marine Fisheries Service, the
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U.S. Army Corps of Engineers, and the U.S. Bureau of Reclamation in 2020 did not cure
defects—including climate change-related defects—identified in a 2016 order of remand by the
federal district court for the District of Oregon. Among other things, the plaintiffs alleged that a
2020 biological opinion failed to fully assess the impacts of climate change on salmon, and also
failed to consider climate change threats to the Southern Resident killer whale. Under NEPA, the
plaintiffs alleged that the analysis of alternatives “does not account for the advancing impacts of
climate change, and instead is based on temperatures observed in the region between 1929 and
2008 and that the environmental impact statement then addresses climate change separately
from this “counterfactual” scenario in an assessment that “is cursory, truncated, and fails to
incorporate credible and available information.” The alleged shortcomings included
consideration of climate impacts over a 25-year timeframe despite the analysis of other impacts
over 50 years and failure to assess how climate change will compound harms. American Rivers
v. National Marine Fisheries Service, No. 3:01-cv-00640 (D. Or. supplemental complaint Jan.
19, 2021).

Lawsuits Challenged NEPA Reviews for Oil and Gas Lease Sales in Colorado, New Mexico,
Utah, and Wyoming

On January 19, 2021, WildEarth Guardians and Physicians for Social Responsibility filed a
lawsuit in the federal district court for the District of Columbia challenging 890 oil and gas
leases covering more than one million acres across Colorado, New Mexico, Utah, and Wyoming.
They asserted that the U.S. Bureau of Land Management (BLM) failed to fully analyze the
direct, indirect, and cumulative climate change impacts of the leases. The plaintiffs alleged that
although BLM had recognized and sought to remedy deficient NEPA reviews for other oil and
gas lease sales after the court’s 2019 decision concerning Wyoming leases in another case, BLM
had not done so with respect to the 19 lease sales challenged in this case. WildEarth Guardians
v. Bernhardt, No. 1:21-cv-00175 (D.D.C., filed Jan. 19, 2021).

The case in which the federal court in the District of Columbia issued the 2019 decision finding
the analysis of climate change impacts of Wyoming oil and gas leases to be inadequate is
ongoing and also concerns leases in Colorado and Utah. After the 2019 decision, the court
granted BLM’s request for voluntary remand to allow BLM to review the Colorado and Utah
leases in light of the decision. In November 2020, the court found that BLM had failed to
adequately address the Wyoming leases’ climate change impacts on remand. On January 26,
2021, the plaintiffs filed an unopposed motion to supplement their complaint to challenge the
environmental assessments BLM prepared for the Colorado and Utah leases during the voluntary
remand. The plaintiffs alleged that the new EAs “continue to fail to properly analyze the direct,
indirect, and cumulative impacts on our climate as required by this Court and NEPA.” WildEarth
Guardians v. Bernhardt, No. 1:16-cv-01724 (D.D.C., filed Jan. 26, 2021).

States and Environmental Groups Alleged Definition of “Habitat” Would Constrain
Endangered Species Act Responses to Climate Change

States and New York City filed a lawsuit in the federal district court for the Northern District of
California challenging two regulations adopted under the Endangered Species Act in December
2020. The plaintiffs asserted that the first rule, which defines the statutory term “habitat,” “fails
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to account for species’ need to expand their current ranges or to migrate to currently unoccupied
habitat in response to existential threats such as climate change and habitat destruction to ensure
species recovery and survival as mandated by the [Endangered Species Act].” The plaintiffs
asserted that the process established by the second rule, the “Habitat Exclusion Rule,” would
exclude more areas from critical habitat designation and protection under the Endangered
Species Act. The states alleged that the rules violated the Endangered Species Act, NEPA, and
the Administrative Procedure Act. California v. Bernhardt, No. 4:21-cv-00440 (N.D. Cal., filed
Jan. 19, 2021).

Environmental groups filed a separate lawsuit challenging the rule defining “habitat.” Their
lawsuit, filed in the federal district court for the District of Hawai‘i, alleged that the definition
“fails to account for the impacts of climate change by giving species only enough habitat to eke
out an existence in today’s climate, as opposed to protecting the areas they will need to recover
and thrive in the long term.” The groups contended that the plain language of the Endangered
Species Act did not support the exclusion from the “habitat” definition of “currently unoccupied
areas that the best available science identifies as essential to species conservation in the future,
when imperiled species will need to move to or otherwise utilize new areas in response to
climate change.” They asserted claims under the Endangered Species Act, NEPA, and the
Administrative Procedure Act. Conservation Council for Hawai‘i v. Bernhardt, No. 1:21-cv-
00040 (D. Haw., filed Jan. 14, 2021).

Lawsuit Said Forest Service Failed to Consider Cumulative Climate Change Impacts of
Livestock Grazing

Two environmental organizations challenged the U.S. Forest Service’s authorization of livestock
grazing on 270,000 acres in the Apache-Sitgreaves and Gila National Forests in Arizona and
New Mexico. They asserted that the Forest Service violated NEPA by failing to prepare an
environmental impact statement for the project, which they alleged would “result in cumulatively
significant impacts when considered against the impacts of climate change — those impacts from
higher temperature regimes, increased wildfire risk, and prolonged drought that are impending as
the climate continues to change, and that are already visibly occurring.” They alleged that the
environmental assessment failed to take a hard look at how livestock grazing would directly,
indirectly, and cumulative impact forest resources and habitats already experiencing the impacts
of drought and climate change. Western Watersheds Project v. Perdue, No. 4:21-cv-00020 (D.
Ariz., filed Jan. 14, 2021).

New York Challenged Summer Flounder Allocation Allegedly Based on “Obsolete” Data

The State of New York and the New York State Department of Environmental Conservation
(New York) filed a lawsuit in the federal district court for the Southern District of New York
alleging that the federal defendants’ rules allocating the annual quota for summer flounder and
applying the allocation to the 2021 season were arbitrary, capricious, and not in accordance with
law. New York contended that the allocation rules were “based on obsolete 1980s data reflecting
a summer flounder fishery that no longer exists” because the “center of biomass of the summer
flounder stock as shifted northeast,” which researchers believe is due in part to ocean warming.
New York asserts that the allocation rules discriminate against New York residents and allocates
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fishing privileges in an unfair and inequitable manner and is, for that reason and other reasons,
inconsistent with the Magnuson-Stevens Act. New York v. Ross, No. 1:21-cv-00304 (S.D.N.Y.,
filed Jan. 13, 2021).

Lawsuit in Montana Federal Court Challenged NEPA Reviews for 2019 and 2020 Oil and
Gas Lease Sales

WildEarth Guardians and four other organizations filed a complaint in the federal district court
for the District of Montana asserting that the U.S. Bureau of Land Management’s (BLM’s) sales
of oil and gas leases on public lands in Montana and North Dakota between July 2019 and
September 2020 suffered from the same defects that the court identified in a May 2020 decision
that vacated 2017 and 2018 leases. In particular, the plaintiffs alleged that BLM failed to
adequately consider the lease sales’ effects on greenhouse gas emissions and climate and on
groundwater and drinking water. WildEarth Guardians v. U.S. Bureau of Land Management, No.
4:21-cv-00004 (D. Mont., filed Jan. 12, 2021).

Forest Service Categorical Exclusions Challenged in Virginia Federal Court

A lawsuit filed in the federal district court for the Western District of Virginia challenged three
categorical exclusions adopted by the U.S. Forest Service to exempt certain projects from NEPA
review. The three categorical exclusions are for commercial logging projects up to 2,800 acres
and construction of up to three miles of logging roads; construction of up to two miles of
permanent road for any purpose; and “special use” authorizations for private uses affecting up to
20 acres of national forest lands. The complaint asserted that the final rule violated NEPA and
the Administrative Procedure Act, including because the Forest Service did not consider the
exclusions’ impacts in light of conditions that are rapidly changing due to climate change. The
complaint also alleged that the final rule would allow significant climate impact to occur without
analysis “[b]ecause there is no programmatic analysis of the cumulative impact of successive
projects on carbon storage.” The plaintiffs contended that the Forest Service should have
prepared an environmental impact statement or an environmental assessment to address, among
other subjects, the rule’s impact on efforts to limit greenhouse gas emissions. Clinch Coalition v.
U.S. Forest Service, No. 2:21-cv-00003 (W.D. Va,, filed Jan. 8, 2021).

Lawsuit Filed to Prevent Minnesota’s Adoption of Greenhouse Gas Standards for Vehicles

Minnesota Auto Dealers Association (MADA) filed a lawsuit in federal court in Minnesota to
enjoin the Minnesota Pollution Control Agency (MPCA) from establishing greenhouse gas
emissions standards for new vehicles and imposing quotas for zero-emission vehicle sales. Citing
EPA’s withdrawal of California’s waiver for greenhouse gas vehicle emission standards and zero
emission vehicle mandates and NHTSA’s 2019 preemption rule, MADA asserted that federal
law expressly preempts MPCA’s December 2020 proposal to adopt California vehicle standards
beginning with model year 2025. Minnesota Automobile Dealers Association v. Minnesota, No.
0:21-cv-00053 (D. Minn., filed Jan. 6, 2021).

Environmental Groups Sought Response on Clean Air Act Petitions for Texas Facilities

135

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

Four environmental groups and a Texas resident filed a Clean Air Act citizen suit seeking to
compel EPA to respond to petitions requesting that EPA object to Title V' permits issued by the
Texas Commission on Environmental Quality for eight facilities, including facilities that the
plaintiffs allege are major sources of greenhouse gases. The plaintiffs filed the petitions between
2017 and 2020. They asserted that the EPA Administrator had a nondiscretionary duty to grant or
deny the petitions. Environmental Integrity Project v. Wheeler, No. 1:21-cv-00009 (D.D.C., filed
Jan. 4, 2021).

January 13, 2021, Update #142
FEATURED CASE

Ninth Circuit Said NEPA Review for Offshore Drilling Project Should Have Considered
Greenhouse Gas Emissions Associated with Foreign Oil Consumption

The Ninth Circuit Court of Appeals vacated the Bureau of Ocean Energy Management’s
(BOEM) approval of an offshore drilling and production facility off the coast of Alaska in the
Beaufort Sea, finding that BOEM failed to comply with the National Environmental Policy Act
(NEPA) and the Endangered Species Act (ESA). Although the Ninth Circuit disagreed with the
petitioner’s argument that BOEM’s NEPA analyses used different methodologies to calculate the
lifecycle greenhouse gas emissions from the project and the no-action alternative, the court
agreed that BOEM’s alternatives analysis was arbitrary and capricious because it failed to
consider greenhouse gas emissions from foreign oil consumption in the analysis of the no-action
alternative. The court said BOEM must either quantitatively evaluate such emissions or
“thoroughly explain why such an estimate is impossible” and provide “a more thorough
discussion of how foreign oil consumption might change” the analysis of greenhouse gas
emissions. The Ninth Circuit held that BOEM violated the ESA by relying on nonbinding
mitigation measures to conclude the project would not adversely modify polar bear critical
habitat and by failing to estimate the project’s nonlethal take of polar bears. Center for
Biological Diversity v. Bernhardt, No. 18-73400 (9th Cir. Dec. 7, 2020).

DECISIONS AND SETTLEMENTS

Supreme Court Agreed to Hear Small Refiners” Appeal in Renewable Fuel Standard
Exemption Case

On January 8, 2021, the U.S. Supreme Court granted a petition for writ of certiorari seeking
review of a Tenth Circuit Court of Appeals decision that vacated U.S. Environmental Protection
Agency (EPA) orders granting three petitions for extensions of small refinery exemptions from
renewable fuel standards. The Tenth Circuit agreed with a coalition of renewable fuel producers
that EPA exceeded its statutory authority granting extensions when none of the three small
refineries had received an initial exemption in the years preceding their petitions for extension.
The court also found that EPA improperly relied on hardship caused by factors other than
compliance with renewable fuel obligations as a basis for granting the extensions. The petition
for writ of certiorari raised the question of whether a small refinery must receive “uninterrupted,
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continuous hardship exemptions for every year since 2011” to qualify for a hardship exemption.
HollyFrontier Cheyenne Refining, LLC v. Renewable Fuels Association, No. 20-472 (U.S. Jan. 8,
2021).

After Temporarily Blocking Activity on Helium Extraction Project in Southeastern Utah,
Federal Court Denied Emergency Injunctive Relief

On December 22, 2020, the federal district court for the District of Columbia issued an order
pursuant to the All Writs Act temporarily enjoining any ground-disturbing work undertaken
pursuant to the anticipated approval by the U.S. Bureau of Land Management (BLM) of a helium
extraction project in an area of the San Rafael Desert in southeastern Utah covered by an oil and
gas lease sold in December 2018. The lease area is part of lands subsequently designated as the
Labyrinth Canyon Wilderness by the John D. Dingell, Jr. Conservation, Management, and
Recreation Act in March 2019. On December 14, four environmental groups filed a lawsuit in
the court to block the Secretary of the Interior and other defendants from approving applications
for permit to drill under the lease. The environmental groups asserted that BLM, which prepared
a “Determination of NEPA Adequacy” to support sale and issuance of the lease, failed to analyze
the direct, indirect, and cumulative climate change impacts of greenhouse gas emissions
associated with the leasing decision. They alleged that BLM was “poised to approve” the helium
drilling project despite not having finalized the “curative” NEPA analysis it had undertaken in
response to the district court’s March 2019 decision in WildEarth Guardians v. Zinke, where the
court held that BLM failed to adequately analyze greenhouse gas emissions and climate change
impacts of oil and gas leases in Wyoming. The plaintiffs alleged that BLM recognized, based on
WildEarth Guardians v. Zinke, that it had violated NEPA in connection with “hundreds of oil
and gas leases” in Utah, including the lease at issue in this case. The plaintiffs also asserted that
BLM violated NEPA and the Administrative Procedure Act when the Trump administration
reversed course on the Obama administration’s plan to complete a master leasing plan for the
San Rafael Desert prior to authorizing new mineral development. After BLM issued approval
documents on December 23 deferring approval on the federal lease and approving rights-of-way
for work related to two nearby non-federal leases, the environmental groups filed an amended
and supplemented complaint and a renewed motion for a temporary restraining order and
preliminary injunction. On January 12, the court denied the renewed motion, finding that the
plaintiffs failed to demonstrate a likelihood of success on the merits of their argument that BLM
failed to analyze cumulative effects on water consumption when it approved the rights-of-way.
Southern Utah Wilderness Alliance v. Bernhardt, No. 1:20-cv-03654 (D.D.C., filed Dec. 14,
2020 and TRO order Dec. 22, 2020).

Federal Court Rejected Claims that Climate Change-Related Developments Necessitated
Supplemental NEPA Review for Forest Plan and Projects

The federal district court for the District of Montana dismissed a lawsuit that sought to compel
the U.S. Forest Service to supplement the 1987 forest plan for the Custer Gallatin National
Forest and for three projects authorized under the forest plan. The court rejected arguments that
new climate change research and a decision to revise the 1987 forest plan to address climate
change triggered supplementation requirements under NEPA. Cottonwood Environmental Law
Center v. Marten, No. 2:20-cv-00031 (D. Mont. Dec. 17, 2020).
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Maine Federal Court Declined to Enjoin Work on Electric Transmission Project

The federal district court for the District of Maine declined to issue a preliminary injunction
barring construction of the New England Clean Energy Connect (NECEC), an electricity
transmission project to connect the New England energy grid with non-fossil fuel sources of
electric power. The court found that plaintiffs had not demonstrated they were likely to prevail
on their arguments that the U.S. Army Corps of Engineers violated NEPA and failed to take
concerns about impacts on waters of the United States into account. The court further found that
the equitable interests of the NECEC developer undermined the plaintiff’s request for
preliminary relief and that the public interest was “not monolithic,” given the asserted benefits of
the NECEC project, including reducing rates, improving reliability, and reducing regional
greenhouse gas emissions. Sierra Club v. U.S. Army Corps of Engineers, No. 2:20-cv-00396 (D.
Me. Dec. 16, 2020).

Federal Court Ordered FOIA Production of CEQ Records Related to NEPA Rulemaking

In a Freedom of Information Act lawsuit filed by Southern Environmental Law Center in 2018,
the federal district court for the Western District of Virginia ordered the Council on
Environmental Quality (CEQ) to produce unredacted versions of a number of records related to
CEQ’s advance notice of proposed rulemaking (ANPRM) for amendments to the NEPA
regulations. The court concluded that CEQ had not demonstrated it would suffer “a reasonably
foreseeable harm” from unredacted production. The records included spreadsheets tracking and
analyzing comments, draft ANPRM fact sheets, meeting agendas, and emails and meeting
invitations regarding CEQ’s process for managing comments. Southern Environmental Law
Center v. Center for Environmental Quality, No. 3:18-cv-00113 (W.D. Va. Dec. 14, 2020).

Federal Court Upheld Climate Change Analysis for Utah Oil and Gas Leases, Remanded
for Additional Consideration of Alternatives

The federal district court for the District of Utah rejected claims that BLM did not adequately
consider greenhouse gas emissions and climate change impacts, including cumulative impacts,
from oil and gas development associated with 59 leases in the Uinta Basin. Noting that “[a]n
agency is not required to engage in analyses, including cumulative impact, if they are ‘too
speculative or hypothetical to meaningfully contribute to NEPA’s goals of public disclosure and
informed decisionmaking,’” the court found that EPA had taken *“an appropriately hard look” at
cumulative greenhouse gas and climate impacts by identifying impacts of its leasing decision,
including a quantitative assessment of greenhouse gases from the decision, and “generally
identif[ying] the broad global context within which this decision fits.” The court also found that
BLM did not violate NEPA by deferring analysis of site-specific greenhouse gas emissions from
well development and operation. The court further concluded, however, that BLM failed to
properly document and potentially failed to perform an analysis of reasonable alternatives. The
court—which also found that BLM complied with the Federal Land Policy and Management
Act—remanded to BLM for further consideration of alternatives but did not vacate the issued
leases. Rocky Mountain Wild v. Bernhardt, No. 2:19-cv-00929 (D. Utah Dec. 10, 2020).
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NEW CASES, MOTIONS, AND NOTICES

Supreme Court to Hear Arguments on Scope of Appellate Review of Remand Orders in
Baltimore Case; New Certiorari Petitions Filed in Three Other Cases

The U.S. Supreme Court is scheduled to hear oral argument on January 19, 2021 in fossil fuel
companies’ appeal of a Fourth Circuit Court of Appeals decision affirming an order remanding
to state court the City of Baltimore’s climate change case against the companies. On January 8,
the Court granted the Acting Solicitor General’s motion for leave to participate in oral argument
as amicus curiae in support of the companies. The companies identified the question for review
as whether the statutory provision prescribing the scope of appellate review of remand orders
“permits a court of appeals to review any issue encompassed in a district court’s order remanding
a removed case to state court where the removing defendant premised removal in part on the
federal-officer removal statute, 28 U.S.C. 1442, or the civil-rights removal statute, 28 U.S.C.
1443.” In its brief filed on December 16, Baltimore defined the question as whether the statutory
provision “entitles a defendant, by including a meritless federal-officer or civil-rights ground for
federal jurisdiction in a removal petition, to appellate review of every ground for removal
rejected by the district court’s remand order.” The district court rejected eight grounds for
removal, but the Fourth Circuit concluded its appellate jurisdiction was limited to determining
whether the companies properly removed the case under the federal-officer removal statute. In
December, six amicus briefs were filed in support of Baltimore—Dby state and local government
groups, environmental groups, six senators, law professors who teach and write on civil
procedure and the federal courts, 19 states and the District of Columbia, and Boulder County,
San Miguel County, and the City of Boulder in Colorado. BP p.l.c. v. Mayor & City Council of
Baltimore, No. 19-1189 (U.S.).

In December 2020, three additional petitions for writ of certiorari were filed by fossil fuel
companies seeking review of decisions affirming remand orders in cases brought by the County
of San Mateo and other California local governments, by Rhode Island, and by the City of
Boulder and Boulder and San Miguel Counties in Colorado. The companies requested that these
petitions be held pending the outcome of the Baltimore case since the petitions raise the same
jurisdictional issue. Chevron Corp. v. County of San Mateo, No. 20-884 (U.S. Dec. 30, 2020);
Shell Qil Products Co. v. Rhode Island, No. 20-900 (U.S. Dec. 30, 2020); Suncor Energy
(U.S.A) Inc. v. Board of County Commissioners of Boulder County, No. 20-783 (U.S. Dec. 4,
2020).

Developments in other climate change cases brought by state and local governments against
fossil fuel companies include:

e Delaware filed a brief in support of its motion to remand its lawsuit to state court.
Delaware v. BP America Inc., No. 1:20-cv-01429 (D. Del. Jan. 5, 2021).

e The federal district court for the District of Minnesota scheduled a hearing on
Minnesota’s remand motion for January 13, 2021. Minnesota v. American Petroleum
Institute, No. 20-cv-1636 (D. Minn.).

139

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

e The federal district court for the Northern District of California held a case management
conference in City of Oakland v. BP p.l.c. on December 16, 2020 at which the parties
agreed to the court’s proposal that the parties brief Oakland and San Francisco’s renewed
motion to remand and motion to amend the complaint to remove federal common law
claims, with the renewed motion to remand due by January 28, 2021. The court indicated
that after briefing on the remand motion is complete, it will consider whether to defer its
ruling on the motion pending the Supreme Court’s decision in the Baltimore case.
Personal jurisdiction issues would be briefed after the court’s decision on the remand
motion. City of Oakland v. BP p.l.c., No. 3:17-cv-6012 (N.D. Cal.).

e The City of Hoboken filed a memorandum of law in support of its motion to remand. City
of Hoboken v. Exxon Mobil Corp., No. 2:20-cv-14243 (D.N.J. Dec. 11, 2020).

e The fossil fuel companies filed their opposition to the County of Maui’s motion to
remand. County of Maui v. Sunoco LP, No. 1:20-cv-00470 (D. Haw. Dec. 23, 2020).

Groups Challenged “Circumventing” of Efficiency Standards for Dishwashers

Natural Resources Defense Council (NRDC), Sierra Club, Consumer Federation of America, and
Massachusetts Union of Public Housing Tenants filed a petition for review in the Second Circuit
Court of Appeals to challenge the U.S. Department of Energy rule establishing a new product
class for residential dishwashers. In a press release, NRDC said the rule was “circumventing
longtime energy and water efficiency standards for dishwashers by needlessly creating a new
category exempt from any energy-saving requirements, potentially leading to higher household
utility bills and more pollution.” Natural Resources Defense Council, Inc. v. U.S. Department of
Energy, No. 20-4256 (2d Cir., filed Dec. 29, 2020).

Lawsuits Challenged Federal and State Authorizations for, and Sought to Halt Work on,
Line 3 Pipeline Project in Minnesota

The Red Lake Band of Chippewa Indians, the White Earth Band of Ojibwe, Honor the Earth, and
Sierra Club filed a lawsuit in the federal district court for the District of Columbia challenging a
U.S. Army Corps of Engineers permit for the Enbridge Energy Line 3 pipeline replacement
project in Minnesota. The plaintiffs—which asserted that approval of the permit violated NEPA,
the Clean Water Act, and the Rivers and Harbors Act, Corps regulations and the Administrative
Procedure Act—also filed a motion for a preliminary injunction. The plaintiffs alleged that the
pipeline project would almost double the pipeline’s capacity and that the project would facilitate
increased extraction and use of Canadian tar sands oil, resulting in “significant damage,
estimated in the hundreds of billions of dollars, due to its contribution climate change.” In their
claims under NEPA, the plaintiffs alleged that the Corps failed to quantify and evaluate
“cumulative and incremental effects of climate change, including the potential for increased
lifecycle greenhouse gas emissions and their associated costs, resulting from the approval of the
Project and connected actions.” Red Lake Band of Chippewa Indians v. U.S. Army Corps of
Engineers, No. 1:20-cv-03817 (D.D.C., filed Dec. 24, 2020).

The same parties have also filed a petition in the Minnesota Court of Appeals challenging the
decisions by the Minnesota Public Utilities Commission authorizing the Line 3 project. Issues to
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be raised in this proceeding include the petitioners’ contention that the PUC “decided to entirely
disregard most of the climate change impacts of the Project,” contrary to its obligations to
consider effects on Minnesota’s natural and socioeconomic environment and to consider climate
change’s economic and environmental costs on people within Minnesota, “including the
Anishinaabe peoples who claim a right to continue to live on their lands in accordance with their
beliefs and culture, which is their human and legal right to do.” On December 29, 2020, the
tribes filed a motion for a stay pending appeal. An environmental group, Friends of the
Headwaters, filed a separate stay motion. Friends of the Headwaters v. Minnesota Public
Utilities Commission (In re Enbridge Energy, LP), No. A20-1071 (Minn. Ct. App. Dec. 30,
2020); Red Lake Band of Chippewa Indians v. Minnesota Public Utilities Commission (In re
Enbridge Energy, LP), No. A20-1072 (Minn. Ct. App. Dec. 29, 2020).

Lawsuit Challenged Roadless Rule Exemption for Tongass National Forest

A lawsuit filed in the federal district court for the District of Alaska challenged a final rule
exempting the Tongass National Forest (Tongass) from the Roadless Area Conservation Rule.
The complaint alleged that the Tongass is “[a] major carbon sink” and “a critical defense against
climate change,” and that the exemption “puts all of this at risk.” The complaint asserted that the
U.S. Forest Service and other defendants violated NEPA, the Administrative Procedure Act, the
National Forest Management Act, the Organic Administration Act (which established most
national forests), and the Alaska National Interest Lands Conservation Act. Organized Village of
Kake v. Perdue, No. 1:20-cv-00011 (D. Alaska, filed Dec. 23, 2020).

Second Lawsuit Filed Challenging “Massive” Oil and Gas Development Project in Alaska

Three environmental groups filed a lawsuit in the federal district court for the District of Alaska
challenging BLM’s approval of the Willow Master Development Plan, which the plaintiffs
alleged is a “massive oil and gas development project in the National Petroleum Reserve-
Alaska” that poses “a threat to the global climate and an already dramatically warming Arctic
region.” (Six other organizations previously filed a lawsuit challenging the development plan.)
The three groups also filed a motion for a preliminary injunction. The complaint asserted claims
under NEPA, the Endangered Species Act, and the Administrative Procedure Act. Under NEPA,
the plaintiffs alleged, among other shortcomings, that BLM failed “to fully consider and
accurately describe the magnitude and significance of greenhouse gas emissions” from the
project, including by excluding foreign oil consumption from the market simulation model it
used to estimate net greenhouse gas emissions from the project. The plaintiffs contended that
BLM failed to disclose and analyze the effects of the project’s emissions and the significance of
those emissions, ignoring “available science and well-established methods for assessing the
effects of the Project’s greenhouse gas emissions,” and “misleadingly” compared the project’s
emissions with total U.S. emissions. Under the Endangered Species Act, the plaintiffs alleged
that the Fish and Wildlife Service’s conclusion that death or serious injury to polar bears was not
likely to occur was not based on best available science and failed to consider relevant factors,
including the increasing proportion of polar bears that den on land due to diminishing sea ice.
Center for Biological Diversity v. Bureau of Land Management, No. 3:20-cv-00308 (D. Alaska,
filed Dec. 21, 2020).
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Department of Energy Sought to Dismiss Lawsuit Challenging Its Management of National
Coal Council

The U.S. Department of Energy (DOE) moved to dismiss a lawsuit filed by Western
Organization of Resource Councils in October challenging DOE’s administration of the National
Coal Council (NCC), which the complaint described as “a body designed to debate and
recommend federal policies related to the production and consumption of American coal.” The
complaint alleged that DOE had not complied with obligations under the Federal Advisory
Committee Act because it had failed to open NCC meetings to the public and to release NCC
materials. The complaint further alleged that NCC’s “current focus on coal production at the
expense of all other considerations for American energy policy is evident in the NCC’s recent
work product,” including an exclusive focus on “expanding the use of and financial support for
coal, without any commensurate attempt to lower emissions.” The plaintiff contended that “[a]s
the NCC’s balance and vision has changed, its capacity to contextualize the coal industry’s
interests within other public policy considerations for the federal government—such as global
climate change and public and private land conservation—nhas all but evaporated.” In its motion
to dismiss, DOE argued that the plaintiff did not have standing for claims with respect to the full
NCC and that the plaintiff failed to state viable claims with respect to NCC subcommittees.
Western Organization of Resource Councils v. Brouillette, No. 4:20-cv-00098 (D. Mont. Dec.
21, 2020).

Environmental Groups Challenged Oil Well and Pipeline in Carrizo Plain National
Monument

Center for Biological Diversity and Los Padres ForestWatch filed a lawsuit challenging BLM’s
approval of an application for a permit to drill in connection with a new well and pipeline within
the Carrizo Plain National Monument. The plaintiffs alleged that the project was the first oil well
and pipeline approved within the monument since its establishment in 2001. The plaintiffs
asserted claims under the Federal Land Policy and Management Act (FLPMA), NEPA, and the
Administrative Procedure Act. Claims under NEPA included that BLM failed to adequately
consider the project’s climate change impacts by “downplaying” its greenhouse gas emissions
and “failing to consider the significance of the emissions as direct, indirect, and cumulative
impacts.” The plaintiffs also contended that the failure to adequately evaluate the project’s
climate change impacts violated BLM’s resource management plan for the monument and
therefore the FLPMA. Center for Biological Diversity v. U.S. Bureau of Land Management, No.
2:20-cv-11334 (C.D. Cal., filed Dec. 15, 2020).

Organizations Cited Potential Flooding and Greenhouse Gas Emission Impacts in
Challenge to Road Project in City of Erie

Two organizations—the National Association for the Advancement of Colored People Erie Unit
2262 and Citizens for Pennsylvania’s Future—filed a lawsuit challenging the Federal Highway
Administration’s approval of a categorical exclusion for the Bayfront Parkway Project in Erie,
Pennsylvania, a project that the plaintiffs alleged “prioritizes vehicles over pedestrians and
cyclists” and “also ignored potential impacts to water quality, flooding, aesthetics, climate
change, and the communities living closest to the Bayfront Parkway.” The complaint asserted
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that approval of the categorical exclusion under NEPA was arbitrary and capricious, including
because the Pennsylvania Department of Transportation failed to examine potentially significant
impacts, including increased flooding from Lake Erie due to climate change and the project’s
plan “to increase impervious surfaces and permanently destroy wetlands” and lower part of the
Bayfront Parkway; impacts on vehicle miles traveled and greenhouse gas emissions; and
disproportionate climate change impacts on communities of color and low-income communities.
In addition to their NEPA claims, the plaintiffs also asserted claims under the Federal Aid
Highway Act and Administrative Procedure Act. National Association for the Advancement of
Colored People Erie Unit 2262 v. Federal Highway Administration, No. 20-cv-362 (W.D. Pa.,
filed Dec. 15, 2020).

NEPA Lawsuit Alleged Failure to Consider Climate Change in Environmental Review for
Projects at Air National Guard Facility

A nonprofit organization challenged the environmental review for construction and demolition
projects at the Wisconsin Air National Guard’s 115th Fighter Wing Installation at a regional
airport in Madison. The plaintiff asserted that the National Guard Bureau violated NEPA by
preparing an environmental assessment instead of an environmental impact statement and by
issuing a finding of no significant impact. Among the NEPA violations alleged in the complaint
was a failure to adequately consider climate change, including by minimizing the project’s
greenhouse gas emissions and by failing to consider climate change effects on soil and
groundwater emissions of per- and polyfluoroalkyl substances. Safe Skies Clean Water
Wisconsin, Inc. v. National Guard Bureau, No. 3:20-cv-01086 (W.D. Wis., filed Dec. 7, 2020).

Lawsuit Challenged Land Exchange for Expansion of Gypsum Stacks

The Shoshone-Bannock Tribes filed a lawsuit in federal court in Idaho challenging the U.S.
Department of Interior’s approval of a land exchange to facilitate expansion of phosphogypsum
stacks located on a Superfund site adjacent to the Fort Hall Reservation. The Tribes alleged that
the environmental impact statement failed to satisfy NEPA requirements, including by failing to
adequately evaluate air quality and climate change impacts. The Tribes also asserted violations
of the FLPMA, the Administrative Procedure Act, the Act of June 6, 1900 (which the Tribes
alleged reaffirmed off-reservation treaty rights), the Fort Bridger Treaty of 1868, and the U.S.’s
trust responsibility. Shoshone-Bannock Tribes of Fort Hall Reservation v. Hammond, No. 4:20-
cv-00553 (D. Idaho, filed Dec. 5, 2020).

New Lawsuit Challenging Keystone XL Project Cited Continuing Failure to Fully Assess
Climate Impacts

A new lawsuit filed in the federal district court for the District of Montana challenged federal
authorizations for the Keystone XL Pipeline Project, alleging that the federal defendants “are still
attempting to resurrect and construct” Keystone despite the project’s “continuing illegality and
profound environmental impacts, particularly its exacerbation of the global warming crisis.” The
complaint asserted claims under NEPA, the Endangered Species Act, the Administrative
Procedure Act, the Mineral Leasing Act, and the Federal Land Policy Management Act. The acts
challenged included the U.S. Army Corps of Engineers’ adoption of a finding of no significant
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impact in conjunction with approval of reissuance of Nationwide Permit 12 under the Clean
Water Act; President Trump’s claim that Executive Order 13,867 retroactively validated the
“unilaterally and unconstitutionally approved” 2019 presidential permit; the 2019 final
supplemental environmental impact statement (FSEIS) issued by the U.S. Department of State;
the U.S. Fish and Wildlife Service’s reliance on an inadequate Biological Assessment; and
BLM’s issuance of a record of decision approving a right-of-way and temporary use permit
based on the inadequate 2019 FSEIS. With respect to climate change, the complaint alleged that
the 2019 FSEIS did not take a hard look at the project’s greenhouse gas and climate change
emissions, including the “cumulative worsening” of the project’s annual greenhouse gas
emissions. It asserted that the complaint “also impermissibly downplays the likely impacts that
climate change will have on the Project, should it be built,” including impacts of severe weather
on its operation and risk that the project could become a “stranded asset as climate change
undermines and ultimately eliminates the market for Canadian tar sands altogether.” Indigenous
Environmental Network v. U.S. Bureau of Land Management, No. 4:20-cv-00115 (D. Mont.,
filed Dec. 4, 2020).

December 7, 2020, Update #141
FEATURED CASE

Federal Court Found Flaws in New Climate Change Analysis for Wyoming Oil and Gas
Leases

The federal district court for the District of Columbia ruled that the U.S. Bureau of Land
Management (BLM) failed to adequately consider the climate change impacts of oil and gas
leasing in Wyoming in accordance with the court’s March 2019 opinion that identified
shortcomings in BLM’s original analysis under the National Environmental Policy Act. First, the
court found that BLM’s cumulative impacts analysis was still inadequate because BLM’s
supplemental environmental assessment (EA) did not adequately explain and failed to
consistently apply a standard for determining what lease sales were reasonably foreseeable at the
regional and national level. Second, the court concluded that BLM should have calculated and
considered total greenhouse emissions, instead of merely relying on comparisons of yearly
emission rates. Third, the court found that BLM used internally inconsistent emission rates.
Fourth, the court found that BLM failed to engage in reasoned decision-making regarding
whether to conduct a carbon budget analysis. Finally, the court rejected BLM’s argument that
errors that the plaintiffs identified in the supplemental EA were “flyspecks”; the court indicated
that “[w]hile each error in isolation may be merely a flyspeck, when considered together, the
errors do raise concerns.” The court did not, however, accept the plaintiffs’ argument that
uncertainty about forecasting greenhouse gas emission levels was a factor that would on its own
require an environmental impact statement. The court also declined to vacate BLM’s leasing
decisions and instead enjoined BLM from issuing drilling permits for the leases while it responds
to the court’s decision. WildEarth Guardians v. Bernhardt, No. 1:16-cv-01724 (D.D.C. Nov. 13,
2020).

DECISIONS AND SETTLEMENTS
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Trade Groups Proceeding with Narrower Challenge to 2016 Refrigerant Management
Rule; NRDC and States Challenge 2020 Rescission of Portion of Rule

The D.C. Circuit granted a joint motion by two trade associations for voluntary dismissal of their
lawsuits challenging 2016 updates to refrigerant management requirements under Section 608 of
the Clean Air Act. At the U.S. Environmental Protection Agency’s (EPA’s) request, the D.C.
Circuit held the proceedings challenging the 2016 rule in abeyance beginning in August 2018
while EPA considered changes to portions of the rule. In March 2020, EPA published a final rule
rescinding part of the 2016 updates that extended appliance maintenance and leak detection
requirements to appliances containing 50 pounds or more of certain “non-exempt” substitute
refrigerants, including hydrofluorocarbons. The D.C. Circuit previously consolidated challenges
to the 2020 rule with the trade associations’ challenges to the 2016 updates and also established a
new docket for consideration of four issues that the two trade associations have raised in
administrative petitions for reconsideration of the 2020 rule. The D.C. Circuit held this new
proceeding in abeyance. Briefing in the challenges to the 2020 rule began in October, with state
and municipal petitioners and Natural Resources Defense Council filing a joint brief arguing that
the rescission of the appliance repair and leak detection requirements rested on an erroneous
legal interpretation and that EPA acted arbitrarily and unreasonably by applying Section 608
inconsistently and disregarding prior findings. EPA’s brief is due December 15. National
Environmental Development Association’s Clean Air Project v. EPA, No. 17-1016 (D.C. Cir.
Nov. 30, 2020).

Fourth Circuit Vacated Denial of Small Refinery Exemption

The Fourth Circuit Court of Appeals again vacated a denial by EPA of a company’s request for a
small refinery exemption from requirements of the renewable fuel standard program. In 2018,
the court vacated EPA’s earlier denial of the request. In its November 17 opinion, the Fourth
Circuit found that on remand from the 2018 decision EPA had addressed most of the deficiencies
but that supplemental materials from another case called into question EPA assertions about the
criteria the Department of Energy and EPA used to support denial. Ergon-West Virginia, Inc. v.
EPA, No. 19-2128 (4th Cir. Nov. 17, 2020).

Ninth Circuit Rejected Claim That CEQA Applied to Taxi Rules for Airport Pickups

The Ninth Circuit Court of Appeals affirmed a district court judgment rejecting challenges to San
Francisco regulations that dictated which taxi medallion holders could pick up passengers at San
Francisco International Airport. Like the district court, the Ninth Circuit rejected an argument
that the regulations were a “project” subject to the California Environmental Quality Act
(CEQA) because the rules could impact the environment by increasing “deadhead” trips to and
from the airport. The Ninth Circuit found that the complaint “has not plausibly alleged that the
2018 Regulations increase the number of taxis in circulation or authorize more fares.” San
Francisco Taxi Coalition v. City & County of San Francisco, No. 19-16439 (9th Cir. Nov. 9,
2020).

Baltimore and Incinerator Operator Settled Lawsuit over Local Air Law
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The City of Baltimore and the operator of a commercial waste-to-energy facility reached a
settlement that resolved a case challenging the Baltimore Clean Air Act, a 2019 ordinance that
set emission limits for incinerators, including stricter emission limits than required by the
facility’s Title V permit for a number of pollutants as well as emission limits for pollutants not
covered by the permit, including carbon dioxide. The case was currently pending before the
Fourth Circuit after a federal district court in Maryland held that Maryland law preempted the
local law. The settlement agreement requires the operator to invest in emissions control upgrades
that meet or exceed the limits set by the local ordinance for some pollutants; the settlement does
not establish limits on carbon dioxide emissions. Wheelabrator Baltimore, L.P. v. Mayor & City
Council of Baltimore, No. 20-1473 (4th Cir. Nov. 4, 2020).

Second Circuit Agreed Brooklyn Man Had No Standing for Constitutional Claims Based
on Community College’s Refusal to Distribute Paper on Climate Change “Hoax”

In an unpublished summary order, the Second Circuit Court of Appeals affirmed dismissal of a
lawsuit brought by a Brooklyn man, proceeding pro se, who alleged that the president of a
community college violated the plaintiff’s First Amendment rights by failing to require the
distribution of the plaintiff’s position paper explaining “why the political movement to reduce
the use of fossil fuels is a malicious hoax” to students taking a climatology course. The Second
Circuit agreed with the district court that the plaintiff lacked standing because he failed to allege
an injury in fact since he “never explained why he had any legal right to have the document
distributed.” Roemer v. Williams, No. 20-127 (2d Cir. Nov. 2, 2020).

Federal Court in Washington Upheld Forest Restoration Plan

The federal district court for the Eastern District of Washington upheld the U.S. Forest Service’s
approval of the Mission Restoration Project, a plan whose aims were described as restoration of
approximately 50,200 in the Methow Valley in Washington “to be more resilient to wildfire and
climate change.” The court found that the project was consistent with the Standards and
Guidelines of the Okanogan National Forest Land and Resource Management Plan and Final
Environmental Impact Statement and that the Forest Service complied with the National
Environmental Policy Act and the Endangered Species Act. Alliance for the Wild Rockies v. U.S.
Forest Service, No. 2:19-cv-00350 (E.D. Wash. Dec. 1, 2020).

Federal Court Said NOAA Justified Redaction of Communications Between Climate
Scientist and White House During Obama Administration

The federal district court for the District of Columbia upheld the National Oceanic and
Atmospheric Administration’s (NOAA’s) redaction of certain communications between a
NOAA climate scientist and the director of the White House Office of Science and Technology
Policy (OSTP) from January 20, 2009, through January 20, 2017. The court concluded that the
Freedom of Information Act’s deliberative process privilege shielded the redactions from
disclosure. The redacted material fell into four categories: draft analysis of lab work, discussions
with OSTP about scientific interpretation and impacts of environmental data sets, discussions
with OSTP about a draft memorandum analyzing a Cato Institute memorandum or a Wall Street
Journal article, and communications about the content and presentation of press releases and
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talking points. The court found that a Vaughn index and declaration were sufficient to
demonstrate that the redacted material was predecisional and deliberative. The court further
found that NOAA satisfied the “foreseeable harm” standard of the FOIA Improvement Act with
explanations of why disclosure of the information would endanger “frank discussions between
subordinates and superiors” and potentially create “public confusion.” The court was not
persuaded by the plaintiff’s argument that NOAA'’s real reason for withholding the information
was fear of “agency embarrassment” and “painting the agency in a negative light.” Judicial
Watch, Inc. v. U.S. Department of Commerce, No. 17-cv-1283 (D.D.C. Nov. 25, 2020).

Federal Court Vacated Permits for Methanol Refinery and Export Terminal, Citing
Failure to Consider Indirect Cumulative Greenhouse Gas Impacts

The federal district court for the Western District of Washington vacated U.S. Army Corps of
Engineer permits for construction of a portion of a proposed methanol refinery and export
terminal in Washington (the Kalama Project). The court found that the Corps’ failure to consider
“reasonable foreseeable” greenhouse gas emissions outside Washington and part of Oregon was
arbitrary and capricious because the Corps should have considered indirect cumulative effects
such as increased fracking and related emissions as well as emissions from shipping methanol
and producing olefins (using methanol) in other parts of the world. The court also held that the
Corps violated NEPA by not considering the need to expand the regional gas pipeline system as
a cumulative indirect effect of the project. The further found that the failure to prepare an
environmental impact statement violated NEPA. In addition, the court found that the Corps did
not correctly conduct a public interest assessment under the Clean Water Act and Rivers and
Harbors Act because it failed to properly consider the project’s full cumulative impacts and
“arbitrarily and capriciously relied on benefits of the Project in worldwide reduction of
greenhouse gases [due to reduced use of coal to produce methanol] without conducting an
assessment of the detriments worldwide.” The court denied a claim under the Endangered
Species Act. Columbia Riverkeeper v. U.S. Army Corps of Engineers, No. 3:19-cv-06071 (W.D.
Wash. Nov. 23, 2020).

Steel Mill Owner Dropped Suit Challenging Pipeline over Property

A steel mill owner agreed to dismiss with prejudice its claims that the U.S. Army Corps of
Engineers violated the National Environmental Policy Act, the Clean Water Act, the Endangered
Species Act, and the Administrative Procedure Act when it reauthorized and reissued
Nationwide Permit 12 (NWP-12) and approved a gas pipeline over the plaintiff’s property under
NWP-12. The complaint’s allegations included that the Corps failed to analyze NWP-12’s
climate change impacts. In October, the federal district court for the Eastern District of Texas
denied the plaintiff’s request for a preliminary injunction. Optimus Steel, LLC v. U.S. Army
Corps of Engineers, No. 1:20-cv-00374 (E.D. Tex. Nov. 20, 2020).

Oklahoma Federal Court Allowed Landowner to Proceed with NEPA Challenge of Osage
Nation Oil and Gas Leases

The federal district court for the Northern District of Oklahoma denied non-federal defendants’
motion to dismiss a landowner’s lawsuit claiming that the U.S. Bureau of Indian Affairs failed to
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comply with the National Environmental Policy Act (NEPA) when it approved oil and gas leases
and drilling permits that affected his property. The Osage Nation controlled the land’s mineral
rights. The court concluded that in “equity and good conscience” the lawsuit should proceed
even though the Osage Minerals Council was a necessary party that could not be joined due to its
sovereign status. The court also found that the landowner had standing since he alleged several
ways in which his property, which was the site of the agency action, could be harmed by the
challenged leases and drilling permits, including by further contribution to climate change.
Hayes v. Bernhardt, No. 4:16-cv-00615 (N.D. Okla. Nov. 2, 2020).

Federal Court Approved Voluntary Remand of Decisions on Oil and Gas Leases for
Additional NEPA Review

The federal district court for the District of Columbia granted BLM’s and federal officials’
motion for voluntary remand without vacatur of claims that they failed to comply with NEPA in
connection with 27 oil and gas leasing decisions across Colorado, Utah, Wyoming, New Mexico,
and Montana between September 2016 and March 2019. BLM approved these leases prior to the
court’s decision in March 2019 (also noted in the Feature Case, above) finding that BLM’s
analysis of the climate change impacts of certain other oil and gas leases in Wyoming was
insufficient. The federal defendants in the instant case said they had concluded that further
analysis under NEPA was appropriate for all but three of the leasing decisions. The plaintiffs did
not object to remand, but they urged the court to remand with vacatur. The court rejected this
option, saying that it had not basis for vacatur since it had not reviewed the underlying
environmental assessments and related decision documents underlying the leasing decisions. The
court also noted that the plaintiffs had not filed a motion for preliminary injunction. WildEarth
Guardians v. Bernhardt, No. 1:20-cv-00056 (D.D.C. Oct. 23, 2020).

California Appellate Court Dismissed Appeal Concerning Greenhouse Gas Analysis for
Logistics Campus After City Completed New Review

After the City of Moreno (City) completed a revised environmental impact report (EIR) for a
proposed “logistics campus,” the California Court of Appeal dismissed as moot an appeal that
concerned whether the City properly relied on California’s cap-and-trade program when it
considered the project’s impacts on greenhouse gas emissions under the California
Environmental Quality Act (CEQA). The trial court concluded that the City’s reasoning that
greenhouse gas emissions subject to cap-and-trade requirements did not count against the
significance threshold did not violate CEQA. Prior to the City’s issuance of the revised EIR, the
Court of Appeal issued a tentative decision finding that the original EIR’s analysis of greenhouse
gas emissions did violate CEQA. The revised EIR did not consider the cap-and-trade program
and instead required that the project’s greenhouse gas emissions be mitigated to “net zero.” The
Court of Appeal found that the petitioners failed to point to evidence that the revised EIR
continued to rely on the cap-and-trade program. The Court of Appeal also found that neither the
“continuing public interest” nor the “recurrence of the controversy” exceptions to mootness
applied. Paulek v. City of Moreno Valley, No. E071184 (Cal. Ct. App. Nov. 24, 2020).

Washington Appellate Court Upheld Convictions of Activist Who Presented Necessity
Defense
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The Washington Court of Appeals affirmed a guilty verdict against a climate activist who cut a
chain to enter a pipeline facility and attempted to cut a bolt that secured a shutoff valve on the
pipeline, which carried tar sands oil from Canada. The activist relied on a necessity defense
based on the “dire consequences of climate change”; he testified on his own behalf and also
introduced testimony of climate, public policy, and civil disobedience experts. The jury found
him guilty on counts of second-degree burglary, attempted criminal sabotage, and malicious
mischief. On his appeal of the attempted criminal sabotage and malicious mischief convictions,
the Court of Appeals rejected his argument that he had been deprived of his right to unanimous
jury. The court said the State did not have to elect whether to rely for a conviction on the cutting
of the chain or on the attempt to cut the bolt because the two acts constituted a “continuing
course of conduct.” The appellate court also found that even if the trial court erred, the error was
harmless because the State proved both acts beyond a reasonable doubt. State v. Zepeda, No.
80593-2-1 (Wash. Ct. App. Nov. 16, 2020).

Hawaii Court Ruled that Commercial Aquarium Fishing Required Environmental Review

A Hawaii court held that the Hawai‘i Environmental Policy Act requires environmental review
for commercial taking of aquarium fish and that Department of Land and Natural Resources
issuance and renewal of licenses for commercial aquarium collection without environmental
review was invalid and illegal. The court rejected DLNR’s argument that a 2017 Hawaii
Supreme Court decision requiring environmental review for aquarium fishing only applied to
fishing with fine-meshed nets. The court’s decision indicated that “[a]s far as the court is aware,
no environmental review for the commercial taking of aquarium fish has been accepted,” noting
that a proposed environmental impact statement had been rejected in May 2020 for a number of
reasons, including inadequate discussion of the “extreme threat” climate change poses to reefs.
Kaupiko v. Department of Land & Natural Resources, No. 1CCV-20-0000125 (Haw. Cir. Ct.
Nov. 27, 2020).

NEW CASES, MOTIONS, AND NOTICES

GM, Nissan Withdrew from Defense of Rule Preempting State Low-Carbon Vehicle
Standards

On November 25, 2020, the Coalition for Sustainable Automotive Regulation—which intervened
as a respondent in proceedings challenging the Safer Affordable Fuel-Efficient (SAFE) Vehicles
Rule Part One: One National Program—filed an amended disclosure in the D.C. Circuit to reflect
that General Motors LLC (GM) was no longer a member. The Coalition intervened to defend the
rulemaking in which the National Highway Traffic Safety Administration preempted state
vehicle greenhouse gas emission standards and zero emission vehicle mandates and EPA
withdrew California’s waiver for such regulations. Briefing in the case was completed in
October. On November 23, GM announced that it was withdrawing from the litigation. On
December 4, the Coalition filed another amended disclosure that indicated Nissan was no longer
a member of the Automotive Regulatory Council, which is a member of the Coalition. Nissan
announced that day that it would work with California and the federal government to establish
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“common-sense” national standards. Union of Concerned Scientists v. National Highway Traffic
Safety Administration, No. 19-1230 (D.C. Cir. Nov. 25, 2020).

Petitioners Sought Stay of EPA’s Relaxation of Leak Detection and Repair Requirements
for Oil and Gas Sector

Petitioners challenging EPA’s amendment of leak detection and repair standards in the oil and
gas sector asked the D.C. Circuit to stay portions of the amendments, which were scheduled to
take effect on November 16. The petitioners asked the court to stay (1) a reduction in leak
monitoring frequency for compressor stations and (2) an exemption from leak mitigation
requirements for low production wells. Responses to the motion are due December 11.
Environmental Defense Fund v. Wheeler, No. 20-1360 (D.C. Cir. Nov. 13, 2020).

Renewable Fuel Companies Asked D.C. Circuit to Compel Compliance with 2017 Decision
on Volume Requirements

Renewable fuel companies and trade groups filed a motion requesting that the D.C. Circuit
enforce the mandate more than three years after the court vacated EPA’s decision to reduce the
total renewable fuel volume requirements for 2016 based on its “inadequate domestic supply”
waiver authority. The movants contended that EPA’s delay in complying nullified the mandate
and that the court could apply its mandamus power to compel compliance. The movants also
urged the court to clarify that EPA could not retain the 2016 standards. Americans for Clean
Energy v. EPA, No. 16-1005 (D.C. Cir. Nov. 23, 2020).

Briefs Filed in Supreme Court Arguing for Broader Appellate Review of Remand Order in
Baltimore Climate Case; Oral Argument Scheduled for January 19

The U.S. Supreme Court scheduled oral argument for January 19, 2021 in fossil fuel companies’
appeal of a Fourth Circuit Court of Appeals decision affirming an order remanding to state court
the City of Baltimore’s climate change case against the companies. The companies filed their
brief on November 16, arguing that the Fourth Circuit erred by concluding that it was limited to
reviewing removal based on the federal-officer removal statute. The companies also argued that
the Court should preserve judicial resources when rectifying this error by addressing the other
grounds for removal and reversing the Fourth Circuit’s judgment. The brief argued in particular
that the Court should hold that Baltimore’s claims “necessarily and exclusively arise under
federal common law.” Alternatively, the companies asked that the Court vacate the judgment and
remand to the Fourth Circuit to address the other grounds for removal raised by the companies.
Ten amicus briefs were filed in support of the petitioners, including by the United States, which
argued for the broader scope of appellate review of remand orders and noted its “significant
interest” as “a frequent litigant” in “the application of statutory provisions governing federal
appellate jurisdiction.” BP p.l.c. v. Mayor & City Council of Baltimore, No. 19-1189 (U.S.).

Developments over the past month in other pending cases seeking to hold fossil fuel companies
liable for contributing to climate change included the following:
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e In Connecticut v. Exxon Mobil Corporation, No. 3:20-cv-01555 (D. Conn.), Exxon Mobil
Corporation moved to dismiss Connecticut’s action on personal jurisdiction grounds
(November 13). Connecticut filed a motion for remand to state court (December 2).

e In County of Maui v. Sunoco LP, No. 1:20-cv-00470 (D. Haw.), the County filed a
motion to remand to state court (November 25). The court stayed resolution of the motion
to remand in City & County of Honolulu v. Sunoco LP, No. 20-CV-00163 (D. Haw.)
pending completion of briefing on the County of Maui’s remand motion (November 4).

e In Pacific Coast Federation of Fishermen’s Associations, Inc. v. Chevron Corp., No.
3:18-cv-07477 (N.D. Cal.), the court continued the case management conference
scheduled for December 16 to June 9, 2021. The parties jointly requested that the
conference be postponed until proceedings in the Supreme Court in City of Oakland v.
BP p.l.c. and County of San Mateo v. Chevron Corp. have concluded. (The defendants
have not yet filed their petitions for writ of certiorari in those cases.)

e In Delaware v. BP America Inc., No. 1:20-cv-01429 (D. Del.), Delaware filed a motion
to remand to state court (November 20).

e In City of Oakland v. BP p.l.c., No. 3:17-cv-6011 (N.D. Cal.), the parties submitted a
joint case management statement articulating their positions on how the case should
proceed after the Ninth Circuit’s remand of the case (November 10). The plaintiffs
contended that no further stay of the cases was warranted and that there should be
briefing on their motion to remand, as well as on the issues of staying the action, the
plaintiffs’ amending their complaint to withdraw federal common law claims, and the
plaintiffs’ planned motion to vacate the court’s ruling on personal jurisdiction. The
defendants argued that the court should stay the case until the Supreme Court determines
whether to grant forthcoming petitions for writ of certiorari in this case and County of
San Mateo v. Chevron Corp. On November 13, the court continued a case management
conference scheduled for November 19 to December 16.

e In Minnesota v. American Petroleum Institute, No. 20-cv-1636 (D. Minn.), the
defendants filed their opposition to Minnesota’s remand motion (November 9).

e In City of Hoboken v. Exxon Mobil Corp., No. 2:20-cv-14243 (D.N.J.), the City filed a
motion to remand (November 5).

Corps of Engineers Sought Voluntary Remand for Reevaluation of Permit for
Petrochemical Plant

On December 2, 2020, the U.S. Army Corps of Engineers moved for voluntary remand without
vacatur and dismissal in a case challenging a Section 404 dredge-and-fill permit for a new
petrochemical plant in Louisiana. Several weeks earlier the Corps gave notice to the company
developing the plant that it had suspended the permit and was reevaluating it due to potential
defects in the Clean Water Act alternatives analysis. The Corps said their review would result in
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a new final agency action that would be subject to judicial review. Center for Biological
Diversity and other plaintiffs asserted claims under NEPA—alleging inadequate climate change
analysis—as well as the Clean Water Act, the Rivers and Harbors Act, the National Historic
Preservation Act, and the Administrative Procedure Act. Center for Biological Diversity v. U.S.
Army Corps of Engineers, No. 1:20-cv-00103 (D.D.C. Nov. 4, 2020).

Conservation Groups Asked Federal Court to Compel Decision on New Critical Habitat for
Mount Graham Red Squirrel

Center for Biological Diversity and Maricopa Audubon Society filed a lawsuit in the federal
district court for the District of Arizona seeking to compel the U.S. Fish and Wildlife Service
(FWS) to make a 12-month finding on the plaintiffs’ 2017 petition to revise the critical habitat
for the endangered Mount Graham red squirrel, which the complaint alleged are found only in
the Pinalefio Mountains in southeast Arizona. The complaint further alleged that “essentially all”
of the critical habitat designated in 1990, which consisted of high elevation spruce-fir forest in
the Pinalefio Mountains, “has been degraded or destroyed by telescope construction, wildfire ... ,
drought, insect outbreaks, and other ecological changes influenced by climate change.” The
plaintiffs contended that lower elevation mixed-conifer forests were now essential to the survival
of the Mount Graham red squirrel. The plaintiffs previously sued to compel a 90-day finding on
their petition, after which the FWS published a finding in September 2019 that revision of
critical habitat might be warranted. In this new suit, the plaintiffs asked the court to enforce the
Endangered Species Act mandatory deadline for making a finding on a petition after a positive
90-day finding. Center for Biological Diversity v. Bernhardt, No. 4:20-cv-00525 (D. Ariz., filed
Nov. 30, 2020).

EPA Asked District Court to Dismiss Lawsuit Seeking Regulation of Methane from
Existing Oil and Gas Sources

EPA asked the federal district court for the District of Columbia to dismiss as moot a lawsuit
brought in 2018 by New York, other states, Chicago, and Washington, D.C. to compel EPA to
issue guidelines for regulation of methane emissions from existing sources in the oil and natural
gas sector. EPA contended that it no longer had authority or a duty to issue such guidelines
because it had rescinded new source performance standards for methane emissions from the
sector. EPA’s rescission of the methane standards for new sources has been challenged in the
D.C. Circuit. New York v. EPA, No. 1:18-cv-00773 (D.D.C. Nov. 24, 2020).

Tribes Filed New Lawsuit Challenging Federal Authorization for Keystone XL Pipeline

The Rosebud Sioux Tribe and Fort Belknap Indian Community filed a new lawsuit challenging a
right-of-way granted in 2020 by BLM for the Keystone XL Pipeline to cross more than 45 miles
of federally administered land in Montana. The plaintiff tribes asserted that BLM failed to
analyze and uphold the United States’ treaty obligations and failed to analyze the pipeline’s
impact on their territories and particularly their water resources and lands held in trust. They
alleged that they had identified a number of other issues during the NEPA process—including
failure to conduct an adequate climate change analysis—»but that the final supplemental
environmental impact statement did not remedy these issues. They asserted five causes of action:

152

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

a claim under NEPA and the Administrative Procedure Act; breaches of the 1851 Fort Laramie
Treaty, the 1855 Lame Bull Treaty, the 1868 Fort Laramie Treaty; and a failure to adhere to the
Department of the Interior’s tribal consultation policies. Rosebud Sioux Tribe v. U.S. Department
of the Interior, No. 4:20-cv-00109 (D. Mont., filed Nov. 17, 2020).

Lawsuit Challenged Development Plan for Portion of National Petroleum Reserve-Alaska

Six organizations filed a federal lawsuit in Alaska challenging BLM’s approval of the Willow
Master Development Plan, which the complaint described as “a massive oil and gas development
project ... located within the northeastern portion of the National Petroleum Reserve-Alaska ...,
in an area already under stress from rapid industrialization and climate change.” The plaintiffs
asserted that BLM and other federal defendants failed to comply with the National
Environmental Policy Act, the Federal Land Policy and Management Act, the Endangered
Species Act, and the Administrative Procedure Act. Sovereign Ifiupiat for a Living Arctic v.
Bureau of Land Management, No. 3:20-cv-00290 (D. Alaska, filed Nov. 17, 2020).

Religious Order Sought Damages Under Religious Freedom Restoration Act from Pipeline
Developer

A vowed religious order of Roman Catholic women and individual members of the order filed a
lawsuit in the federal district court for the Eastern District of Pennsylvania against the developer
of the Atlantic Sunrise Pipeline, which was constructed across the order’s property and put into
service in 2018 “[o]ver the Sisters’ strenuous, sincere, and repeated protests.” The plaintiffs
asserted that the developer’s condemnation of a right-of-way on their land and construction and
operation of the pipeline “substantially burdened [their] exercise of their deeply-held religious
beliefs to use and protect their land as part of God’s creation.” The complaint cited a “Land
Ethic” adopted by the order in 2005 “proclaiming the sacredness of all creation according to their
religious beliefs” as well as Pope Francis’s 2015 encyclical letter Laudato Si, which the order’s
complaint alleged “provides a comprehensive and exhaustive theological basis establishing that,
as an act of religious belief and practice, members of the Roman Catholic Church, and others,
must protect and preserve the Earth as God’s creation.” The complaint alleged that Pope Francis
specifically identified climate change as a grave threat to humanity. The plaintiffs asserted a
violation of the Religious Freedom Restoration Act and requested that the court award them
compensatory and punitive damages. Adorers of the Blood of Christ v. Transcontinental Gas
Pipe Line Co., No. 2:20-cv-05627 (E.D. Pa., filed Nov. 11, 2020).

Lawsuits Asked Court to Compel Review and Updating of Energy Efficiency Standards

Two lawsuits were filed in the federal district court for the Southern District of New York asking
the court to set an enforceable schedule for the U.S. Department of Energy to review and amend
energy efficiency standards for 25 consumer and commercial products, including room air
conditioners, pool heaters, furnaces, dishwashers, and walk-in coolers. Six organizations led by
Natural Resources Defense Council filed one of the suits. The other was filed by 14 states, New
York City, and the District of Columbia. The plaintiffs asserted violations of mandatory
deadlines in the Energy Policy and Conservation Act. New York v. Brouillette, No. 20-cv-9362
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(S.D.N.Y., filed Nov. 9, 2020); Natural Resources Defense Council v. Brouillette, No. 20-cv-
9127 (S.D.N.Y., filed Oct. 30, 2020).

Petition Filed Challenging Water Quality Certification for Minnesota Crude Oil Pipeline

Environmental groups and tribes challenged the Clean Water Act Section 401 water quality
certification by the Minnesota Pollution Control Agency (MPCA) for Enbridge Energy’s Line 3,
a crude oil pipeline that would cross Minnesota to reach a terminal and tank farm in Wisconsin.
The petitioners identified four sets of issues they would raise on appeal, one of which was
“Iw]hether MPCA’s refusal to consider climate or tribal impacts complied with the requirements
of Minnesota and federal law.” Friends of the Headwaters v. Minnesota Pollution Control
Agency (In re 401 Certification for Line 3 Replacement Project), No. A20-1513 (Minn. Ct. App.,
filed Nov. 30, 2020).

CARB and California Attorney General Sought to Join Lawsuit Challenging Port of Los
Angeles Project

On November 4, 2020, the California Attorney General, on behalf of the People of the State of
California, and the California Air Resources Board (CARB) sought to intervene in the South
Coast Air Quality Management District’s (SCAQMD’s) proceeding challenging the
environmental review for a terminal project at the Port of Los Angeles. SCAQMD charged that
the City of Los Angeles and other defendants failed to implement and enforce mitigation
measures in a 2008 environmental impact report (EIR) and then approved “unenforceable and
inferior substitute measures” in a final supplemental EIR in 2020. SCAQMD alleged a number
of failings in the supplemental EIR, including failure to take account of impacts of project
changes on greenhouse gas emissions and to incorporate feasible measures to mitigate such
emissions. South Coast Air Quality Management District v. City of Los Angeles, No.
20STCP02985 (Cal. Super. Ct. Nov. 4, 2020).

Environmental Groups Challenged Authorization for New Natural Gas Plant in Oregon

Columbia Riverkeeper and Friends of the Columbia Gorge filed a lawsuit in Oregon Circuit
Court alleging that Oregon Department of Energy unlawfully allowed construction to proceed on
the Perennial Wind Chaser Station, a proposed gas-fired power plant that would be a non-base
load generating facility. The petitioners alleged that it would be one of the largest stationary
sources of greenhouse gas emissions in Oregon. They contended that ODOE’s actions should be
reversed or remand based on violations of the Oregon Administrative Procedures Act and the
Oregon Energy Facility Siting Act. Columbia Riverkeeper v. Oregon Department of Energy, No.
20CV38607 (Or. Cir. Ct., filed Nov. 2, 2020).

November 5, 2020, Update #140

FEATURED CASE
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Oregon Supreme Court Said Public Trust Doctrine Did Not Impose Obligation to Protect
Resources from Climate Change

The Supreme Court of Oregon rejected youth plaintiffs’ arguments that the public trust doctrine
should be expanded to encompass additional natural resources and that the doctrine imposes
affirmative fiduciary obligations on the State to protect trust resources from substantial
impairment caused by climate change. With respect to the scope of the doctrine, the Supreme
Court said the public trust doctrine extends both to the State navigable waters and to the State’s
submerged and submersible lands. (A trial court had interpreted the scope more narrowly.)
Although the court agreed with the plaintiffs that the doctrine “can be modified to reflect
changes in society’s needs,” the court rejected the plaintiffs’ “expansive test” for determining
which resources should be protected, finding that the plaintiffs’ two-factor test—(1) Is the
resource not easily held or improved and (2) Is the resource of great value to the public for uses
such as commerce, navigation, hunting, and fishing—would fail to provide “practical
limitations.” The court therefore declined to expand the doctrine to cover additional resources,
including the atmosphere. Regarding the State’s obligations under the public trust doctrine, the
court rejected the plaintiffs’ contention that the doctrine imposes obligations like the obligations
trustees of private trusts owe to beneficiaries. The court indicated that importing private trust
principles “could result in a fundamental restructuring of the public trust doctrine and impose
new obligations on the State.” The chief justice dissented, writing that in her view the judicial
branch has “a role to play” in addressing the harms of climate change. She said the court “can
and should issue a declaration that the state has an affirmative fiduciary duty to act reasonably to
prevent substantial impairment of public trust resources.” Chernaik v. Brown, No. S066564 (Or.
Oct. 22, 2020).

DECISIONS AND SETTLEMENTS
First Circuit Affirmed Order Sending Rhode Island’s Climate Case Back to State Court

The First Circuit Court of Appeals affirmed a district court order remanding to state court the
State of Rhode Island’s lawsuit that seeks relief from oil and gas companies for climate change
injuries allegedly caused by the companies’ actions. The First Circuit—Ilike the Fourth, Ninth,
and Tenth Circuits in other climate change cases—concluded that the scope of its appellate
review was limited to whether the defendants properly removed the case under the federal-
officer removal statute. The First Circuit stated that it was “persuaded that to allow review of
every alleged ground for removal rejected in the district court’s order would be to allow [the
statutory exception allowing review of federal-officer removal] to swallow the general rule
prohibiting review” of remand orders. The First Circuit further concluded that federal-officer
removal did not apply in this case, finding that the companies’ actions in connection with three
contracts with the federal government concerning oil and gas production did not have a nexus
with Rhode Island’s allegations that the companies engaged in misleading marketing about the
impacts of products they sold in the state. The First Circuit issued its decision several weeks after
the Supreme Court agreed to review the issue of the scope of appellate review of remand orders
in Baltimore’s case against energy companies. State court proceedings in Rhode Island’s case
were put on hold in August pending the U.S. Supreme Court’s and Rhode Island Supreme
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Court’s consideration of personal jurisdiction issues in unrelated cases. Rhode Island v. Shell Oil
Products Co., No 19-1818 (1st Cir. Oct. 29, 2020).

Tenth Circuit Ordered Coal Company to Stop Preparation for Mining in Colorado
Roadless Area

The Tenth Circuit Court of Appeals granted environmental groups’ emergency motion for an
injunction barring a coal company “from imminently bulldozing additional drilling pads” and
“drilling methane ventilation boreholes in preparation for coal mining in the Sunset Roadless
Area” in Colorado. The Tenth Circuit ordered the injunction to remain in place pending
consideration of the environmental groups’ appeal of a district court order that declined to vacate
mining lease modifications that authorized road construction in the Sunset Roadless Area.
Although the Tenth Circuit vacated an exception to the Colorado Roadless Rule in March 2020,
the district court concluded that it could not enjoin the coal companies’ activities because all
challenges to the mining lease modifications had been resolved in the federal defendants’ favor.
High Country Conservation Advocates v. U.S. Forest Service, No. 20-1358 (10th Cir. Oct. 29,
2020).

D.C. Circuit Allowed EPA Amendments to Emission Standards for Oil and Gas Sector to
Take Effect

On October 27, 2020, the D.C. Circuit denied emergency motions for a stay preventing the U.S.
Environmental Protection Agency’s amendments to the 2012 and 2016 new source performance
standards for the oil and gas sector from taking effect. The court said the petitioners—20 states,
three cities, and 10 environmental groups—had not satisfied the “stringent requirements for a
stay pending court review.” Judge Judith W. Rogers would have granted the motions for stay.
The court’s order also dissolved the administrative stay that had been in place since September
17, denied the environmental groups’ motion for summary vacatur (because the “merits of the
parties’ positions are not so clear as to warrant summary action”), granted motions to intervene,
and established a briefing schedule, with the petitioners’ briefs due on December 7, 2020 and
briefing completed on February 10, 2021. California v. Wheeler, No. 20-1357 (D.C. Cir. Oct. 27,
2020).

Ninth Circuit Directed District Court to Grant EPA More Time for Federal
Implementation Plan for Landfill Emissions

The Ninth Circuit Court of Appeals ruled that a district court should have granted the U.S.
Environmental Protection Agency’s (EPA’s) request for modification of an injunction requiring
EPA to issue a federal plan for implementation of emission guidelines for municipal landfills by
November 2019. The emission guidelines—adopted in August 2016—were intended to reduce
emissions of landfill gas and its components, including methane, from existing landfills. The
Ninth Circuit held that because EPA, after the district court injunction, issued final rules that
extended EPA’s deadline for issuing the federal plan, the law that formed the basis of the district
court’s injunction had changed, and the district court abused its discretion by refusing to modify
the injunction “even after its legal basis has evaporated.” The Ninth Circuit was not persuaded by
the plaintiff states’ argument that “precedent requires a broad, fact-intensive inquiry into whether
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altering an injunction is equitable, even if the legal duty underlying the injunction has
disappeared.” The Ninth Circuit also found that modification of the injunction due to EPA’s
rulemaking action did not threaten separation of powers. The court wrote that ultimately it saw
“a greater threat to the separation of powers by allowing courts to pick and choose what law
governs the executive branch’s ongoing duties.” California v. EPA, No. 19-17480 (9th Cir. Oct.
22, 2020).

D.C. Circuit Merits Panel to Decide Most Issues Related to Administrative Record Content
in Challenges to Light-Vehicle Standards; Briefing to Begin in January

In the cases challenging the revised greenhouse gas emission and fuel economy standards for
light-duty vehicles, the D.C. Circuit Court of Appeals granted petitioner Competitive Enterprise
Institute’s (CEI’s) motion to complete the record to the extent it requested the inclusion of EPA’s
December 2019 Integrated Science Assessment for Particulate Matter in the administrative
record. CEI argued that it should be included because EPA explicitly relied on it. The D.C.
Circuit referred the remainder of CEI’s motion to the merits panel, along with the entirety of a
motion by State and Municipal and Public Interest Petitioners to complete and supplement the
record. The other documents CEI seeks to add to the record are two Clean Air Scientific
Advisory Committee peer review reports; CEI argued that EPA Administrator Andrew Wheeler
had said he considered these reports. The State and Municipal and Public Interest Petitioners
asked that the record include certain documents related to interagency review; the petitioners
said these documents were probative of their claim that EPA failed to exercise independent
judgment or apply technical expertise. The D.C. Circuit’s order also established the briefing
schedule for the cases, with three initial briefs from petitioners due on January 14, 2021,
respondents’ brief due April 14, 2021, and reply briefs due June 1, 2021. The petitioners had
asked for a more accelerated briefing schedule that would have allowed for oral argument in the
current term; they had also requested that they be permitted to file five briefs. Competitive
Enterprise Institute v. National Highway Traffic Safety Administration, No. 20-1145 (D.C. Cir.
Oct. 19, 2020).

California Federal Court Entered Final Judgment Vacating Repeal of 2016 Waste
Prevention Rule After Wyoming Federal Court Vacated 2016 Rule

On October 29, 2020, the federal district court for the Northern District of California entered
judgment vacating the 2018 final rule rescinding the U.S. Bureau of Land Management’s 2016
Waste Prevention Rule. The federal defendants and trade group intervenor-defendants have
appealed the court’s July 2020 decision vacating much of the 2018 rule. On October 8, the
District of Wyoming vacated the 2016 rule, with judgment entered on October 23. No appeals
have been filed yet. California v. Bernhardt, No. 4:18-cv-05712 (N.D. Cal. Oct. 29, 2020).

Montana Federal Court Denied Requests to Stop Work on Keystone Pipeline, Asked for
More Briefing on Separation of Powers Issues

In two lawsuits challenging the 2019 Presidential Permit for the Keystone XL pipeline, the
federal district court for the District of Montana denied requests to enjoin work on the pipeline.
The court found that the plaintiffs failed to show “at this juncture” that they were likely to
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succeed on the merits of their claims and that they also failed to show they were likely to suffer
irreparable injury. The court—which concluded that the Presidential Permit authorized only a
1.2-mile border-crossing segment of the pipeline and not, as the plaintiffs argued, the additional
875 miles of pipeline in the U.S.—found that alleged irreparable injuries outside the scope of
what the permit authorized were “beyond the scope of the relief available.” Although the court
found that each side had “valid arguments for their side in the balance of equities and public
interest,” including the plaintiffs’ allegations of climate change harms caused by Keystone’s
eventual operation, the court found that the “weight of these factors remains unclear and fails to
compel the granting of preliminary relief.”

In the lawsuit brought by Indigenous Environmental Network and North Coast Rivers Alliance,
the court also denied motions to amend the complaint to add President Trump’s executive order
concerning permitting of facilities at international boundaries and to add a claim challenging a
right-of-way permit from the U.S. Bureau of Land Management (BLM). The court rejected the
former set of amendments on the grounds of futility, undue delay, and the plaintiffs’ previous
opportunity to amend, and the latter on the grounds of undue delay, unfair prejudice to the
defendants and defendant-intervenors, and judicial economy.

In the lawsuit led by the Rosebud Sioux Tribe, the court also rejected any addition of claims
related to BLM’s right-of-way permit. In addition, the court granted summary judgment to the
defendants on the plaintiffs’ treaty-based claims due to the court’s determination that the
Presidential Permit’s scope was limited to the 1.2-mile segment and did not affect tribal land.

In both cases, the court asked for supplemental briefing on the remaining constitutional issues,
focused on separation of powers issues related to border-crossing pipeline permits. Indigenous
Environmental Network v. Trump, No. 4:19-cv-00028 (D. Mont. Oct. 16, 2020); Rosebud Sioux
Tribe v. Trump, 4:18-cv-00118 (D. Mont. Oct. 16, 2020).

Federal Court Found No-Jeopardy Determination for Sea Turtles Failed to Sufficiently
Address Climate Change

The federal district court for the District of Columbia cited failures to address climate change as
one of the bases for finding that a biological opinion for continued authorization of the Southeast
U.S. shrimp fisheries in federal waters was arbitrary and capricious. The biological opinion
found that the fisheries would not jeopardize continued existence of the Atlantic populations of
sea turtles. The court agreed with the plaintiff that the National Marine Fisheries Service
(NMFS) had not provided a reasoned basis for its no-jeopardy conclusion because it did not
explain how it reached the conclusion in light of significant effects from climate change that
were discussed in other parts of the biological opinion. The court also found that the NMFS did
not have a reasoned basis for the conclusion that changes in oceanic conditions would not
substantially impact sea turtles since there was “substantial evidence” in the record that climate
change would have “significant impacts” on sea turtles. Oceana, Inc. v. Ross, No. 15-cv-0555
(D.D.C. Oct. 9, 2020).

Federal Court Vacated Negative Jurisdictional Determination for Salt Ponds Connected to
San Francisco Bay
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The federal district court for the Northern District of California vacated EPA’s determination
that the Redwood City Salt Ponds were not within the jurisdiction of the Clean Water Act,
holding that EPA misapplied precedent regarding what constitutes “fast land,” which is not
subject to federal jurisdiction. The court concluded that although levees built before the Clean
Water Act’s enactment would not be subject to Clean Water Act jurisdiction, the salt ponds
themselves could remain subject to Clean Water Act jurisdiction because they are wet, not
uplands, and have “important interconnections” to San Francisco Bay. Since EPA’s negative
jurisdictional determination was “solely” anchored in its finding that the salt ponds were
“transformed into fast last prior to passage” of the Clean Water Act, the court set aside the
determination and remanded for evaluation of “the extent of nexus between the salt ponds and
the Bay and the extent to which they significantly affect the chemical, physical, and biological
integrity of the Bay and take into account all other factors required by law.” The court’s decision
did not address the plaintiffs’ allegations that the negative jurisdictional determination would
exacerbate the consequences of sea level rise and impair California’s ability to mitigate sea level
rise impacts. San Francisco Baykeeper v. EPA, No. 3:19-cv-05941 (N.D. Cal. Oct. 5, 2020).

Federal Court Satisfied with Agency’s New Explanations About Short-Term Climate
Impacts on Loggerhead Turtles

The federal district court for the District of Columbia found that a revised biological opinion
prepared by the National Marine Fisheries Service sufficiently responded to two issues that the
court ordered the NMFS to address in a 2015 decision. One of the issues concerned the
discussion of short-term impacts of climate change in the biological opinion, which addressed
the impact of seven fisheries on the Northwest Atlantic Distinct Population Segment of
loggerhead sea turtles. The 2015 decision directed the NMFS to “more clearly explain the
connection between the record evidence of present and short-term effects caused by climate
change, and the agency’s conclusion that climate change will not result in any significant effects
on the species in the short-term future.” The court concluded that on remand the NMFS provided
a reasoned basis for its conclusion about the short-term effects of climate change, noting that the
NMFS had clarified “that while there is record evidence of past and expected future climate
change, in the short-term these effects from climate change will not result in a “significant effect’
on sea turtles in the action area, specifically.” The court also found that the NMFS had
adequately responded to the court’s identification of a need for further explanation of the
conclusion that short-term effects on loggerheads would be negligible, given evidence in the
record of rapid sea level rise in a 620-mile “hot spot” on the East Coast. In addition, the court
said its remand to the NMFS did not require the agency to update the administrative record with
more recent climate change studies, and that there was no need for the court to assess the new
studies’ impacts on the NMFS’s conclusion. The court noted that the NMFS had reinitiated
consultation and was reviewing new information that had become available since 2013. Oceana
Inc. v. Ross, No. 1:12-cv-00041 (D.D.C. Oct. 1, 2020).

Alabama Federal Court Dismissed Challenge to TVA Environmental Review of Rate
Changes for Distributed Energy
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The federal district court for the Northern District of Alabama dismissed on standing grounds a
lawsuit asserting that the Tennessee Valley Authority’s (TVA’s) environmental review for rate
changes that affected rates for distributed energy resources such as rooftop solar did not satisfy
the requirements of the National Environmental Policy Act. The court agreed with TVA that
individual members of the plaintiff organizations had failed to prove an injury “fairly traceable”
to the rate change because the plaintiffs did not provide evidence that a decrease in investment in
distributed energy resources would result in an increase in fossil fuel use. The court concluded,
moreover, that even if the link could be proved, the plaintiffs failed to demonstrate the “requisite
geographic nexus between the alleged pollution and their particular interests.” Center for
Biological Diversity v. Tennessee Valley Authority, No. 3:18-cv-01446 (N.D. Ala. Sept. 30,
2020).

Maine High Court Said State Law Would Not Preempt Local Ordinance Prohibiting Crude
Oil Loading

The Maine Supreme Judicial Court answered certified questions from the First Circuit
concerning state law preemption of a City of South Portland ordinance that prohibited bulk
loading of crude oil onto vessels in the City’s harbor. A federal district court rejected a challenge
to the ordinance in 2018. The Maine high court said a license issued by the Maine Department of
Environmental Protection for a marine oil terminal facility was not an “order” within the
meaning of the Maine Coastal Conveyance Act that could have preemptive effect and, moreover,
that the license was not in conflict with the ordinance, even if it could be considered an order.
The court also concluded that the Coastal Conveyance Act as a whole did not preempt the City’s
ordinance by implication. Portland Pipe Line Corp. v. City of South Portland, No. Fed-20-40
(Me. Oct. 29, 2020).

NEW CASES, MOTIONS, AND NOTICES
Maui County Filed Climate Change Suit Against Fossil Fuel Companies

On October 12, 20201, the County of Maui filed a lawsuit in Hawai‘i Circuit Court against fossil
fuel companies seeking to hold them liable for climate change impacts. Defendants Chevron
Corporation and Chevron U.S.A. Inc. removed the case to federal court on October 30 and
indicated that all other joined and served defendants consented to removal. In its complaint,
Maui alleged that the defendant companies were “directly responsible for the substantial increase
in all CO2 emissions between 1965 and the present” and that but for the defendants’ participation
in “denialist campaigns” to mislead the public about the role of their products in causing climate
change, the impacts of climate change “would have been substantially mitigated or eliminated
altogether.” The adverse climate change impacts alleged to affect Maui include sea level rise and
related flooding, inundation, erosion, and beach lose; extreme weather; ocean warming and
acidification; increasingly scarce freshwater supplies; loss of habitat for endemic species; and
social and economic consequences of these environmental changes. Maui asserted causes of
action for public nuisance, private nuisance, strict liability failure to warn, negligent failure to
warn, and trespass. The complaint asked the court for compensatory damages, equitable relief,
attorneys’ fees, punitive damages, disgorgement of profits, and costs of suit. County of Maui v.
Sunoco LP, No. 2CCV-20-0000283 (Haw. Cir. Ct., filed Oct. 12, 2020).
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Developments in other cases brought by local governments or states against fossil fuel
companies included:

o City of Hoboken v. Exxon Mobil Corp., No. 2:20-cv-14243 (D.N.J.): Defendants removed
the case to federal court on October 9, 2020.

e City & County of Honolulu v. Sunoco LP, No. 20-cv-00163 (D. Haw.): Defendants
submitted their opposition to Honolulu’s motion to remand the case to state court on
October 9, 2020. On November 4, the court sua sponte stayed proceedings pending
completion of briefing on the anticipated motion to remand in the County of Maui case.

e District of Columbia v. Exxon Mobil Corp., No. 1:20-cv-01932 (D.D.C.): Defendants
submitted their opposition to the remand motion on October 15, 2020.

e Delaware v. BP America Inc., No. 1:20-cv-01429 (D. Del.): Defendants removed the case
to federal court on October 23, 2020.

ExxonMobil Asked Texas Supreme Court to Review Denial of Presuit Discovery Against
California Cities and Counties

Exxon Mobil Corporation (ExxonMobil) filed a petition in the Texas Supreme Court seeking
review of an intermediate appellate court’s reversal of a trial court order that permitted
ExxonMobil to seek presuit discovery against California cities and counties that had filed
lawsuits in California to hold ExxonMobil and other energy companies liable for the impacts of
climate change. ExxonMobil sought to conduct the discovery—which also would extend to
California local officials and an outside attorney—*to evaluate potential claims for constitutional
violations, abuse of process, and civil conspiracy” arising from “an alleged conspiracy ... to use
tort lawsuits against ExxonMobil and seventeen other Texas-based energy companies as a
pretext to suppress Texas-based speech about climate and energy policies.” ExxonMobil asked
the Texas Supreme Court to “confirm that longstanding precedent of this Court and the U.S.
Supreme Court supports exercising jurisdiction over the potential defendants for their improper
effort to suppress speech in Texas.” Exxon Mobil Corp. v. City of San Francisco, No. 20-0558
(Tex. Oct. 2, 2020).

Supreme Court Invited Solicitor General to Weigh in on Wyoming and Montana’s Case
Against Washington for Denying Port Access for Coal

On October 5, 2020, the U.S. Supreme Court invited the Acting Solicitor General to file a brief
expressing the United States’ view on Montana and Wyoming’s motion for leave to file a bill of
complaint asserting that the State of Washington had denied access to its ports for shipments of
Montana and Wyoming’s coal in violation of the dormant Commerce Clause and the Foreign
Commerce Clause. Montana v. Washington, No. 220152 (U.S. Oct. 5, 2020).

Organizations Challenged Department of Energy Rule for Setting Energy Conservation
Standards
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Natural Resources Defense Council and three other organizations filed a petition for review in
the Ninth Circuit Court of Appeals challenging the U.S. Department of Energy’s final rule that
amended the procedures for establishing energy conservation standards for appliances. The
amended rule changed the process for determining whether a standard is “economically
justified.” Natural Resources Defense Council, Inc. v. Brouillette, No. 20-73091 (9th Cir., filed
Oct. 16, 2020).

Organizations Challenged Environmental Review for Electric Transmission Project in
Maine

Sierra Club and two other groups filed a lawsuit asserting that the U.S. Army Corps of Engineers
violated the National Environmental Policy Act and the Administrative Procedure Act when the
agency reviewed a proposed 171.4 miles of electrical transmission lines and related facilities in
Maine. The plaintiffs alleged that evidence showed that the project—for which the “stated
purpose is to fulfill long-term contracts for “‘clean energy’ projects with the State of
Massachusetts”—would instead increase greenhouse gas emissions. The complaint alleged that
the supplier of hydroelectric power that the project would transmit had “insufficient
hydroelectric energy to provide incremental hydroelectricity to New England” and would instead
“engage in arbitrage, moving sales from different markets without any real reductions in GHG
emissions.” The complaint also alleged that construction and operation of hydropower
“megadams” and their reservoirs increase greenhouse gas emissions and would present human
rights and environmental justice issues. Sierra Club v. U.S. Army Corps of Engineers, No. 2:20-
cv-00396 (D. Me., filed Oct. 27, 2020).

Conservation Groups Added Additional Claims to Challenge to Plan to Open More Land
in Colorado to Oil and Gas Leasing

Six conservation groups filed an amended petition for review in their lawsuit challenging a
resource management plan (RMP) for the Uncompahgre Field Office that expanded lands
available to oil and gas leasing in southwestern Colorado. The petitioners—who filed suit in
August—added causes of action under the Endangered Species Act related to the RMP’s impacts
on the Gunnison sage-grouse as well as a cause of action asserting that the RMP was invalid
because William Perry Pendley was unlawfully serving as acting director of the U.S. Bureau of
Land Management when the RMP was finalized. Citizens for a Healthy Community v. U.S.
Bureau of Land Management, No. 1:20-cv-2484 (D. Colo. Oct. 27, 2020).

Endangered Species Act Challenge to Gulf of Mexico Oil and Gas Leasing Program Cited
Insufficient Analysis of Climate Change

Sierra Club and three other organizations challenged the National Marine Fisheries Service’s
issuance of a programmatic biological opinion that governed oil and gas activities in the Gulf of
Mexico. The plaintiffs’ arguments included that the NMFS failed to account for how alterations
to the population structure and distribution of endangered and threatened species such as whales,
sea turtles, and Gulf sturgeon due to climate change would interact with the proposed action’s
effects. The plaintiffs also asserted that the NMFS failed to use best available science regarding
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climate change’s impacts on endangered and threatened species and their habitat. Sierra Club v.
National Marine Fisheries Service, No. 20-cv-3060 (D. Md., filed Oct. 21, 2020).

WildEarth Guardians Appealed Decision that Rejected Claims of Climate Change Flaws in
Review of Oil and Gas Leases

WildEarth Guardians filed an appeal in the Tenth Circuit Court of Appeals of the District of New
Mexico’s August 2020 decision rejecting the bulk of WildEarth Guardian’s challenge to three
leases for oil and gas development in southeastern New Mexico. The district court upheld,
among other things, the U.S. Bureau of Land Management’s analysis of cumulative climate
change impacts and found that use of the Social Cost of Carbon was not required. The Tenth
Circuit abated the appeal pending the district court’s disposition of a motion for clarification
filed by the federal defendants. WildEarth Guardians v. Bernhardt, No. 1:19-cv-00505 (D.N.M.
Oct. 19, 2020), No. 20-2146 (10th Cir. Oct. 30, 2020).

Environmental Group Filed FOIA Lawsuit Seeking Documents Related to Federal Grid
Reliability Project

Center for Biological Diversity (CBD) filed a Freedom of Information Act (FOIA) lawsuit in
federal district court in the District of Columbia alleging that the U.S. Department of Energy
(DOE) failed to produce records in response to CBD’s August 2019 request for records related to
the North American Energy Resilience Model (NAERM) project, which the complaint described
as “an effort to model grid vulnerabilities across North America.” CBD alleged that it was
concerned about “the extent to which NAERM may be biased to support reliance on gas,
including fracked gas, as a resilience tool, at the expense of renewable energy sources, including
wind and solar.” CBD sought records of communications between DOE and non-federal agency
individuals, such as energy company employees, as well as records discussing NAERM’s costs,
records regarding whether NAERM implementation would result in increased reliance on fossil
fuels, and records mentioning or discussing the relationship between NAERM and wind and
solar energy resources. Center for Biological Diversity v. U.S. Department of Energy, No. 1:20-
cv-02950 (D.D.C., filed Oct. 15, 2020).

Second Lawsuit Filed to Challenge 211-Mile Mining Access Road in Alaska

The governing bodies of six federally-recognized Indian Tribes in Alaska and a consortium of
tribal leaders filed a lawsuit challenging federal approvals of the Ambler Road Project, which
their complaint described as a “a 211-mile, year-round, industrial access road that would traverse
some of the most remote and undeveloped lands in Alaska” and “facilitate the construction of
four large-scale mines for the extraction of copper, lead, zinc, silver, gold, cobalt, and
molybdenum.” The plaintiffs asserted claims under the Alaska National Interest Lands
Conservation Act, the National Historic Preservation Act, the National Environmental Policy Act
(NEPA), the Clean Water Act, the Federal Land Policy and Management Act, and the
Administrative Procedure Act. The plaintiffs® NEPA arguments include that the final
environmental impact statement failed to adequately address climate change. Another lawsuit
challenging the Ambler Road Project was filed in August. Alatna Village Council v. Padgett, No.
3:20-cv-00253 (D. Alaska, filed Oct. 7, 2020).
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Environmental Groups Alleged Improper Deferral of CEQA Process for Water Tunnel

Sierra Club and four other organizations filed a lawsuit challenging California Department of
Water Resources resolutions that authorized revenue bonds that the petitioners alleged would
fund a tunnel under the Sacramento-San Joaquin Delta that “would divert large quantities of
fresh water from the Sacramento-San Joaquin Delta for export south.” The petitioners alleged
that adoption of the resolutions violated CEQA because the Department failed to prepare an
environmental impact report prior to adoption. The petition indicated that the Department
initiated the environmental review in January 2020 with issuance of a Notice of Preparation that
listed 24 “probably significant environmental effects of the Project,” including changes in
greenhouse gas emissions and increasing resiliency to respond to climate change. Sierra Club v.
California Department of Water Resources, No. __ (Cal. Super. Ct., filed Oct. 27, 2020).

CEQA Challenge Said Analysis of Proposed Development’s Greenhouse Gas Emissions
Was Inadequate

Environmental groups challenged the California Environmental Quality Act (CEQA) review of a
development in the City of Santee that allegedly would be located on a 2,638-acre site and
include 2,900 to 3,000 residential units, commercial structures, a road network, and other
infrastructure. Among the alleged shortcomings of the environmental review was failure to
adequately disclose, analyze, and mitigate significant direct, indirect, and cumulative greenhouse
gas impacts. Preserve Wild Santee v. City of Santee, No. 37-2020-00038168-CU-WM-CTL (Cal.
Super. Ct., filed Oct. 21, 2020).

Petroleum Trade Association Challenged Amended California Standards for At-Berth
Marine Vessels

Western States Petroleum Association (WSPA) challenged the California Air Resources Board’s
(CARB’s) adoption of amended emission control measures for ocean-going vessels at berth in
California ports. WSPA contended that CARB violated the Global Warming Solutions Act of
2006 by adopting capture and control requirements that were not technologically feasible, were
not cost-effective, and would not achieve the projected emissions benefits, and also by failing “to
properly balance the relative emission contribution from tankers against other mobile source
categories throughout the state, and unfairly penaliz[ing] terminals where tankers berth because
of the extremely high implementation costs associated with attempting to install capture and
control technology at these facilities.” WSPA also alleged that CARB failed to fully consider the
amended regulations’ environmental impacts beyond greenhouse gases. Western States
Petroleum Association v. California Air Resources Board, No. 20STCP03138 (Cal. Super. Ct.,
filed Sept. 28, 2020).

October 9, 2020, Update #139
FEATURED CASE
Federal Court in Rhode Island Allowed Failure-to-Adapt Claims to Proceed
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The federal district court for the District of Rhode Island for the most part denied a motion to
dismiss a citizen suit asserting that Shell Oil Products US and other defendants (Shell) failed to
prepare a terminal in Providence for the impacts of climate change. Although the court found
that the plaintiff, Conservation Law Foundation (CLF), lacked standing to the extent its claims
relied on “future harms,” the court concluded that CLF had asserted “certainly impending harm”
as to “near-term harms from foreseeable weather events.” In particular, the court found that the
complaint “makes clear that a major weather event, magnified by the effects of climate change,
could happen at virtually any time, resulting in the catastrophic release of pollutants” due to
Shell’s alleged failure to adapt. The court further found that CLF’s members’ alleged injuries to
their use and enjoyment of waters and roads in the terminal’s vicinity flowed from the alleged
failure to prepare the terminal for the impacts of climate change. For the same reasons, the court
found that the case was ripe for adjudication. The court also concluded that the complaint stated
claims under the Resource Conservation and Recovery Act (RCRA), except to the extent the
claims were based on federal, instead of state, RCRA regulations. The court found that CLF
pleaded facts satisfying the “imminent and substantial endangerment” standard on the theory that
the alleged failure to prepare the terminal for foreseeable weather events was an imminent
endangerment. The court also found that the complaint stated claims under the Clean Water Act
related to the terminal’s National Pollutant Discharge Elimination System permit. The court said
the plaintiff’s claims required interpretation of the permit, including whether its requirement of
good engineering practices” required preparing the terminal for catastrophic weather. In
addition, the court declined to exercise its discretion to abstain or to apply the doctrine of
primary jurisdiction. Conservation Law Foundation v. Shell Oil Products US, No. 1:17-cv-00396
(D.R.1. Sept. 28, 2020).

DECISIONS AND SETTLEMENTS
Wyoming Federal Court Vacated 2016 Waste Prevention Rule

The federal district court for the District of Wyoming vacated the bulk of the Waste Prevention
Rule promulgated during the Obama administration, holding that the U.S. Bureau of Land
Management (BLM) exceeded its authority and acted arbitrarily and capriciously. The Waste
Prevention Rule was intended “to reduce waste of natural gas from venting, flaring, and leaks
during oil and natural gas production activities” on federal and tribal lands and to clarify “when
produced gas lost through venting, flaring, or leaks is subject to royalties.” In 2019, the
Wyoming federal court stayed these proceedings challenging the Waste Prevention Rule while a
challenge to the Trump administration’s repeal of the rule was pending in the federal district
court for the Northern District of California. After that court vacated the repeal in July 2020, the
Wyoming federal court lifted the stay. In its order vacating all but two provisions of the Waste
Prevention Rule, the court concluded that “a principal purpose and intent” of the rule was to
“curb air emissions” and that the Mineral Leasing Act did not delegate authority to the Secretary
of Interior to promulgate rules “justified primarily upon the ancillary benefit of a reduction in air
pollution, particularly when considered in light of historical context and the comprehensive
regulatory structure under the Clean Air Act.” The court also found that BLM acted arbitrarily
and capriciously by failing to consider the rule’s impacts on marginal wells, failing to explain
and identify support for the rule’s capture requirements, and failing to separately consider the
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rule’s domestic costs and benefits. Wyoming v. U.S. Department of the Interior, No. 2:16-cv-
00285 (D. Wyo. Oct. 8, 2020).

In Baltimore’s Climate Case Against Fossil Fuel Companies, Supreme Court Agreed to
Consider Scope of Appellate Review of Remand Order

On October 2, 2020, the U.S. Supreme Court granted fossil fuel companies’ petition for writ of
certiorari seeking review of the Fourth Circuit’s order remanding to state court Baltimore’s
climate change case against the companies. Justice Alito did not participate in the consideration
or decision of the petition. The question the Supreme Court agreed to consider is whether the
statutory provision prescribing the scope of appellate review of remand orders “permits a court
of appeals to review any issue encompassed in a district court’s order remanding a removed case
to state court where the removing defendant premised removal in part on the federal-officer
removal statute, 28 U.S.C. 1442, or the civil-rights removal statute, 28 U.S.C. 1443.” The district
court rejected eight grounds for removal, but the Fourth Circuit concluded its appellate
jurisdiction was limited to determining whether the companies properly removed the case under
the federal-officer removal statute. BP p.l.c. v. Mayor & City Council of Baltimore, No. 19-1189
(U.S. Oct. 2, 2020).

D.C. Circuit Stayed Compliance Dates for Obama-Era Truck Trailer Fuel Economy
Standards

On September 29, 2020, the D.C. Circuit Court of Appeals stayed the compliance dates for fuel
economy regulations adopted by the Obama administration to the extent the regulations apply to
truck trailers. The court heard oral argument on September 15 in a case challenging not only the
fuel economy regulations, which the National Highway Traffic Safety Administration (NHTSA)
promulgated, but also greenhouse gas emissions standards promulgated by the U.S.
Environmental Protection Agency (EPA) in the same rulemaking. In October 2017, the D.C.
Circuit stayed the EPA standards, which would have taken effect in January 2018. The NHTSA
regulations would have taken effect in January 2021. In its stay motion, the Truck Trailer
Manufacturers Association (TTMA) argued that the court had already determined that its
challenge to the EPA standards was likely to be successful and that the NHTSA standards could
not function without the EPA standards. TTMA also argued that NHTSA lacked authority to
regulate fuel economy of trailers. In addition, TTMA asserted that its members would suffer
immediate and irreparable harm in the absence of a stay. Both EPA and NHTSA are still in the
process of reconsidering their trailer rules. Truck Trailer Manufacturers Association, Inc. v.
EPA, No. 16-1430 (D.C. Cir. Sept. 29, 2020).

Effective Date Administratively Stayed for EPA Amendments to Oil and Gas Standards

On September 17, 2020, the D.C. Circuit Court of Appeals administratively stayed EPA
amendments to the 2012 and 2016 new source performance standards (NSPS) for the oil and gas
sector. The amendments—which were effective upon their publication in the Federal Register—
removed transmission and storage sources from the oil and natural gas source category,
rescinded the NSPS for such sources for both volatile organic compounds and methane, and
separately rescinded methane requirements for production and processing sources. The
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amendments were challenged in a petition filed by 20 states, along with Chicago, Denver, and
the District of Columbia, and in a second petition filed by 10 environmental groups. The D.C.
Circuit issued the administrative stay to allow the court “sufficient opportunity” to consider an
emergency motion for stay filed by the environmental groups. After the amendments were
stayed, the state and city petitioners filed their own emergency motion. The environmental
groups also filed a separate petition challenging amendments to the NSPS resulting from EPA’s
reconsideration of fugitive emissions requirements, well site pneumatic pump standards,
requirements for certification of closed vent systems, and provisions to apply for use of an
alternative means of emission limitation. California v. Wheeler, No. 20-1357 (D.C. Cir., filed
Sept. 14, 2020); Environmental Defense Fund v. Wheeler, No. 20-1359 (D.C. Cir., filed Sept. 14,
2020); Environmental Defense Fund v. Wheeler, No. 20-1363 (D.C. Cir., filed Sept. 15, 2020).

Federal Court Denied Preliminary Injunction in Steel Mill Owner’s Pipeline Challenge

The federal district court for the Eastern District of Texas denied a steel mill owner’s motion for
a preliminary injunction barring construction of a gas pipeline that will cross the plaintiff’s
property. The owner asserted that the U.S. Corps of Engineers violated NEPA, the Clean Water
Act, the Endangered Species Act, and the Administrative Procedure Act by reauthorizing and
reissuing Nationwide Permit 12 (NWP-12) and by approving the pipeline under NWP-12. The
court found that the steel mill owner was unlikely to succeed on the merits because it did not
have standing under NEPA or the Endangered Species Act and its Clean Water Act claim failed.
(The steel mill owner’s allegations in support of its NEPA claim included that the Corps failed to
adequately analyze NWP-12’s climate change impacts including potential increased lifecycle
greenhouse gas emissions.) The court also found that the plaintiff did not show irreparable harm
or that the balance of equities or public interest weighed in its favor. Optimus Steel, LLC v. U.S.
Army Corps of Engineers, No. 1:20-cv-00374 (E.D. Tex., filed Sept. 10, 2020 and order Oct. 4,
2020).

After District Court Declined to Enjoin Coal Company’s Road-Building Activities in
Colorado, Tenth Circuit Entered Temporary Injunction

The federal district court for the District of Colorado declined to vacate mining lease
modifications that authorized a coal company to undertake road construction in the Sunset
Roadless Area in Colorado. The U.S. Forest Service adopted the North Fork Exception to the
Colorado Roadless Rule in 2016, allowing for road construction related to coal mining in the
Sunset Roadless Area. In March 2020, the Tenth Circuit vacated the North Fork Exception due
to the arbitrary and capricious exclusion of an alternative in the supplemental final
environmental impact statement (SFEIS) for the Exception. The Tenth Circuit rejected, however,
an argument that the U.S. Bureau of Land Management’s SFEIS for the lease modifications
failed to consider a “Methane Flaring Alternative.” The district court concluded that although the
Tenth Circuit vacated the North Fork Exception, the appellate court had not expressly or
impliedly directed the district court to vacate the lease modifications. The district court further
concluded that it could not enjoin the coal company from conducting surface-disturbing activities
in the North Fork Exception area because all of the plaintiffs’ challenges to the lease
modifications had been resolved in favor of the federal agency defendants and the plaintiffs’
assertions that the coal company’s activities violated the Roadless Rule appeared to raise “an
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entirely new claim” targeted not at the agencies but at the coal company. The plaintiffs appealed
the court’s ruling and filed motions for injunction pending appeal in the district court and the
Tenth Circuit. To facilitate its consideration of the motion, the Tenth Circuit on October 7
entered a temporary injunction enjoining bulldozing additional drilling pads, drilling methane
ventilation boreholes, and engaging in further surface disturbance in preparation for coal mining
in the Sunset Roadless Area. High Country Conservation Advocates v. U.S. Forest Service, No.
1:17-cv-03025 (D. Colo. Oct. 2, 2020), No. 20-1358 (10th Cir.).

Federal Defendants Agreed to Make Determination on Climate Change-Threatened Beetle
by August 2023

WildEarth Guardians and federal defendants reached an agreement for dismissal of one portion
of an Endangered Species Act lawsuit challenging the defendants’ failure to make final listing
determinations on five aquatic species. Pursuant to the agreement, the defendants agreed to
submit a determination as to whether the listing of the narrow-foot hygrotus diving beetle as
threatened or endangered is warranted for publication in the Federal Register by August 15,
2023. WildEarth Guardians agreed to dismiss with prejudice its claim based on the narrow-foot
hygrotus diving beetle. The complaint alleged that WildEarth Guardians petitioned for listing of
the beetle due to the organization’s concern that the beetle “will be unable to adapt and keep
pace with changing climatic conditions, especially in light of the species’ restricted range.”
WildEarth Guardians v. Bernhardt, No. 1:20-cv-01035 (D.D.C. Sept. 30, 2020).

CARB, EPA, and NHTSA Resolved Dispute over Disclosure of Technical Studies
Underlying Preemption Determination

The California Air Resources Board (CARB), EPA, and NHTSA stipulated to dismissal of
CARB’s Freedom of Information Act (FOIA) lawsuit seeking disclosure of records concerning
the analysis supporting the federal agencies’ preemption of state authority to establish vehicle
emission standards. The parties agreed in July 2020 that EPA and NHTSA would respond by
September 24 to clarified, limited, and revised requests for emissions analyses and other
technical or scientific records regarding whether revocation of CARB’s Clean Air Act waiver for
zero-emission vehicle (ZEV) regulations would have impacts on emissions of criteria pollutants,
California’s attainment of the national ambient air quality standards, and California’s conformity
responsibilities under the Clean Air Act. In addition to the joint stipulation of dismissal, the
parties also filed a joint motion to extend time for CARB to move for fees and costs to allow the
parties “a suitable period” to determine whether they could reach agreement on this issue.
California Air Resources Board v. EPA, No. 1:20-cv-1293 (D.D.C. Sept. 30, 2020).

Federal Court Found Problems with Assessment of How Sea Level Rise Would Affect
Skink Habitat

The federal district court for the Southern District of Florida granted summary judgment to the
Center for Biological Diversity (CBD) in a case challenging the Secretary of the Interior’s
decision not to list the Florida Keys mole skink as endangered or threatened under the
Endangered Species Act. The skink is a lizard that lives only on islands of the Florida Keys; its
habitat is threatened by sea level rise. The court found that the U.S. Fish and Wildlife Service
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(FWS) did not explain why it relied on one set of habitat loss projections while also crediting
2017 projections by the National Oceanic and Atmospheric Administration that indicated sea
levels were rising 15% faster. The court also found that the FWS needed to explain its
conclusion that habitat threats were uniform across the skink’s range notwithstanding non-
uniform rates of inundation by sea level rise. The court was not persuaded, however, that the
FWS acted arbitrarily and capriciously by limiting the foreseeable future to 2060, though the
court said the FWS should consider on remand whether its approach to Geoplan would affect its
conclusions regarding the foreseeable future. The court also rejected CBD’s other arguments,
including an argument that the FWS disregarded climate change effects other than sea level rise
such as storm surge and saltwater intrusion. Center for Biological Diversity v. U.S. Fish &
Wildlife Service, No. 2:19-cv-14243 (S.D. Fla. Sept. 16, 2020).

New Jersey Federal Court Transferred Shareholder Derivative Action Against Exxon to
Texas

In a consolidated stockholder derivative action against Exxon Mobil Corporation board members
and executive officers (Exxon), the federal district court for the District of New Jersey granted
Exxon’s motion to transfer venue to the Northern District of Texas. The case involves allegations
that the defendants misrepresented the costs of climate change regulations and did not
appropriately project future costs of carbon and greenhouse gas emissions. A related federal
securities action and additional shareholder derivative actions are pending in the Northern
District of Texas. The New Jersey federal court concluded that private and public interests
weighed in favor of transfer. In re Exxon Mobil Corp. Derivative Litigation, No. 2:19-CV-16380
(D.N.J. Sept. 15, 2020).

Federal Court Upheld State Department’s Invocation of FOIA Exception for Legal
Memorandum Supporting Paris Agreement Request

In a FOIA lawsuit brought by Competitive Enterprise Institute, a federal district court in the
District of Columbia ruled that the U.S. Department of State properly withheld a legal
memorandum that accompanied an “action memorandum” seeking authorization from the
Secretary of State to join the Paris Agreement. The court found that the legal memorandum met
the criteria for the deliberative process privilege because it was predecisional and deliberative
and did not constitute the “working law” of the State Department. The court rejected CEI’s
argument that because a document appearing to be the legal memorandum had been posted on
the internet, the memorandum fell outside the FOIA exemption under the “public domain
doctrine.” Competitive Enterprise Institute v. U.S. Department of State, No. 17-cv-02032
(D.D.C. Sept. 15, 2020).

Federal Court in Virginia Declined to Issue Preliminary Injunction in Challenge to CEQ
Amendments to NEPA Regulations, Denied Motions to Dismiss

The federal district court for the Western District of Virginia denied a motion for preliminary
injunction or stay barring the Council on Environmental Quality’s (CEQ’s) amendments to the
National Environmental Policy Act (NEPA) regulations from taking effect. The court concluded
that while the plaintiffs “may ultimately succeed,” at this point they had not made the necessary
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“clear showing” that they were likely to succeed. The court indicated it was “not unlikely that
interpretative testimony and expert opinion would be required for the proper determination of the
validity” of the amendments. The court also said the jurisdictional standing and ripeness issues
raised by the defendants “may very well require evidence.” The court also cited the Fourth
Circuit’s statement that issuance of a nationwide preliminary injunction should be limited “to the
most exceptional circumstances.” The court subsequently denied motions to dismiss the lawsuit
and clarified that discovery was not contemplated but that summary judgment motions might be
supported by expert declarations or other interpretive opinion. Wild Virginia v. Council on
Environmental Quality, No. 3:20-cv-00045 (W.D. Va. Sept. 11, 2020).

Federal Court Upheld Environmental Review for Logging Project

The federal district court for the District of Colorado upheld the U.S. Forest Service’s approval
of a timber project authorizing logging on 1,631 acres in the White River National Forest in
Colorado. The court rejected three claims under NEPA, including an argument that the Forest
Service failed to consider foreseeable greenhouse gas emissions and the project’s indirect and
cumulative effect on global warming. The court found that the petitioners did not show that
emissions from the project—which the court characterized as a “relatively small timber and
biomass project”—would likely result in a cumulatively significant impact. The court
distinguished this case from other cases in which consideration of emissions was required,
indicating that in those cases “the significance of emissions was often beyond doubt.” Swomley
v. Schroyer, No. 1:19-cv-01055 (D. Colo. Sept. 3, 2020).

Court Denied Injunction in Challenge to Highway Project in Arkansas

The federal district court for the Eastern District of Arkansas declined to enjoin a highway
reconstruction and widening project. The court found that the plaintiffs—who asserted, among
other things, that the defendants failed to consider the project’s cumulative impacts on
greenhouse gas emissions—had not shown a likelihood that they would prevail on the merits.
The court also found that the plaintiffs did not demonstrate they would suffer irreparable harm if
work on the project commenced and that the balance of equities and public interest favored the
defendants. Little Rock Downtown Neighborhood Association, Inc. v. Federal Highway
Administration, No. 4:19-cv-00362 (E.D. Ark. Sept. 3, 2020).

Montana Supreme Court Affirmed that Public Service Commission Improperly Rewrote
Terms of Solar Project PPA, Including by Eliminating Carbon Adder

The Montana Supreme Court affirmed a district court order that reversed a Montana Public
Service Commission (PSC) order setting terms and conditions of a power purchase agreement
(PPA) for a proposed 80 megawatt solar project. The project developer filed a petition with the
PSC to establish terms and conditions after negotiations with a utility stalled. The PSC altered all
terms and conditions in the PPA, including terms on which the parties agreed such as use of a
“carbon adder” in the calculation of avoided energy costs. The PSC concluded that carbon costs
would no longer be included in the avoided-costs calculation because the current federal
administration opposed carbon emissions regulation. The district court held, among other things,
that elimination of the carbon adder was arbitrary and capricious and directed the PSC to assign a
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price for carbon. The Montana Supreme Court agreed with the district court that the solar project
developer was entitled to an agreed-upon rate for energy, a carbon adder, and a 25-year contract
term. The Supreme Court said the PSC lacked authority to rewrite these terms. MTSUN, LLC v
Montana Department of Public Service Regulation, No. DA-19-0363 (Mont. Sept. 22, 2020).

Massachusetts High Court Upheld Approval of Hydropower Purchase Agreements

The Massachusetts Supreme Judicial Court affirmed the Massachusetts Department of Public
Utilities” approval of power purchase agreements allowing electricity distribution companies to
purchase clean electricity generated hydroelectrically by Hydro-Québec Energy Services (U.S.),
Inc. The court held that the Department applied a reasonable interpretation of the statutory
requirement that the PPAs provide for “firm service” hydroelectric generation (i.e., power
provided without interruption). The court also found that substantial evidence supported the
Department’s conclusions that the PPAs “provide for the procurement of energy from
hydroelectric generation alone” and that an industry-standard tracking system was an appropriate
mechanism to meet statutory requirements intended to allow the Department of Environmental
Protection to monitor progress in reducing greenhouse gas emissions. NextEra Energy
Resources, LLC v. Department of Public Utilities, No. SJIC-12886 (Mass. Sept. 3, 2020).

NEW CASES, MOTIONS, AND NOTICES

Connecticut Filed Lawsuit Alleging Exxon Engaged in “Campaign of Deception”
Regarding Climate Change

Connecticut filed a lawsuit against Exxon Mobil Corporation in Connecticut Superior Court
alleging that Exxon “misled and deceived Connecticut consumers about the negative effects of
its business practices on the climate.” Connecticut alleged that Exxon executives and other
agents knew as early as the 1950s that fossil fuel combustion contributed to global warming and
that when Exxon had the opportunity in the 1980s “to responsibly contribute to public
understanding of climate change and its potentially catastrophic consequences,” Exxon instead
“began a systematic campaign of deception” to undermine climate science and maximize its
profits. The complaint listed “myriad negative consequences in Connecticut” to which the State
alleged the “campaign of deception” contributed, including sea level rise, flooding, drought,
increases in extreme temperatures and severe storms, decreases in air quality, contamination of
drinking water, increases in spread of diseases, and severe economic consequences. The State
asserted eight counts under the Connecticut Unfair Trade Practices Act and sought injunctive and
equitable relief; civil penalties; restitution for State expenditures attributable to Exxon to respond to
the effects of climate change; disgorgement of revenues, profits, and gains; disclosure of research
and studies on climate change; and funding of a corrective education campaign. State v. Exxon
Mobil Corp., No. HHDCV206132568S (Conn. Super. Ct., filed Sept. 14, 2020).

Delaware Lawsuit Sought Damages from Fossil Fuel Companies for Climate Change
Injuries

Delaware filed a lawsuit in Delaware Superior Court asserting common law claims and a claim
under its Consumer Fraud Act against fossil fuel companies for allegedly causing “the climate
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crisis” through “concealment and misrepresentation of their products’ known dangers—and
simultaneous promotion of their unrestrained use.” Delaware alleged “severe injuries,” including
inundation and loss of State property, loss of tax revenue due to inundation of private property
and businesses and other impacts to Delaware’s economy, injury to or destruction of critical
State facilities, increased costs of providing government services, increased health care and
public health costs, increased planning and preparation costs, and disruption and loss of coastal
communities. The common law claims asserted by Delaware are negligent failure to warn,
trespass, and nuisance. The State seeks compensatory damages, penalties for violation of the
Consumer Fraud Act, attorneys’ fees, punitive damages, and costs of suit. State v. BP America
Inc., No. N20C-09-097 (Del. Super. Ct., filed Sept. 10, 2020).

Charleston Filed Suit Against Fossil Fuel Companies Alleging Their Responsibility for
“Devastating” Climate Change Impacts

The City of Charleston filed an action in the South Carolina Court of Common Pleas against
fossil fuel companies asserting that they are responsible for “devastating adverse” climate change
impacts on Charleston and its residents. The alleged impacts included flooding, inundation,
erosion, and beach loss due to sea level rise; “more frequent, longer-lasting and more severe”
extreme weather events; and resulting social, economic, and other consequences. The conduct
alleged to be a substantial factor in causing the impacts includes failure to warn of threats posed
by fossil fuel products, wrongful promotion of fossil fuels and concealment of known hazards,
“public deception campaigns designed to obscure the connection” between the defendants’
products and climate change, and failure to pursue less hazardous alternatives. The City asserted
claims of public and private nuisance, strict liability for failure to warn, negligent failure to warn,
and trespass, as well as violations of the South Carolina Unfair Trade Practices Act. The City
sought compensatory damages, treble damages under the Unfair Trade Practices Act, equitable
relief, attorneys’ fees, punitive damages, disgorgement of profits, and costs of suit. City of
Charleston v. Brabham Qil Co., No. 2020CP1003975 (S.C. Ct. Com., filed Sept. 9, 2020).

First Circuit Heard Oral Arguments in Fossil Fuel Companies’ Appeal of Remand Order
in Rhode Island Case; Ninth Circuit Extended Stay of Mandate in County of San Mateo;
Other Cases Still Pending in District Courts

Developments in September and early October in other state and local government climate
change cases against fossil fuel companies included oral arguments heard by the First Circuit on
September 11 in the companies’ appeal of a federal district court’s remand of Rhode Island’s
case to state court. On October 5, defendant Chevron notified the First Circuit of the Supreme
Court’s granting of review in BP p.l.c. v. Mayor & City Council of Baltimore. The letter
indicated that the same issue the Supreme Court agreed to review was pending before the First
Circuit in the Rhode Island case and that the Supreme Court was likely to decide the Baltimore
case in this term. Rhode Island v. Shell Oil Products Co., No. 19-1818 (1st Cir.).

The Ninth Circuit extended its stay of the mandate in County of San Mateo v. Chevron Corp. for
90 days. In May, the Ninth Circuit affirmed a remand order in cases brought by localities in
California. The Ninth Circuit granted the extension of the stay of mandate after the Supreme
Court allowed the fossil fuel company defendants an additional 60 days to file a petition for writ

172

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

of certiorari. The petition must be filed by January 4, 2021. County of San Mateo v. Chevron
Corp., No. 18-15499 (9th Cir.).

In cases still pending in district courts, the District of Hawaii on September 9 declined to
reconsider its order lifting the stay in the City and County of Honolulu’s case against fossil fuel
companies. The district court rejected the companies’ contention that it should reconsider lifting
the stay in light of the Ninth Circuit’s stay of the issuance of the mandate in County of San
Mateo v. Chevron Corp. The District of Hawaii said it remained “unpersuaded that the
contingent utility of a stay in this case outweighs proceeding in the normal course with, at the
very least, Plaintiff’s anticipated motion to remand.” Honolulu filed its motion to remand on
September 11. City & County of Honolulu v. Sunoco LP, No. 1:20-cv-00163 (D. Haw.).

In the Western District of Washington, the district court continued a stay that has been in place
since October 2018. The parties jointly requested that the stay be maintained pending resolution
of the earlier of (1) defendants’ petition for writ of certiorari to the Supreme Court in City of
Oakland v. BP p.l.c. or (2) the Supreme Court’s decisions in two cases involving personal
jurisdiction issues. King County v. BP p.l.c., No. 2:18-cv-00758 (W.D. Wash. Sept. 9, 2020).

In City of Oakland v. BP p.l.c., which has returned to the Northern District of California, the
court scheduled a case management conference for November 12, 2020. City of Oakland v. BP
p.l.c., No. 3:17-cv-06011 (N.D. Cal.).

Environmental Groups Challenged FERC Approval of Alaska LNG Project of
“Unprecedented” Scale

Center for Biological Diversity and Sierra Club filed a petition in the D.C. Circuit Court of
Appeals for review of Federal Energy Regulatory Commission (FERC) actions authorizing the
Alaska LNG Project, which includes a liquefied natural gas terminal in southcentral Alaska, an
807-mile gas pipeline, a gas treatment plant on the North Slope, and other related transmission
lines. Issues raised by Center for Biological Diversity and Sierra Club before FERC included
failure to meaningfully consider an alternative that would avoid the project’s greenhouse gas
emissions and other pollution, failure to take a hard look at the project’s greenhouse gas
emissions, and failure to take a hard look at impacts of the project’s greenhouse gas emissions on
polar bear recovery. The organizations also contended that FERC failed to consider how the
project—the size of which they described as “unprecedented”—would exacerbate climate change
in its public interest analysis under the Natural Gas Act. Center for Biological Diversity v.
Federal Energy Regulatory Commission, No. 20-1379 (D.C. Cir., filed Sept. 21, 2020).

D.C. Circuit Heard Oral Argument on Clean Power Plan Repeal and Replacement

On October 8, 2020, the D.C. Circuit Court of Appeals heard oral argument on the repeal of the
Clean Power Plan, EPA’s authority to promulgate a replacement rule for carbon dioxide
emissions from existing power plants, and the legality of EPA’s replacement rule, the Affordable
Clean Energy Rule. The court also heard arguments on issues related to EPA’s treatment of
biomass-based fuels and biogenic emissions. American Lung Association v. EPA, No. 19-1140
(D.C. Cir.).
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Petitioners Requested Briefing Schedule to Allow Oral Argument in Current Term on
Amendments to Vehicle Greenhouse Gas Standards; EPA and NHTSA Opposed

Petitioners and respondents in the proceedings challenging EPA and NHTSA’s amendment of
greenhouse gas and fuel economy standards for passenger cars and light trucks disagreed over
the timeframe for briefing in the case. The petitioners asked the D.C. Circuit to establish a
schedule that would allow for oral argument during the current term, with briefing to begin on
November 10, 2020 and be completed on March 5, 2021. They also requested that the court
permit petitioners to file five separate principal briefs. The respondents contended that the
motion to establish a briefing schedule was premature because motions to supplement the record
and motions to intervene were still pending. If the court decided to establish a briefing format
and schedule, the respondents requested that the petitioners’ opening briefs be due on January
14, 2021, with final briefs due on June 14, 2021. The respondents also argued that the
petitioners’ proposed word counts were unreasonable and requested reduced word counts.
Competitive Enterprise Institute v. National Highway Traffic Safety Administration, No. 20-1145
(D.C. Cir.).

Briefs Filed in Support of EPA and NHTSA’s Actions Restricting State Authority to
Regulate Vehicle Emissions

EPA and NHTSA defended their rulemaking that withdrew California’s waiver for its Advanced
Clean Car program and explicitly preempted state and local regulations of tailpipe greenhouse
gas emissions and zero-emission vehicle mandates. They argued in a brief filed in the D.C.
Circuit that NHTSA had authority to issue the preemption regulations under the Energy Policy
and Conservation Act (EPCA), that EPCA expressly and impliedly preempted state mandates
and standards, and that NEPA did not apply to NHTSA’s preemption regulations. They also
argued that jurisdiction for review of the regulation was properly in the D.C. Circuit. The
respondents also argued that EPA has authority to reconsider and withdraw waivers and that it
properly withdrew California’s waiver. Twelve states and several trade groups filed briefs as
intervenors supporting EPA and NHTSA'’s actions. In addition, the U.S. Chamber of Commerce
and the organization Urban Air Initiative filed amicus briefs in support of EPA and NHTSA. On
September 22, Alaska moved to withdraw as a respondent-intervenor, and the D.C. Circuit
granted its motion on September 24. Union of Concerned Scientists v. National Highway Traffic
Safety Administration, No. 19-1230 (D.C. Cir.).

Plaintiff in Securities Action Against Exxon Said Decision Against New York Attorney
General Should Not Affect this Case

The lead plaintiff in a federal securities action against Exxon Mobil Corporation told the federal
district court for the Northern District of Texas that a New York State court’s rejection of the
New York attorney general’s fraud claims against Exxon should have no impact on the district
court’s previous denials of Exxon’s motion to dismiss the securities action. The plaintiff argued
that the claims in this action were not dependent on evidence or allegations at issue in the New
York decision, that the New York decision’s factual findings did not provide a basis for finding
the plaintiff’s claims in this case implausible, and that the limited evidence produced to date
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strongly supported the plaintiff’s claims. Ramirez v. Exxon Mobil Corp., No. 3:16-cv-03111
(N.D. Tex. Oct. 2, 2020).

New Lawsuit Challenging Amended NEPA Regulations Focused on CAFO Exemptions

Six organizations led by lowa Citizens for Community Improvement filed a lawsuit in federal
court in the District of Columbia challenging the Council on Environmental Quality’s
amendments to the NEPA regulations. It is the fifth lawsuit filed challenging the amended
regulations; the cases are pending in four district courts. The plaintiffs in this case alleged that
the amendments give “yet another free pass” to the concentrated animal feeding operation
(CAFO) industry by restricting NEPA review of federal funding for the CAFO industry. The
complaint alleged that CAFOs and the slaughterhouses they supply “cause and exacerbate
climate change and harm rural community and economic health, drinking water quality and
quantity, air quality, endangered species, the confined animals themselves, and other aspects of
the human environment.” lowa Citizens for Community Improvement v. Council on
Environmental Quality, No. 1:20-cv-02715 (D.D.C., filed Sept. 23, 2020).

Center for Biological Diversity Sought to Compel Listing Determination on Rare Lizards
Threatened by Sea Level Rise

Center for Biological Diversity (CBD) filed a lawsuit in the federal district court for the District
of Columbia challenging the U.S. Fish and Wildlife Service’s failure to determine whether eight
species of Caribbean skink warrant protection under the Endangered Species Act. The complaint
alleged that skinks are rare lizards “endemic to a few islands in the Caribbean Sea and found
nowhere else on earth” that are in “steep decline from threats including habitat destruction and
degradation, human-introduced predators, climate change, and accelerating sea level rise.” CBD
alleged that it had petitioned the FWS to list the skins in February 2014, that the FWS
determined there was substantial scientific or commercial information indicating that listing may
be warranted in 2016, and that the FWS had subsequently failed to make a listing determination.
Center for Biological Diversity v. Bernhardt, No. 1:20-cv-2714 (D.D.C., filed Sept. 23, 2020).

Lawsuit Challenged Opening of Federal Land in Western Colorado to Oil and Gas Leasing

A second lawsuit was filed by conservation groups challenging the U.S. Bureau of Land
Management’s (BLM’s) approval of a resource management plan (RMP) covering almost a
million acres in western Colorado. (Six other organizations filed a lawsuit in August.) The
approval made 95% of the area covered by the RMP available for oil and gas leasing. The
petitioners asserted that BLM violated NEPA, the Federal Land Policy and Management Act,
and the Administrative Procedure Act, including by failing to take a hard look at climate change
impacts. Western Slope Conservation Center v. U.S. Bureau of Land Management, No. 1:20-cv-
02787 (D. Colo., filed Sept. 15, 2020).

U.S. Appealed District Court’s Rejection of Challenges to Linkage Between California and
Quebec Cap-and-Trade Programs
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The United States filed an appeal from the judgment in favor of California and other defendants
in the U.S. case challenging agreements linking California’s greenhouse gas emissions cap-and-
trade agreement with the trading program of provincial government of Quebec, Canada. The
district court rejected the U.S.’s claims that the linkage violated the Treaty and Compact Clauses
and was preempted under the Foreign Affairs Doctrine. United States v. California, No. 2:19-cv-
02142 (E.D. Cal. Sept. 14, 2020), No. 20-16789 (9th Cir.).

Two Lawsuits Challenged Oil and Gas Leasing Program in Arctic National Wildlife Refuge

Two more lawsuits were filed in the federal district court for the District of Alaska challenging
federal defendants’ approval of an oil and gas leasing program on the Coastal Plain of the Arctic
National Wildlife Refuge. Plaintiffs in one case are three federally recognized Indian Tribes;
plaintiffs in the other suit are 15 states. In both cases, the plaintiffs asserted claims under NEPA,
the National Wildlife Refuge System Administration Act, the Alaska National Interest Lands
Conservation Act, the Administrative Procedure Act, and the Tax Cuts and Jobs Act of 2017.
The tribes also asserted a claim under the National Historic Preservation Act. With respect to
climate change, the tribes contended that the defendants failed to meaningfully analyze climate
change in relation to subsistence, sociocultural systems, and environmental justice; cultural
resources; caribou; migratory waterfowl; vegetation, tundra, and wetlands; and soils, permafrost,
sand, and gravel. The states alleged that the analysis of greenhouse gas emissions and climate
change impacts was inadequate because it “drastically” underestimated the leasing program’s
indirect greenhouse gas emissions, failed to quantify costs from greenhouse gas emissions and
climate change, and failed to meaningfully analyze climate impacts of methane emissions or
cumulative impacts of greenhouse gas emissions. Washington v. Bernhardt, No. 3:20-cv-00224
(D. Alaska, filed Sept. 9, 2020); Native Village of Venetie Tribal Government v. Bernhardt, No.
3:20-cv-00223 (D. Alaska, filed Sept. 9, 2020).

Lawsuit Challenged Chicken Slaughterhouse’s Water Use as Unconstitutional

Animal Legal Defense Fund (ALDF) filed a lawsuit in California Superior Court alleging that a
chicken slaughterhouse’s use of millions of gallons of groundwater was unreasonable in
violation of Article X, Section 2, of the California Constitution. ALDF alleged that the water use
violated the Constitution for multiple reasons, including that “California is plagued with drought
that is exacerbated by the effects of climate change, and there exists an ever-increasing need for
water conservation,” and that the state of existing water resources was “dire” and would continue
to be worsened by climate change. Animal Legal Defense Fund v. Foster Poultry Farms, No.
(Cal. Super. Ct., filed Sept. 2, 2020).

September 10, 2020, Update #138
FEATURED CASE
Second Circuit Reinstated Penalty Increase for Fuel Economy Violations

The Second Circuit Court of Appeals vacated the National Highway Traffic Safety
Administration’s (NHTSA’s) reversal of a 2016 increase to the penalty for violations of fuel
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economy standards. In 2016, NHTSA increased the penalty pursuant to Federal Civil Penalties
Inflation Adjustment Act Improvements Act (the Improvements Act) from $5.50 to $14 for every
tenth of a mile per gallon below the applicable standard, multiplied by the number of cars in a
manufacturer’s fleet. In 2019, NHTSA reversed the increase based on its conclusion that the
Improvements Act did not apply to the fuel economy penalty and that, even if the Act did apply,
the penalty’s “negative economic impact” was sufficient to support reversal. The Second Circuit
rejected both rationales. First, the Second Circuit held that the penalty was a “civil monetary
penalty” under the Improvements Act. NHTSA therefore was required to adjust the penalty rate
in accordance with the Improvements Act’s requirements. Second, the court held that
reconsideration and reversal of the increase based on economic consequences was untimely and
therefore beyond NHTSA’s authority. New York v. National Highway Traffic Safety
Administration, Nos. 19-2395 & 19-2508 (2d Cir. Aug. 31, 2020).

DECISIONS AND SETTLEMENTS

Ninth Circuit Order Stayed Mandate After Affirming Remand of California Local
Governments’ Climate Cases to State Court

In cases brought by San Mateo County and other California localities seeking climate change-
related damages from fossil fuel companies, the Ninth Circuit granted the companies’ motion to
stay the mandate after the Ninth Circuit affirmed a district court order remanding the cases to
state court. The companies argued that a stay was warranted because their petition for writ of
certiorari would raise the substantial question of whether a court of appeals may review any issue
in a district court order granting remand where removal was based in part on the federal-officer
removal statute or whether, as the Ninth Circuit ruled, the appellate court’s jurisdiction is limited
to reviewing the district court’s decision on the federal-officer removal issue. The companies
also argued there was good cause for a stay because remand would result in six cases being
returned to four different state courts for proceedings, potentially forcing the defendants “to incur
substantial burden and expense.” The Ninth Circuit stayed the mandate pending the Supreme
Court’s action on the certiorari petition and, if the Supreme Court grants the petition, pending
disposition of the case. The companies also filed a motion in the district court to confirm that the
court’s orders staying issuance of the remand orders pending appeal would extend to the
conclusion of any Supreme Court proceedings. On August 20, the court issued an order
clarifying the stay was intended to remain in place until the mandate issued and that the
companies could have requested an additional stay. County of San Mateo v. Chevron Corp., Nos.
18-15499 et al. (9th Cir. Aug. 25, 2020), Nos. 3:17-cv-04929 et al. (N.D. Cal. Aug. 20, 2020).

Ninth Circuit Denied Rehearing of Decision that Federal-Question Jurisdiction Did Not
Provide Basis for Removing Oakland and San Francisco Climate Cases to Federal Court

In the cases brought by Oakland and San Francisco, the Ninth Circuit denied the energy
company defendants’ petition for panel rehearing and/or rehearing en banc of its opinion
reversing the district court’s determination that federal-question jurisdiction provided a basis for
removal. The Ninth Circuit also amended a footnote in the opinion in response to a letter from
the district court judge requesting that the Ninth Circuit withdraw the footnote. The district court
judge asserted that Ninth Circuit’s opinion misconstrued his decision as relying on admiralty
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jurisdiction (which the energy companies had not identified as a basis for removal) rather than on
federal-question jurisdiction arising out of the navigable waters of the United States. The
amended footnote indicated that an argument that there was federal-question jurisdiction because
“the instrumentality of the alleged harm is the navigable waters of the United States” failed for
the reasons set forth in the section of the Ninth Circuit’s opinion that held there was no exception
to the well-pleaded complaint rule. The mandate issued on August 20, 2020. City of Oakland v.
BP p.l.c., No. 18-16663 (9th Cir. rehearing petition denied Aug. 12, 2020 and mandate issued
Aug. 20, 2020).

State Courts Put Rhode Island and Baltimore Climate Damages Cases on Hold Pending
U.S. Supreme Court Decision on Personal Jurisdiction Issues in Unrelated Auto
Manufacturer Cases

In Rhode Island’s case against fossil fuel companies, the First Circuit will hear oral argument on
September 11, 2020 in the companies’ appeal of the remand order returning the case to state
court. On August 13, 2020, the state trial court in Rhode Island delayed further consideration of
the defendants’ motion to dismiss for lack of personal jurisdiction until the U.S. Supreme Court
and the Rhode Island Supreme Court decide pending cases that concern similar personal
jurisdiction issues. In this case, the defendants argue that Rhode Island has not demonstrated that
its alleged injuries arise out of the defendants’ limited contacts with Rhode Island; they contend
that expansion of specific jurisdiction for climate change claims would violate due process and
interfere with the defendants’ home jurisdictions’ power. The cases that the U.S. Supreme Court
is scheduled to consider in its next term concern specific jurisdiction in wrongful death and
products liability cases against auto manufacturers in Minnesota and Montana; the high courts of
those states found personal jurisdiction in both cases. The case in the Rhode Island Supreme
Court is an appeal of a trial court finding of no specific personal jurisdiction over defendants
who designed and manufactured the truck and tire involved in a wrongful death action. The
Rhode Island trial court also delayed consideration of Rhode Island’s motion to compel
jurisdictional discovery and stated that it would not consider the defendants” motion to dismiss
for failure to state a claim until it determined that the parties were properly before the court. State
v. Chevron Corp., No. PC-2018-4716 (R.l. Super. Ct. Aug. 13, 2020).

The Maryland trial court hearing Baltimore’s climate case against fossil fuel companies deferred
further proceedings pending both the U.S. Supreme Court’s decision on the companies’ petition
for writ of certiorari seeking review of the Fourth Circuit’s affirmance of the order remanding
the case to state court and also the Supreme Court’s decision in its review of decisions by the
Montana and Minnesota high courts in cases concerning specific personal jurisdiction over auto
manufacturers in wrongful death and products liability cases. The certiorari petition was
distributed for consideration by the Court at a September 29, 2020 conference. Mayor & City
Council of Baltimore v. BP p.l.c., No. 24-C-18-004219 (Md. Cir. Ct. Aug. 6, 2020).

Federal Circuit Affirmed Dismissal of Second Case Charging CARB with Patent
Infringement

The Federal Circuit Court of Appeals affirmed the dismissal on res judicata grounds of a second
lawsuit brought by an individual who claimed that the California Air Resources Board’s
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(CARB’s) cap-and-trade program infringed on a patent he held. In 2016, a district court
dismissed the plaintiff’s first case with prejudice because the plaintiff failed to oppose motions to
dismiss. The Federal Circuit affirmed dismissal in 2017. In this second case, the Federal Circuit
concluded that the district court properly applied preclusion since the plaintiff asserted the same
acts of infringement. Sowinski v. California Air Resources Board, No. 19-1558 (Fed. Cir. Aug.
21, 2020).

D.C. Circuit Rejected Challenge to Cellulosic Biofuel Guidance

The D.C. Circuit Court of Appeals dismissed in part and denied in part a petition for review of a
U.S. Environmental Protection Agency (EPA) guidance document that explained EPA’s
interpretation of regulatory requirements for determining the amount of cellulosic biofuel in
ethanol produced from corn kernels. The D.C. Circuit noted that cellulosic biofuel “produces the
least lifecycle greenhouse gas emissions of the four renewable fuels promoted by the Clean Air
Act’s Renewable Fuel Standard program.” The D.C. Circuit dismissed the challenge to one
portion of the guidance as unripe and concluded that another portion of the guidance announced
“a final, interpretive rule that lawfully construes the underlying regulation.” Judge Henderson
dissented in part, stating that in her view the guidance was a legislative rule that effectively
amended the applicable regulation, and that it therefore should have been subject to notice and
comment. POET Biorefining, LLC v. EPA, No. 19-1139 (D.C. Cir. Aug. 14, 2020).

Florida Federal Court Said Federal Defendants Must Reinitiate Endangered Species Act
Consultation to Consider Impact of Lake Okeechobee Releases on Manatees

The federal district court for the Southern District of Florida held that the U.S. Army Corps of
Engineers and the U.S. Fish and Wildlife Service acted arbitrarily and capriciously when they
failed to reinitiate consultation under the Endangered Species Act regarding the effects of red
and blue-green algae on endangered West Indian Manatees in connection with releases from
Lake Okeechobee under the Lake Okeechobee Regulation Schedule (LORS). The decision does
not mention climate change, but the plaintiffs’ allegations included that past analyses of LORS
under the ESA “entirely failed to consider how climate change might affect LORS and harmful
algal blooms.” The plaintiffs also asserted a claim under the National Environmental Policy Act
that was not a subject of this decision. Center for Biological Diversity v. U.S. Army Corps of
Engineers, No. 2:19-cv-14199 (S.D. Fla. Aug. 28, 2020).

California Federal Court Allowed Constitutional and Preemption Challenges to Proceed
Against Richmond Ordinance Banning Coal and Petcoke Operations

The federal district court for the Northern District of California largely denied the City of
Richmond and the Richmond City Council’s motions to dismiss challenges to an ordinance
prohibiting the storage and handling of coal and petcoke. The plaintiffs are the operator of a port
and marine terminal that is the only coal and petcoke bulk handling facility and marine shipment
transfer point in the Bay Area; the operator of a nearby refinery that produces petcoke and uses
the terminal to ship the product abroad; and a Utah company that mines and sources thermal
coal. The plaintiffs all alleged that the City viewed reducing climate change as the ordinance’s
objective. The court found that the plaintiffs stated plausible claims under the dormant
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Commerce Clause (based on a Pike balancing test but not on a theory of extraterritoriality) and
foreign Commerce Clause, as well as under the Due Process, Equal Protection, and Takings
Clauses. In addition, the court allowed the plaintiffs to proceed with claims that the Interstate
Commerce Commission Termination Act and the Shipping Act of 1984 preempted the
ordinance, but not with a claim of preemption by the Hazardous Materials Transportation Act.
The court also granted leave for permissive intervention to Sierra Club and San Francisco
Baykeeper. Levin Richmond Terminal Corp. v. City of Richmond, No. 4:20-cv-01609 (N.D. Cal.
Aug. 27, 2020).

Parties Agreed to Timeline for Action on Critical Habitat for Green Sea Turtles

Federal defendants and the Center for Biological Diversity and two other plaintiff organizations
agreed to a settlement pursuant to which the defendants will issue a proposed determination for
the designation of critical habitat for six distinct population segments of the green sea turtle, a
species whose habitat is threatened by sea level rise among other factors. The defendants must
submit the proposed determination for publication in the Federal Register by June 30, 2023. The
settlement resolved a lawsuit filed in January 2020. Center for Biological Diversity v. Bernhardt,
No. 1:20-cv-00036 (D.D.C. Aug. 20, 2020).

New Mexico Federal Court Found Cumulative Climate Change Analysis for Oil and Gas
Leases Sufficient

The federal district court for the District of New Mexico found that the U.S. Bureau of Land
Management’s (BLM’s) National Environmental Policy Act (NEPA) review of three leases for
oil and gas development across 68,232 acres in southeastern New Mexico was adequate. First,
the court concluded that BLM satisfied NEPA'’s requirements for analysis of the leases’
cumulative climate change effects by placing the leases in a regional and national context,
considering other development in the region, and assessing (in incorporated reports) “the global
impact of its leases.” The court found that the conclusion that the leases’ impact was not
significant was not arbitrary and capricious. Second, the court said BLM was not required to
apply the Social Cost of Carbon protocol. In addition, the court found that BLM’s consideration
of air quality impacts and water quantity and quality impacts was sufficient. The court also found
that BLM reasonably determined that environmental impact statements were not necessary.
Regarding the NEPA regulations’ inclusion of whether an action is “highly controversial” as a
factor for significance, the court recognized “that climate change can elicit strong reactions.” The
court noted, however, “that nothing in NEPA or its accompanying regulations mandates certain
studies to account for this global problem. What should not be controversial is the Court’s role in
holding agencies accountable to congressional mandates. If Congress requires BLM to perform
specific climate change-based studies, then the Court will uphold them. That time has not yet
arrived. At present, BLM states that extrapolating site-specific leasing emissions onto global
climate models is too uncertain. Instead, it places emissions in the context of the locality and
region. Such analysis meets NEPA’s requirements and is not controversial despite the charged
nature of the topic.” The court denied the plaintiff’s request to declare BLM’s leasing process
guidance unlawful but enjoined subsequent leases that did not allow for public participation, per
the guidance. WildEarth Guardians v. Bernhardt, No. 1:19-cv-00505 (D.N.M. Aug. 18, 2020).
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Montana Supreme Court Said Public Service Commission Improperly Excluded Avoided
Carbon Costs from Contract Rates for Small Solar Facilities

The Montana Supreme Court agreed with a lower court that the Montana Public Service
Commission’s (PSC’s) reduction of standard-offer contract rates and maximum contract lengths
for small solar qualifying facilities (QFs) violated the Public Utility Regulatory Policies Act
(PURPA) and Montana law. The court concluded that the record did not support the PSC’s
decision not to include a “carbon adder” when setting the utility’s avoided-cost rate; the PSC had
decide not to include it because the change in presidential administrations decreased the
likelihood of carbon emissions regulation. The court held that exclusion of carbon dioxide
emissions cost violated PURPA, stating: “While carbon price forecasting may be innately
difficult, to assign carbon pricing a value of ‘zero’ because of its speculative nature simply does
not compensate QFs for the full avoided-cost rate.” The court further found the PSC justification
for the exclusion to be arbitrary because it was inconsistent with the PSC’s inclusion of a carbon
adder in another recent case involving purchase of wind energy from small QFs. In addition, the
Supreme Court also affirmed the lower court’s findings of other violations. Vote Solar v.
Montana Department of Public Service Regulation, No. DA 19-0223 (Mont. Aug. 24, 2020).

Rhode Island Court Dismissed Challenge to Agency’s Denial of Climate Change
Rulemaking Petition

A Rhode Island Superior Court granted the Rhode Island Department of Environmental
Management’s (RIDEM’s) motion to dismiss a lawsuit seeking review of RIDEM’s denial of a
rulemaking petition seeking adoption of regulations “to address urgent problems posed by
climate change to the health of Petitioners.” The court concluded it lacked subject matter
jurisdiction over the plaintiff’s administrative appeal under the Rhode Island Administrative
Procedures Act (APA); the court found that it was “abundantly clear” that the plaintiffs had not
been aggrieved within the meaning of the applicable APA provision. The court also held that the
plaintiffs were not entitled to declaratory relief under the APA and that they did not have
standing under the Uniform Declaratory Judgment Act. Regarding standing, the court concluded
the plaintiffs—despite their presentation of data and studies indicating the detrimental effect of
climate change—*failed to demonstrate a specific, tangible, and concrete injury suffered as a
result of [the] rejection of the proposed rules” and that they had not alleged a “personal stake in
the controversy,” only “broader claims of the public at large.” Duryea v. Rhode Island
Department of Environmental Management, No. PC-2018-7920 (R.I. Super. Ct. Aug. 24, 2020).

New York Court Rejected Challenge to Plan to Elevate East River Park in Manhattan

A New York trial court rejected a public trust doctrine challenge to New York City’s resiliency
plan for the Lower East Side that involved elevating an existing park on the East River by eight
feet to serve as a barrier to coastal storms and flooding. In a decision announced from the bench,
the court found that although the plan involved a “substantial intrusion,” the intrusion was for a
park purpose and the public trust doctrine was not implicated. The court indicated that the record
supported the conclusion “that without this plan we will likely not even have a park at all” due to
climate change. The court also found that any “danger” of the City not restoring the entire park
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and using a portion for non-park purposes was “speculation.” East River Park Action v. City of
New York, No. 151491/2020 (N.Y. Sup. Ct. Aug. 21, 2020).

NEW CASES, MOTIONS, AND NOTICES

District Courts Considered How to Proceed After Ninth Circuit Decisions in County of San
Mateo and City of Oakland

After the Ninth Circuit’s decisions on jurisdictional issues in the County of San Mateo and City
of Oakland cases, there was activity in other similar climate change cases that are pending in
district courts in the Ninth Circuit but that have been dormant while the California cases
proceeded.

e In King County’s case in the Western District of Washington, the court continued a stay
until September 9, 2020 and directed the parties to submit a joint proposal for next steps
by that date. King County v. BP p.l.c., No. 2:18-cv-00758 (W.D. Wash. Aug. 27, 2020).

¢ In the Pacific Coast Federation of Fishermen’s Associations’ case in Northern District of
California, the court initially scheduled a case management conference for August 26,
2020 but rescheduled the conference for December 16, 2020 after the parties submitted a
joint request to vacate the case management conference given the defendants’ intent to
file petitions for writ of certiorari seeking review of the Ninth Circuit’s decisions. Pacific
Coast Federation of Fishermen’s Associations v. Chevron Corp., No. 3:18-cv-07477
(N.D. Cal. Aug. 22, 2020).

e In Honolulu’s case in the District of Hawaii, the court concluded that the stay of the
proceedings was no longer appropriate. The court stated that there was “not a strong
likelihood of acceptance of certiorari or reversal” in the County of San Mateo and City of
Oakland cases; that the defendants would not be irreparably injured absent a stay; that a
further stay would “substantially injure” the plaintiff by prolonging the proceedings; and
that there was “always a public interest” in “prompt” resolution of a dispute. The court
gave Honolulu a deadline of September 11, 2020 for filing a motion to remand. On
September 4, the defendants filed a request that the court reconsider in light of Ninth
Circuit’s stay of the mandate in County of San Mateo. City & County of Honolulu v.
Sunoco LP, No. 1:20-cv-00163 (D. Haw. Aug. 21, 2020).

Hoboken Filed Suit Seeking Damages from Energy Companies for Climate Change
Impacts

The City of Hoboken, New Jersey filed a lawsuit in state court asserting climate change-based
claims for damages and injunctive relief against energy companies and the American Petroleum
Institute. The City alleged that the defendants caused climate change-related harms through
production of fossil fuels and concealment of fossil fuels” harms. The complaint alleged that
Hoboken is “uniquely vulnerable to sea level rise” and that the city was experiencing more
frequent and severe storms as a result of climate change. In response to these impacts, Hoboken
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alleged that it had developed an adaptation and mitigation plan to address rainfall and seawater
flooding that would cost more than $500 million. The complaint asserted claims of public and
private nuisance, trespass, negligence, and violation of the New Jersey Consumer Fraud Act. The
relief sought included compensatory, consequential, and punitive damages; treble damages under
the Consumer Fraud Act; an order compelling the defendants to abate the alleged nuisance and to
pay costs of abatement; an order enjoining future acts of trespass; and attorneys’ fees and costs.
City of Hoboken v. Exxon Mobil Corp., No. HUD-L-003179-20 (N.J. Super. Ct., filed Sept. 2,
2020).

Petitioners Sought to Supplement Record in Challenges to Vehicle Emission and Fuel
Economy Standards

Two motions to add documents to the record were filed in proceedings challenging EPA and
NHTSA'’s revision of greenhouse gas emissions and fuel economy standards for passenger cars
and light trucks. The State and Municipal Petitioners and Public Interest Petitioners requested
that the D.C. Circuit order the respondents to add six interagency-review documents in the
administrative record: two drafts of the final rulemaking notice submitted to the White House
Office of Management and Budget; EPA comments to NHTSA on those drafts; and two EPA
documents that provide context for its comments. The petitioners asserted that the deliberative
privilege that would ordinarily shield EPA comments and the related documents from judicial
review either did not apply or was “overcome by showings of need by [the petitioners] and bad
faith or improper behavior by the Agencies.” The petitioners argued that the documents were
probative of their claim that EPA failed to exercise independent judgment or apply technical
expertise, and also that the available evidence showed that EPA was “cut out of the process of
developing its own rule” and that “the Executive Branch took unprecedented and improper steps
to hide the facts.” In the second motion, petitioner Competitive Enterprise Institute (CEI) sought
the addition of three scientific documents regarding particulate matter. CEIl argued that the final
rule explicitly relied on one of the documents, and that EPA Administrator Andrew Wheeler
considered the other two documents. Competitive Enterprise Institute v. National Highway
Traffic Safety Administration, No. 20-1145 (D.C. Cir. Aug. 25, 2020).

Environmental Groups and States Challenged Authorization of LNG Transport by Rail

Seven environmental groups filed a petition for review in the D.C. Circuit Court of Appeals
challenging the Pipeline and Hazardous Materials Safety Administration’s promulgation of
regulations authorizing transport of liquefied natural gas (LNG) by rail. Fourteen states and the
District of Columbia also filed a petition for review. Both the environmental groups and the
states raised concerns regarding both public safety and environmental impacts, including impacts
on climate change and greenhouse gas emissions, in comments they submitted on the proposed
rule. Sierra Club v. U.S. Department of Transportation, No. 20-1317 (D.C. Cir., filed Aug. 18,
2020); Maryland v. U.S. Department of Transportation, No. 20-1318 (D.C. Cir., filed Aug. 18,
2020).

California Led State, Territorial, and Local Governments in Fourth Lawsuit Challenging
Amended NEPA Regulations
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On August 28, 2020, California and 20 other states, along with Guam, the District of Columbia,
Harris County in Texas, and New York City, filed a lawsuit in the Northern District of California
challenging the Council on Environmental Quality’s (CEQ’s) amendments to the NEPA
regulations. Like the three other previously filed challenges, the states’ complaint asserted that
amendments arbitrarily and unlawfully made changes that limit review of climate change
impacts, including by narrowing the scope of effects required to be considered, imposing strict
causation requirements, and directing agencies not to consider cumulative and indirect effects.
The plaintiffs asserted that the final rule was contrary to NEPA’s language and exceeded CEQ’s
statutory authority; that the final rule was arbitrary, capricious, an abuse of discretion, and
otherwise not in accordance with law; and that CEQ violated NEPA by not preparing an
environmental assessment or environmental impact statement to consider the final rule’s impacts.
In addition, the plaintiffs asserted that CEQ violated the Administrative Procedure Act by failing
to provide an opportunity to comment on the Regulatory Impact Analysis and by failing to
respond adequately to comments on the proposed rule. California v. Council on Environmental
Quality, No. 3:20-cv-06057 (N.D. Cal., filed Aug. 28, 2020).

Owners of Private Golf Club Challenged Rezoning Described as Climate Change
Adaptation Measure

The owners of a 118-acre property on Long Island in New York filed a lawsuit challenging a
zoning ordinance that applied a “Coastal Conservation District” to the property. Until 2020, the
property was used as a private golf club. The owners asserted that the establishment of the
Coastal Conservation District—which reduced the number of permitted residential units from
284 to 59—violated their equal protection and due process rights, constituted an unconstitutional
taking, constituted an unlawful and ultra vires exercise of zoning power, and unlawfully
preempted the review process under the New York State Environmental Quality Review Act.
The plaintiffs alleged that “no comprehensive environmental, or other, study” supported
adoption of the Coastal Conservation District, for which “the stated purpose recites as its
principal rationale the need to manage ‘current and future physical climate risk changes due to
sea level rise, storm surge and flooding.”” The plaintiffs alleged that the Expanded
Environmental Assessment accompanying the District was “prepared entirely as a fig leaf to
cover the naked land grab.” WG Woodmere LLC v. Town of Hempstead, No. 1:20-cv-3903
(E.D.N.Y., filed Aug. 24, 2020).

Lawsuits Challenged EIS for Reopening of Millions of Acres in National Petroleum
Reserve—Alaska to Oil and Gas Development

Two lawsuits were filed challenging the environmental impact statement (EIS) for a revision to
the Integrated Activity Plan for the National Petroleum Reserve—Alaska that would open
approximately 6.7 million acres of the Reserve to oil and gas development. Both sets of plaintiffs
asserted violations of NEPA, and plaintiffs led by Northern Alaska Environmental Center also
asserted violations of the Naval Petroleum Reserves Production Act and the Administrative
Procedure Act. Both complaints identified climate change as one subject that the EIS failed to
address adequately. National Audubon Society v. Bernhardt, No. 3:20-cv-00206 (D. Alaska, filed
Aug. 24, 2020); Northern Alaska Environmental Center v. Bernhardt, No. 3:20-cv-00207 (D.
Alaska, filed Aug. 24, 2020).
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Plaintiffs in Two Lawsuits Challenged Oil and Gas Leasing Plan for Arctic National
Wildlife Refuge

Two lawsuits were filed in the federal district court for the District of Alaska challenging the
federal review and approval of an oil and gas leasing program for the Coastal Plain of the Arctic
National Wildlife Refuge. The Tax Cuts and Jobs Act enacted in 2017 authorized an oil and gas
leasing program; BLM released a record of decision authorizing a program on August 17, 2020.
Together, the plaintiffs asserted violations of NEPA, the Endangered Species Act, the Alaska
National Interest Lands Conservation Act, the Tax Cuts and Jobs Act, the National Wildlife
Refuge System Administration Act, the Wilderness Act, and the Administrative Procedure Act.
Their claims included that BLM and the Fish and Wildlife Service failed to consider the leasing
program’s impacts on climate change, as well as resulting impacts on polar bears. They also
contended that the EIS failed to provide “a reasonably thorough discussion of the effectiveness
of mitigation measures,” including lease stipulations or operating procedures, that could limit
impacts, including impacts on greenhouse gas emissions and climate change. Gwich’in Steering
Committee v. Bernhardt, No. 3:20-cv-00204 (D. Alaska, filed Aug. 24, 2020); National Audubon
Society v. Bernhardt, No. 3:20-cv-00205 (D. Alaska, filed Aug. 24, 2020).

Environmental Groups Challenged BLM Approval of Resource Management Plan for
Colorado Public Lands

Six environmental and conservation groups filed a lawsuit in the federal district court for the
District of Colorado challenging BLM’s approval of a revised Resource Management Plan
(RMP) for the Uncompahgre Field Office that expanded lands available to oil and gas leasing.
The plaintiffs alleged that BLM failed to take “a hard look at the plan’s greenhouse gas
emissions and resulting impacts to the climate and natural resources.” They asserted climate
change-based claims under NEPA, the Federal Land Planning and Management Act (FLPMA),
and the Administrative Procedure Act. Among other contentions, the plaintiffs asserted that
“BLM’s failure to define or take action to prevent the unnecessary or undue degradation of lands
in the context of recognized climate impacts,” as required by the FLPMA, violated the APA.
They also contended that BLM violated NEPA by failing to consider a no leasing alternative;
failing to take a hard look at “cumulative greenhouse gas emissions or the severity of resulting
climate impacts” and declining to use any tool for quantitatively assessing the RMP’s climate
pollution impact; and failing to take a hard look at the 20-year global warming potential of
methane emissions. Citizens for a Healthy Community v. U.S. Bureau of Land Management, No.
1:20-cv-2484 (D. Colo., filed Aug. 19, 2020).

Lawsuit Challenged Decision Not to Protect California Spotted Owl Under Endangered
Species Act

Four environmental groups filed a lawsuit in the federal district court for the Northern District of
California challenging the U.S. Fish and Wildlife Service’s (Service’s) determination that the
California spotted owl did not warrant protection under the Endangered Species Act. The
plaintiffs alleged that “the Service’s own scientific experts ... predicted there will be increasing
threats from climate change and associated increases in drought, tree mortality, and high-severity
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fire,” among other serious threats.” Sierra Forest Legacy v. U.S. Fish & Wildlife Service, No.
5:20-cv-05800 (N.D. Cal., filed Aug. 18, 2020).

EPA Sought Dismissal of Lawsuit Alleging Unreasonable Delay in Issuance of Methane
Guidelines for Oil and Gas Sector

After EPA issued a final rule rescinding methane new source performance standards (NSPS) for
the oil and natural gas sector, EPA sought the dismissal of a lawsuit seeking to compel it to issue
guidelines for the regulation of methane emissions for existing sources in the sector. EPA argued
that the case was prudentially moot because EPA no longer had the authority or duty to issue the
guidelines. EPA further argued that it had not unreasonably delayed preparation of the methane
guidelines because EPA had been conducting a review of the NSPS pursuant to President
Trump’s Executive Order 13783 and knew that development of the guidelines for existing
sources would likely have been futile prior to completion of that review. New York v. EPA, No.
1:18-cv-00773 (D.D.C. Aug. 14, 2020).

CEQA Lawsuit Filed to Challenge Review of Lakeside Development

Three organizations filed a lawsuit asserting that San Bernardino County violated the California
Environmental Quality Act (CEQA) when it approved a 50-lot residential development adjacent
to Big Bear Lake. The petition alleged that the environmental impact report’s (EIR’s) conclusion
that the project would not result in a significant impact on climate change was not supported by
adequate analysis or substantial evidence. The petition asserted that the EIR’s measures to
mitigate greenhouse gas emission would not be effective. With respect to proposed voluntary
measures to require information be provided to tenants regarding the climate change mitigation
benefits of reducing trash and vehicle miles traveled, the petition alleged that these measures “do
not appear to be seriously designed to mitigate” emissions. The plaintiffs also said a requirement
that the developer require at least 20% of landscape maintenance equipment be electric-powered
was not within the developer’s authority and, moreover, did not appear to have been required by
the County as a condition of approval. The petition also alleged that the County should have used
an updated environmental baseline that included increased wildfire danger due to climate change
and other factors. Friends of Big Bear Valley v. County of San Bernardino, No. __ (Cal. Super.
Ct., filed Aug. 27, 2020).

Environmental Defense Fund Asked Court to Order Colorado Agencies to Propose
Greenhouse Gas Regulations

Environmental Defense Fund filed a lawsuit in Colorado District Court to compel the Colorado
Air Quality Control Commission and the Colorado Air Pollution Control Division to propose
regulations to reduce statewide greenhouse gas emissions as required by laws enacted in 2019.
The laws set a deadline of July 1, 2020 for publication of a notice of proposed rulemaking.
WildEarth Guardians filed a similar lawsuit in July. Environmental Defense Fund v. Colorado
Air Quality Control Commission, No. 2020CV32688 (Colo. Dist. Ct., filed Aug. 5, 2020).
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FEATURED CASES

Methane Waste Prevention Rule Cases: California Federal Court Vacated BLM Repeal of
2016 Rule, Wyoming Federal Court Restarted Challenge to 2016 Rule

A federal court in California vacated the U.S. Bureau of Land Management’s (BLM’s) 2018 rule
repealing most of the 2016 Waste Prevention Rule, finding that the process that resulted in the
2018 rule was “wholly inadequate.” First, the court found that BLM ignored the Mineral Leasing
Act’s statutory mandate by adding an “economic limitation” to the interpretation of “waste” and
through a “blanket delegation” to state and tribal authority. Second, the court found that BLM
did not comply with the Administrative Procedure Act, finding fault with all of BLM’s grounds
for the rescission. The court found that BLM did not provide adequate justification for reversing
its position that the 2016 rule’s requirements were “economical, cost-effective, and reasonable”;
impermissibly relied on President Trump’s Executive Order 13783 in a manner that was
inconsistent with statutory mandates; arbitrarily and capriciously used a new “interim domestic”
social cost of methane to analyze costs and benefits; arbitrarily ignored the Waste Prevention
Rule’s benefits; arbitrarily overstated the administrative burden and failed to explain the
“dramatic recalculation” of administrative costs; and arbitrarily and capriciously calculated
compliance costs. Third, the court found that BLM did not satisfy its “hard look™ obligation
under NEPA with respect to impacts on public health (including impacts on tribal communities),
impacts on climate, and cumulative climate impacts of BLM’s fossil fuel program. The court
further found that BLM erred by not preparing an environmental impact statement. The court
stayed its vacatur of the 2018 rule and re-implementation of the 2016 rule for 90 days to allow
the parties to determine next steps. Five days later, four states (North Dakota, Texas, Wyoming,
and Montana) moved to lift a stay on litigation challenging the 2016 rule in the federal district
court for the District of Wyoming. The Wyoming court granted the motion the following day and
ordered the parties to propose an expedited merits briefing schedule premised on completion of
briefing by September 4, 2020. California v. Bernhardt, No. 4:18-cv-05712 (N.D. Cal. July 15,
2020); Wyoming v. U.S. Department of the Interior, No. 2:16-cv-00285 (D. Wyo. July 21, 2020).

DECISIONS AND SETTLEMENTS

Public Nuisance Cases: Tenth Circuit Affirmed Remand Order in Colorado Localities’
Climate Suits Against Oil and Gas Companies; Ninth Circuit Denied Rehearing of Decision
Affirming Remand Order; First Circuit Scheduled Oral Argument on Appeal of Remand
Order in Rhode Island Case

The Tenth Circuit Court of Appeals affirmed a district court order remanding to Colorado state
court a lawsuit brought by Boulder County and two other local governments seeking to hold oil
and gas companies liable for climate change-related damages allegedly caused by the companies.
The Tenth Circuit determined that its appellate jurisdiction was limited to the issue of federal
officer removal. It therefore did not address the five other grounds for removal on which the
companies relied in their appeal. The Tenth Circuit also found that ExxonMobil Corporation, one
of the companies, failed to establish grounds for federal officer removal. The Tenth Circuit is the
third federal appeals court to affirm the remand of a climate change lawsuit brought by local
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governments (the others are the Fourth and Ninth Circuits). Board of County Commissioners of
Boulder County v. Suncor Energy (U.S.A.) Inc., No. 19-1330 (10th Cir. July 7, 2020).

In the California local government cases, the Ninth Circuit denied the defendants-appellants’
petition for rehearing en banc in County of San Mateo v. Chevron Corp., which affirmed the
district court’s remand order. A petition for panel rehearing and/or rehearing en banc is still
pending in City of Oakland v. BP p.l.c. The United States, as well as the U.S. Chamber of
Commerce and 20 states, filed amicus briefs in support of the petition for rehearing. The U.S.
argued that whether “arising under federal common law” is a basis for removal and whether the
case is governed by federal or state law are issues of “exceptional importance.” The U.S. said the
Ninth Circuit’s failure to recognize “arising under federal common law” as a basis for removal
conflicted with Ninth Circuit precedent. The U.S. also said rehearing should be granted because
the Ninth Circuit “took a wrong turn” when it determined that improper removal could not be
excused by the plaintiffs’ subsequent amendment of their complaint to include a federal claim.
City of Oakland v. BP p.l.c., No. 18-16663 (9th Cir.); County of San Mateo v. Chevron Corp.,
Nos. 18-15499 et al. (9th Cir. Aug. 4, 2020).

In Rhode Island’s case against fossil fuel companies, which is currently proceeding in state court,
the First Circuit scheduled oral argument for September 11, 2020 in the defendants’ appeal of the
remand order. Rhode Island v. Shell Oil Products Co., No. 19-1818 (1st Cir.).

Ninth Circuit Denied Rehearing of Ruling that Oakland Prohibition on Coal Operations at
Terminal Violated Development Agreement

The Ninth Circuit Court of Appeals denied petitions for panel rehearing and rehearing en banc of
the court’s decision affirming that the City of Oakland could not bar coal-related operations at a
terminal being developed at a former Army base due to an agreement between the City and
terminal’s developer that existing regulations would apply to the facility. Oakland Bulk &
Oversized Terminal, LLC v. City of Oakland, No. 18-16105 (9th Cir. Aug. 3, 2020).

Ninth Circuit Said 2012 EIS Properly Served as NEPA Analysis for 2017 Lease Sales in
National Petroleum Reserve-Alaska

The Ninth Circuit Court of Appeals affirmed summary judgment in favor of the defendants in a
case challenging compliance with the National Environmental Policy Act (NEPA) prior to
BLM’s 2017 offer and sale of oil and gas leases in the National Petroleum Reserve-Alaska. The
Ninth Circuit deferred to BLM’s “reasonable position” that a 2012 environmental impact
statement (EIS) that evaluated the management of all BLM-managed lands in the Reserve
encompassed future lease sales; the court therefore rejected claims that BLM violated NEPA or
its regulations by failing to prepare a NEPA analysis prior to the 2017 lease sale. The Ninth
Circuit further concluded that the claim that BLM failed to take a hard look at the 2017 lease
sale’s impacts was time-barred under the Naval Petroleum Reserves Production Act’s statute of
limitations. The Ninth Circuit said the BLM’s only remaining hard look obligation was to
analyze new circumstances and new information, but the court said the plaintiffs had waived any
supplementation claim.
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In a separate unpublished memorandum in a related case, the Ninth Circuit affirmed the district
court’s dismissal of environmental organizations’ claim that BLM failed to take a hard look at
the potential greenhouse gas emissions from the lease sales and failed to adequately analyze
alternatives. The Ninth Circuit rejected the organizations’ argument that the 2012 EIS could not
serve as NEPA analysis for the lease sales at issue because it did not assess climate change
impacts. As in the other case, the Ninth Circuit further concluded that any hard look challenge to
the 2012 EIS was time-barred; the court also found that the organizations failed to preserve any
NEPA supplementation claim. Northern Alaska Environmental Center v. U.S. Department of the
Interior, No. 19-35008 (9th Cir. July 9, 2020); Natural Resources Defense Council v. Bernhardt,
No. 19-35006 (9th Cir. July 9, 2020).

Ninth Circuit Largely Agreed with District Court’s Assessment of Problems with
Yellowstone Grizzly Delisting Rule

The Ninth Circuit Court of Appeals largely affirmed a district court order that remanded to the
U.S. Fish and Wildlife Service (FWS) a rule delisting the Greater Yellowstone Ecosystem
distinct population segment of grizzly bears under the Endangered Species Act. The Ninth
Circuit agreed with the district court that the FWS’s commitment to ensuring the long-term
genetic diversity of the Yellowstone grizzly was not adequate and that the FWS must commit to
“recalibration” in the event of changes to the method of estimating the Yellowstone grizzly
population. The lawsuits challenging the delisting rule had alleged threats to the Yellowstone
grizzly bears due to climate change impacts on food sources and habitat. Crow Indian Tribe v.
United States, No. 18-36030 (9th Cir. July 8, 2020).

Federal Court Transferred Challenge to Louisiana’s Criminal Statute Barring
Unauthorized Entry of Pipelines, Dismissed Claims Against State Attorney General

In a case challenging the facial and as-applied constitutionality of Louisiana’s law prohibiting
entry of critical infrastructure including pipelines, the federal district court for the Middle
District of Louisiana denied motions to dismiss claims against a district attorney and sheriff in
St. Martin Parish, where some of the plaintiffs were arrested while protesting construction of the
Bayou Bridge Pipeline. The court dismissed claims against the Louisiana attorney general,
finding that he was not a proper defendant under Ex Parte Young. Although the court concluded
that venue over a constitutional challenge to a state statute was appropriate in the state’s capitol,
the court granted a motion to transfer the case to the Western District of Louisiana, finding that
transfer was more convenient for the parties and witnesses and in the interest of justice. White
Hat v. Landry, No. 3:19-cv-00322 (M.D. La. July 30, 2020).

Montana Federal Magistrate Denied Motion to Transfer Coal Mine Expansion Lawsuit to
D.C., Found that Standing Allegations Were Inadequate for Some Plaintiffs

A magistrate judge in the federal district court for the District of Montana recommended that the
court grant in part and deny in part a Montana coal mine owner’s motion to dismiss a NEPA
challenge to federal approval of the mine’s expansion. The mine, known as the Rosebud Mine, is
a 25,949-acre surface coal mine, and expansion would increase the mine’s size by approximately
6,500 acres. The magistrate found that two of the organizations had adequately alleged standing
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but that the standing allegations of three other organizations were insufficient. The magistrate
recommended that the three organizations be allowed to amend the complaint with additional
allegations. In a separate order, the magistrate denied the mine owner’s motion to transfer the
action to the federal district court in the District of Columbia, where the owner is challenging the
exclusion of 74 acres from the mine expansion approval. Among other factors weighing against
transfer, the magistrate found that there was not substantial overlap between the two cases
because the issues in this case—which included impacts on surface waters and greenhouse gas
emissions—were broader than the NEPA issues raised in the mine owner’s lawsuit. The court
also found that the case implicated both local concerns (harm to waters, endangered species, and
the local economy) and national interests (climate change), making the “local interests” factor
neutral. Montana Environmental Information Center v. Bernhardt, No. 1:19-cv-00130 (D. Mont.
order and findings and recommendations on motion to dismiss and order denying motion to
transfer July 29, 2020).

Federal Court Rejected U.S.’s Remaining Claim in Challenge to California’s Cap-and-
Trade Program

The federal district court for the Eastern District of California ruled that California’s cap-and-
trade program for greenhouse gas emissions was not preempted under the Foreign Affairs
Doctrine. First, the court found that the United States failed to identify “a clear and express
foreign policy that directly conflicts” with the cap-and-trade program. Second, although the court
found that California’s regulations and an agreement linking its cap-and-trade program with
Quebec’s program had a “broad purpose” that extends beyond the area of traditional state
responsibility, the court concluded that the U.S. failed to show that the cap-and-trade program
impermissibly intrudes on the federal government’s foreign affairs power. The court therefore
granted the defendants’ motions for summary judgment on the Foreign Affairs Doctrine claim.
Since the U.S.’s other claims under the Treaty and Compact Clauses had already been dismissed,
the court entered judgment in favor of the defendants. United States v. California, No. 2:19-cv-
02142 (E.D. Cal. July 17, 2020).

In Challenge to Berkeley Natural Gas Ordinance, Federal Court Said Restaurant
Association Needed to Improve Complaint

The federal district court for the Northern District of California granted in part the City of
Berkeley’s motion to dismiss a challenge to its ban on natural gas infrastructure in new
buildings. The court granted the motion on ripeness and standing grounds, but granted the
California Restaurant Association leave to file an amended complaint by August 14, 2020 to add
allegations to address the grounds for dismissal. The court also indicated during a hearing that
the California Restaurant Association should do “a better job” of laying out its federal
preemption argument. The court denied Berkeley’s motion to dismiss on the remaining grounds
but said Berkeley could raise them again in response to the amended complaint. California
Restaurant Association v. City of Berkeley, No. 4:19-cv-07668 (N.D. Cal. July 14, 2020).

Federal Defendants Agreed to Issue Final Endangered Species Act Listing Determination
on Wolverine in Lower 48 States
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Conservation groups and federal defendants agreed to a dismissal of a lawsuit seeking to compel
a final listing determination on the distinct population segment (DPS) of the North American
wolverine in the lower 48 states. The federal defendants agreed to submit a final listing
determination to the Federal Register by August 31, 2020. The federal district court for the
District of Montana ruled in 2016 that the U.S. Fish and Wildlife Service erred by dismissing the
threats of climate change and small population size when it withdrew a proposal to list the
wolverine DPS as threatened. Center for Biological Diversity v. Bernhardt, No. 9:20-cv-00038
(D. Mont. July 2, 2020).

California Court Set Aside Some Conditions in Landfill Permit but Said Climate Change
Impacts and Other Factors Justified Other Conditions

A California Superior Court upheld climate change-related conditions in a permit for a landfill in
Los Angeles County in a lawsuit brought by the landfill’s owner-operator. Conditions that were
intended to reduce or address climate change impacts included limitations on solid waste
tonnage, a time limit on landfill operations, and a requirement for periodic reviews to determine
whether more stringent conditions should be imposed. The court found that some conditions,
including waste reduction and diversion program fees, should be set aside, though the court
indicated it was possible that the County could make required findings to support the waste
reduction and diversion program fees and other mitigation fees under the Mitigation Fee Act.
Chiquita Canyon, LLC v. County of Los Angeles, No. BS 171262 (Cal. Super. Ct. July 2, 2020).

NEW CASES, MOTIONS, AND NOTICES
Challenges to Amended NEPA Regulations Raised Climate Change Concerns

Environmental groups filed lawsuits in three federal district courts challenging the Council on
Environmental Quality’s (CEQ’s) amendments to the NEPA regulations. All three complaints
raised concerns regarding how the amendments would impede consideration of climate change
impacts.

e Inasuitfiled in the District of Alaska, the plaintiffs asserted that CEQ should have
prepared an environmental assessment or environmental impact statement under the
existing regulations to evaluate the amendments’ impacts, including environmental
justice impacts and impacts on efforts to limit greenhouse gas emissions and to evaluate
how a changing climate affects proposed projects. The Alaska plaintiffs also asserted that
CEQ failed to comply with NEPA and/or the Administrative Procedure Act by failing to
review environmental justice impacts, by violating standards that apply to agency
decision-making, by promulgating rules that are contrary to the plain language and
purpose of NEPA, and by invalidly attempting to amend statutory thresholds for judicial
review. Alaska Community Action on Toxics v. Council on Environmental Quality, No.
3:20-cv-5199 (N.D. Cal., filed July 29, 2020).

e Inasuit filed in the Western District of Virginia, the plaintiffs asserted 10 claims for
relief under the Administrative Procedure Act. The claims included that CEQ arbitrarily
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and capriciously reversed policy positions, including requirements for consideration of
indirect and cumulative impacts. The plaintiffs also asserted that CEQ failed to respond
to relevant and significant comments, including comments that eliminating consideration
of climate change would lead to wasteful spending and poor decision-making. They also
alleged that CEQ failed to consider alternative approaches that would adequately protect
the climate, failed to demonstrate that the amended rules were consistent with NEPA, and
made changes that were outside CEQ’s authority. Wild Virginia v. Council on
Environmental Quality, No. 3:20-cv-00045 (W.D. Va., filed July 29, 2020).

e Inasuitfiled in the Southern District of New York, plaintiffs alleged that the
amendments would cause “real, foreseeable harms to people, communities, and the
natural environment” and would cause agencies “to disregard, rather than disclose and
consider, carbon pollution that threatens the integrity of our climate.” The complaint
described some of the “[c]ountless unnecessary environmental harms” that plaintiffs
alleged had been “identified, disclosed, and often avoided, simply because NEPA
requires federal agencies to think before they act.” The plaintiffs characterized the
amendments as an attempt “to revise a statute that Congress has been unwilling to repeal
and rewrite” and asserted that defects in the rule rendered it illegal under the standards of
the Administrative Procedure Act. Among the defects alleged in the complaint were the
elimination of the requirement to consider cumulative impacts and indirect effects (which
the plaintiffs alleged would make it “extremely difficult” to consider a project’s effects,
including climate change impacts, on environmental justice communities) and a failure to
consider and adequately address public comments (including comments that eliminating
the requirement to analyze indirect and cumulative effects would prevent assessment of
the impacts of federal actions on climate change). Environmental Justice Health Alliance
v. Council on Environmental Quality, No. (S.D.N.Y., filed Aug. 6, 2020).

Petitioners Argued that License Renewals for Nuclear Plant Failed to Account for
Changing Climate Conditions

Petitioners challenging the U.S. Nuclear Regulatory Commission’s (NRC’s) license renewals for
the Turkey Point nuclear generating station in Florida filed their initial brief. The renewals
extend Turkey Point’s operating time into the 2050s. The petitioners’ arguments include that the
“freshening plan” for protecting groundwater was not effective in drier and hotter conditions and
that changing climate conditions would worsen the situation. The petitioners also contended that
NRC failed to model anticipated climate conditions in its analysis of groundwater impacts even
though it had modeled climate impacts in an earlier environmental impact statement for different
reactor units. Friends of the Earth v. U.S. Nuclear Regulatory Commission, No. 20-1026 (D.C.
Cir. July 27, 2020).

D.C. Circuit to Hear Argument on October 8 on Repeal and Replacement of Clean Power
Plan

Briefing was completed in the litigation challenging EPA’s repeal of the Clean Power Plan and

the promulgation of the Affordable Clean Energy Rule in its place. The D.C. Circuit scheduled
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oral argument for October 8, 2020. American Lung Association v. EPA, Nos. 19-1140 et al. (D.C.
Cir.).

Conservation Law Foundation Argued that First Circuit Could Hear Appeal of Order
Staying Climate Adaptation Case Against ExxonMobil

On July 10, 2020, Conservation Law Foundation (CLF) filed a brief arguing that the First Circuit
had appellate jurisdiction over CLF’s appeal of a district court order staying CLF’s citizen suit
alleging that an ExxonMobil Corporation terminal in Massachusetts was not prepared for climate
change risks in violation of the its Clean Water Act permit and the Resource Conservation and
Recovery Act. CLF said the stay order was an appealable “final decision” under the effectively-
out-of-court rule and also under the collateral order doctrine. Alternatively, CLF argued the First
Circuit should construe its appeal as a petition for writ of mandamus and exercise its discretion
to review the stay order. On July 28, the First Circuit issued an order directing that the appeal
proceed to merits briefing, with the issues of finality and any other jurisdictional issues to be
considered by the merits panel. Conservation Law Foundation v. Exxon Mobil Corp., No. 20-
1456 (1st Cir. July 10, 2020).

Rhode Island Weighed in to Support Adjudication of Claims in Climate Change
Adaptation Suit Against Shell

On August 13, 2020, a federal district court in Rhode Island will hear oral argument on the
motion to dismiss the citizen suit brought against Shell Oil Products US and other defendants
(Shell) regarding the defendants’ alleged failure to prepare a terminal in Providence for the
impacts of climate change. At the court’s invitation, Rhode Island submitted an amicus brief
asserting that doctrines of primary jurisdiction and abstention generally were not appropriate in
citizen suits and that neither doctrine provided a basis for the court to stay this case or decline to
adjudicate the claims. Conservation Law Foundation v. Shell Oil Products US, No. 1:17-cv-
00396 (D.R.I. July 30, 2020).

Conservation Groups Filed Challenge to Mining Access Road Through National Park in
Alaska

Conservation groups filed a lawsuit challenging federal approvals for a 211-mile road through
the southern Brooks Range and Gates of the Arctic National Park and Preserve that would
provide access to a mining district and be funded by the Alaska Industrial Development and
Export Authority. The plaintiffs asserted claims under the Alaska National Interest Lands
Conservation Act, NEPA (including failure to adequately analyze impacts on greenhouse gas
emissions), the Clean Water Act, the Federal Land Policy and Management Act, and the
Administrative Procedure Act. Northern Alaska Environmental Center v. Bernhardt, No. 3:20-
cv-00187 (D. Alaska, filed Aug. 4, 2020).

Exxon Said New York State Court’s Rejection of Attorney General’s Fraud Claims
Required Dismissal of Securities Fraud Action in Texas Federal Court
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Exxon Mobil Corporation (Exxon) and Exxon officials filed a motion for reconsideration of a
2018 decision by a federal court in Texas that partially denied their motion to dismiss a securities
fraud class action based on allegations of materially false and misleading statements concerning
climate change risks. The defendants argued that the plaintiff’s theory was premised on the New
York Attorney General’s allegations in its unsuccessful fraud action against Exxon under New
York law. The defendants argued that the New York State’s December 2019 decision
“unmasked” the Attorney General’s allegations as “entirely meritless” and that the plaintiff’s
allegations in this case therefore could not meet the plausibility standard. The defendants also
argued that the New York decision precluded the plaintiff’s claims under res judicata principles
and that the preclusive effect defeated class certification. Ramirez v. Exxon Mobil Corp., No.
3:16-cv-03111 (N.D. Tex. July 31, 2020).

Exxon to Seek Dismissal of Massachusetts Lawsuit Under Anti-SLAPP Law

Exxon Mobil Corporation filed a notice in a Massachusetts state court indicating that it would
seek to dismiss the Massachusetts Attorney General’s lawsuit asserting that Exxon’s failure to
disclose climate change risks deceived investors and consumers. Exxon will seek to dismiss the
suit under the Massachusetts anti-SLAPP (Strategic Litigation Against Public Participation) law.
Commonwealth v. Exxon Mobil Corp., No. 1984CV03333 (Mass. Super. Ct. July 30, 2020).

Fossil Fuel Defendants Removed Three More Climate Cases to Federal Court

Fossil fuel companies and other defendants removed climate change-based consumer protection
cases brought by Minnesota, Washington, D.C., and an environmental group to federal court. In
D.C.’s case and in Minnesota’s case (which also involves a broader set of claims, including strict
liability and negligent failure to warn claims), the defendants asserted multiple grounds for
removal: that the cases raise disputed and substantial federal questions, that the claims
necessarily arise under federal common law, that the claims arise out of federal enclaves, that
federal-officer removal applies, that jurisdiction is proper under the Outer Continental Shelf
Lands Act, that the case is removable under the Class Action Fairness Act, and that diversity
citizenship creates removal jurisdiction. In the case brought by the nonprofit group Beyond
Pesticides, Exxon Mobil Corporation identified diversity jurisdiction and the Class Action
Fairness Act as the grounds for removal. Minnesota v. American Petroleum Institute, No. 0:20-
cv-01636 (D. Minn. July 27, 2020); District of Columbia v. Exxon Mobil Corp., No. 1:20-cv-
01932 (D.D.C. July 17, 2020); Beyond Pesticides v. Exxon Mobil Corp., No. 1:20-cv-01815
(D.D.C. July 6, 2020).

Group Sought Disclosure of Documents Regarding Relationships Between State Attorneys
General and Outside Parties in Connection with Potential Climate Litigation

In June and July 2020, the nonprofit corporation Energy Policy Advocates filed suits in
Massachusetts, Minnesota, and New Mexico under those states’ public records disclosure laws
seeking to compel disclosure of documents related to relationships between state attorneys
general and outside parties in the context of potential climate change-related litigation. The
Minnesota suit concerned requests for documents related to what the plaintiff called a “highly
unusual arrangement” between the State Energy & Environmental Impact Center and the
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Minnesota Attorney General where the Center funds special attorneys general to advance
“progressive clean energy, climate change, and environmental legal positions.” The New Mexico
lawsuit concerned requests for correspondence and agreements with attorney general offices in
other states. In Massachusetts, the plaintiff seek communications between the Office of Attorney
General and outside lawyers. Energy Policy Advocates v. Office of the Attorney General, No.
(Mass. Super. Ct., filed July 8, 2020); Energy Policy Advocates v. Ellison, No. 62-CV-20-3985
(Minn. Dist. Ct., filed July 8, 2020); Energy Policy Advocates v. Balderas, No. D-202-CV-2020-
03587 (N.M. Dist. Ct., filed June 15, 2020).

Lawsuit Filed to Compel Action on Petition to Delist Arctic Ringed Seal

North Slope Borough (the local government for the northern portion of Alaska), the Ifiupiat
Community of the Arctic Slope, and the Arctic Slope Regional Corporation filed a lawsuit to
compel action on their petition to delist the Arctic ringed seal under the Endangered Species Act.
The plaintiffs alleged that available scientific information since the listing of the Arctic ringed
seal as threatened in December 2012 confirmed that the seals’ population remained high and that
the population remained healthy while sea ice coverage for several decades. The plaintiffs
asserted that new information and analyses demonstrated that the scientific basis for the
threatened listing was erroneous. North Slope Borough v. Ross, No. 3:20-cv-00181 (D. Alaska,
filed July 24, 2020).

Plaintiff Said Forest Service Should Have Conducted Supplemental Review Due to New
Climate Change Information

A conservation group filed a lawsuit in the federal district court for the District of Montana
asserting that the U.S. Forest Service violated NEPA by failing to prepare supplemental NEPA
analysis in light of new scientific information regarding climate change. The plaintiffs alleged
that the Forest Service approved a watershed project and a forest health project based on an
environmental impact statement for a 1987 forest plan. Cottonwood Environmental Law Center
v. Marten, No. 2:20-cv-00031 (D. Mont., filed July 21, 2020).

Plaintiffs Challenged Environmental Assessment for Revocation of Moratorium on Federal
Coal Leasing

The federal district court for the District of Montana allowed plaintiffs to supplement their
complaints in lawsuits challenging the U.S. Department of the Interior’s failure to comply with
NEPA when it lifted the moratorium on the federal coal leasing program. The plaintiffs sought to
challenge the environmental assessment (EA) prepared by the defendants after the court ruled
that lifting the moratorium was an action subject to NEPA. The plaintiffs alleged several flaws in
the EA, including ignoring cumulative impacts and arbitrarily refusing to use the social cost of
carbon or another metric to assess greenhouse gas impacts. The plaintiffs also contended that the
absence of consideration in the EA and finding of no significant impact of the long-term public
benefits of addressing climate change and other impacts violated the Mineral Leasing Act.
Citizens for Clean Energy v. U.S. Department of the Interior, No. 4:17-cv-30 (D. Mont. July 23,
2020).
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Groups Challenged Federal Lands Right-of-Way for Keystone XL

Environmental and conservation groups filed a lawsuit in federal court in Montana challenging
BLM’s granting of a right-of-way and temporary use permit for Keystone XL to cross federal
land in Montana. The court previously dismissed a claim against BLM without prejudice because
BLM had yet to act. In the new complaint, the plaintiffs alleged that the revised documents that
BLM relied on still violated NEPA, the Endangered Species Act, and Administrative Procedure
Act because the federal defendants made only a “cursory attempt to rectify the problems
identified by the court” in its review of the cross-border permit issued by the Department of
State. The plaintiffs alleged, among other things, that BLM based its decision, including a
conclusion that climate impacts were minimal, on faulty environmental analyses, and that BLM
therefore “failed to rationally assess whether granting a right-of-way for Keystone XL was
consistent with the Bureau’s multiple-use mandate.” Bold Alliance v. U.S. Department of the
Interior, No. 4:20-cv-00059 (D. Mont., filed July 14, 2020).

Plaintiffs Cite Cumulative Greenhouse Gas Impacts in Arguing for Preliminary Injunction
to Stop Arkansas Highway Project

A motion for a preliminary injunction to halt construction of a “gargantuan” highway project in
central Arkansas included an argument that the defendants failed to consider the project’s
cumulative effects on greenhouse gas emissions when combined with past, present, and
reasonably foreseeable emissions of greenhouse gases in the region. The plaintiffs argued that
the defendants unreasonably, arbitrarily, and capriciously limited the universe of actions against
which it measured cumulative impacts. Little Rock Downtown Neighborhood Association, Inc. v.
Federal Highway Administration, No. (E.D. Ark. July 10, 2020).

Plaintiffs Said BLM Failed to Consider Oil and Gas Leases’ Cumulative Climate Impacts

Four organizations filed a lawsuit challenging BLM’s authorization and issuance of oil and gas
leases on 30 parcels covering nearly 41,000 acres of land in the San Juan Basin in New Mexico.
The organizations asserted violations of NEPA, the Administrative Procedure Act, and the
Federal Land Policy and Management Act. The plaintiffs alleged a failure to take a hard look at
environmental impacts, including cumulative greenhouse gas emissions and cumulative climate
change impacts. Diné Citizens Against Ruining Our Environment v. U.S. Bureau of Land
Management, No. 1:20-cv-00673 (D.N.M., filed July 9, 2020).

Lawsuit Alleged Failure to Consider Wind Farm’s Life Cycle Greenhouse Gas Impacts

A lawsuit filed in the federal district court for the Eastern District of California asserted that the
U.S. Bureau of Indian Affairs failed to fully address harms to the Campo Band of Dieguefio
Mission Indians and the surrounding community when it authorized a lease for development,
construction, operation, and maintenance of renewable energy generation facilities, including 60
wind turbines. The complaint—which alleged violations of NEPA, the Migratory Bird Treaty
Act, and the Bald Eagle and Golden Eagle Protection Act—alleged that the environmental
impact statement “paints a rosy picture” of global warming impacts but that its analysis failed to
calculate the project’s entire life cycle greenhouse gas emissions, including all life cycle
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emissions from construction activities. Backcountry Against Dumps v. U.S. Bureau of Indian
Affairs, No. 2:20-cv-01380 (E.D. Cal., filed July 8, 2020).

Lawsuit Charged that Interior Department Rule Would Imperil Protective Coastal
Barriers

National Audubon Society filed a lawsuit in federal court in New York challenging a U.S.
Department of the Interior final rule that allegedly *“vastly expands potential sand mining
projects in delicate coastal barriers protected by the 1982 Coastal Barrier Resources Act.” The
complaint alleged that coastal barriers, “when intact, safeguard the nation’s geology, ecology,
and economy,” protecting communities from the impacts of coastal storms. The complaint
further alleged that “[c]limate change will make coastal barriers even more important,” with
coastal barriers expected to mitigate $108 billion of sea level rise and flooding damages over the
next 50 years. The plaintiffs asserted claims under NEPA and the Administrative Procedure Act.
National Audubon Society v. Bernhardt, No. 1:20-cv-05065 (S.D.N.Y ., filed July 2, 2020).

Lawsuit Filed to Compel Designation of Critical Habitat for Canada Lynx in the United
States

A lawsuit filed in the federal district court for the District of Montana sought to compel the U.S.
Fish and Wildlife Service (FWS) to comply with the court’s September 2016 order remanding a
critical habitat rule for the Canada lynx, a species whose population in the United States is
threatened by climate change. The 2016 order found that the critical habitat rule violated the
Endangered Species Act, although it rejected the argument that the FWS was required to
designate unoccupied habitat that could serve as climate change refugia in the future. WildEarth
Guardians v. Skipwith, No. 9:20-cv-00097 (D. Mont., filed July 1, 2020).

Gas Utility, Union, and Renewable Natural Gas Company Challenged California Plan to
Phase Out Natural Gas

A gas distribution utility, the union representing its workers, and a company that provides
renewable natural gas for the transportation market filed a lawsuit in California state court
alleging that the California Energy Commission (CEC) had disregarded state law by deciding “to
substantially eliminate” use of natural gas in the state. The plaintiffs alleged that the CEC
violated the California Natural Gas Act when it issued a 2019 Integrated Energy Policy Report
(IEPR) with an appendix intended to satisfy its Natural Gas Act obligations. The plaintiffs said
the CEC was required to publish a separate Natural Gas Act Report “as a separate document that
identifies strategies and options to maximize the benefits of natural gas” for each of 10 statutory
criteria. They contended that the “Anti-Natural Gas Policy” embodied in the 2019 IEPR was an
“underground regulation” that violate the California Administrative Procedure Act’s rulemaking
requirements. Southern California Gas Co. v. California State Energy Resources Conservation
and Development Commission, No. __ (Cal. Super. Ct., filed July 31, 2020).

Natural Gas Vehicle Coalition Challenged California’s Zero-Emission Vehicle
Requirements for Heavy- and Medium-Duty Vehicles
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The California Natural Gas Vehicle Coalition filed a lawsuit in California Superior Court
challenging the California Air Resources Board’s (CARB’s) approval of the Advanced Clean
Truck Regulation, which would require that manufacturers sell an increasing percentage of
medium- and heavy-duty zero-emissions vehicles (ZEVs). The Coalition alleged that CARB
violated the California Environmental Quality Act and the California Administrative Procedure
Act, including by failing to consider reasonable alternatives such as a plan that would include
both ZEVs and low NOXx trucks. The petitioners said such a plan would achieve immediate and
long-term reductions in greenhouse gas and NOx emissions in the heavy-duty transportation
sector. California Natural Gas Vehicle Coalition v. California Air Resources Board, No. __ (Cal.
Super. Ct., filed July 30, 2020).

California Cities Filed Suit Contending PG&E Owed Them Taxes Collected as Greenhouse
Gas Credits from Electricity Users

Sixteen California cities and Sacramento County sued Pacific Gas & Electric Company (PG&E)
in California Superior Court, asserting that that PG&E unlawfully diverted tens of millions of
dollars that it collects each year from utility users and that are owed to the local governments
under their electricity tax ordinances. The amounts allegedly withheld by PG&E are amounts
that its users pay with greenhouse gas credits issued under California’s Global Warming
Solutions Act of 2006, pursuant to which the Public Utilities Commission developed three
financial assistance programs for electric utility customers affected by increased rates due to the
cap-and-trade program. The plaintiffs contended that their electricity tax ordinances apply to
total charges for electricity consumed by PG&E users, regardless of whether customers pay by
cash or by application of a greenhouse gas credit. The plaintiffs alleged that PG&E’s conduct
undermined “the goals of California’s greenhouse gas law to reduce use of carbon-intensive
power.” City of Arcata v. Pacific Gas & Electric Co., No. CGC-20-585483 (Cal. Super. Ct., July
21, 2020).

Lawsuit Filed to Compel Colorado Rulemaking on Actions to Achieve Greenhouse Gas
Goals

WildEarth Guardians filed a lawsuit in Colorado state court to compel state defendants to publish
a proposed rule setting forth measures to meet statutory greenhouse gas reduction goals. A law
enacted in 2019 mandated publication of a notice of proposed rulemaking by July 1, 2020.
WildEarth Guardians v. Polis, No. 2020CV32320 (Colo. Dist. Ct., filed July 9, 2020).

July 7, 2020, Update #136
FEATURED CASE

Hawai‘i Supreme Court Said Public Utilities Commission Improperly Limited
Consideration of LNG Projects’ Greenhouse Gas Impacts

The Hawai‘i Supreme Court vacated the Public Utilities Commission’s (PUC’s) approval of a
rate increase that allowed a utility to pass the costs of two liquid natural gas (LNG) project on to
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its customers. The court determined that two nonprofit groups had standing to appeal the PUC’s
determination because they had demonstrated they were “persons aggrieved” who had
participated in the case. The court cited the groups’ allegations that their members were “deeply
concerned” about the environmental and financial impacts of climate change, as well as climate
change’s threats to native Hawaiian traditions and culture. The court further held that the PUC
did not fulfill its statutory obligations under the State utilities law, which the court concluded did
not limit the PUC’s consideration of greenhouse gas (GHG) emissions to only those occurring
within the state. The PUC therefore should have considered imported LNG’s impacts on out-of-
state greenhouse gas emissions. The court also said the PUC failed to comply with statutory
requirements when it “merely restat[ed], without substantiating, [the utility’s] representation that
its LNG projects would decrease GHG emissions.” In addition, the court held that the PUC’s
limitations on the participation of the nonprofit groups violated their due process rights because
they possessed a “protected property interest in a clean and healthful environment” under the
Hawai‘i State Constitution, and the PUC had “limited its consideration of GHG emissions to
those within the boundaries of the state, truncating Appellants’ property interest.” On the issues
of whether the PUC had failed to fulfill constitutional obligations to protect one group’s native
Hawaiian customary and traditional rights or to abide by the PUC’s affirmative obligations as a
public trustee of the State’s natural resources, the court found that the record was not sufficiently
developed to address these issues because the PUC “improperly curtailed” the nonprofit groups’
substantive participation. The court remanded to the PUC for further proceedings. In re The Gas
Co. dba Hawaii Gas, No. SCOT-19-0000044 (Haw. June 9, 2020).

DECISIONS AND SETTLEMENTS

California Appellate Court Rejected San Diego County’s Plan to Mitigate Greenhouse Gas
Impacts with Off-Site Offsets

The California Court of Appeal rejected key aspects of San Diego County’s appeal of a trial
court decision that set aside the County’s approvals of a 2018 Climate Action Plan, Guidelines
for Determining Significance of Climate Change, and a supplemental environmental impact
report (SEIR). The appellate court held that a mitigation measure in the SEIR that permitted the
purchase of carbon offsets from projects outside the County, including international projects,
violated the California Environmental Quality Act (CEQA) because the mitigation measure did
not require that offsets meet AB 32 requirements, that greenhouse gas emission reductions be
additional, and that the offsets originating outside California have greenhouse emissions
programs equivalent to or stricter than California’s program. In addition, the appellate court
found that the mitigation measure violated CEQA because 100% of greenhouse gas emissions
could be offset by projects originating outside California and there were no objective criteria for
County officials to use to determine whether a particular offset program was appropriate. The
court also found other shortcomings in the SEIR: inadequate cumulative impacts analysis due to
the exclusion of greenhouse gas impacts from certain in-process projects; failure to support a
finding that the offset mitigation measure was consistent with the Regional Transportation Plan
required by SB 375; failure to analyze a smart-growth alternative; and inconsistency between the
Climate Action Plan and the SEIR. Golden Door Properties, LLC v. County of San Diego, No.
D075328 (Cal. Ct. App. June 12, 2020).
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Texas Appellate Court Found Insufficient Contacts to Allow Exxon to Pursue Presuit
Discovery Against California Cities and Counties

Reversing a trial court, the Texas Court of Appeals dismissed Exxon Mobil Corporation’s
(Exxon’s) petition seeking presuit discovery against California cities and counties that had filed
tort-based lawsuits in California courts seeking to hold Exxon and other fossil fuel companies
liable for the impacts of climate change. Exxon—which also sought discovery from government
officials and an outside attorney who represented two of the cities—contended that the counties’
and cities’ allegations in their lawsuits regarding climate change risks contradicted their bond-
offering disclosures and that discovery would allow Exxon to determine whether the California
suits were “baseless and brought in bad faith as a pretext to suppress the Texas energy sector’s
Texas-based speech and associational activities regarding climate change and to gain access to
documents that Exxon keeps in Texas.” The appellate court found that the potential defendants
lacked “the requisite minimum contacts with Texas to be subject to personal jurisdiction here.”
The appellate court stated that “even though the California suits and some of the Potential
Defendants' public comments target Exxon's climate-change speech, these out-of-state actions
were directed at Exxon, not Texas. Without more, the mere fact that the Potential Defendants
directed these statements at Texas-based Exxon and that Exxon might suffer injury here does not
establish personal jurisdiction.” In addition, the appellate court said the filing of lawsuits that
could yield production of documents located in Texas was not sufficient to subject the potential
defendants to personal jurisdiction in Texas. The appellate court further concluded that a Texas
court could not order depositions from prospective witnesses when it did not have personal
jurisdiction over the potential defendants. In the opinion’s closing paragraphs, the appellate court
said it would “confess to an impulse to safeguard an industry that is vital to Texas’s economic
well-being,” but that “our reading of the law simply does not permit us to agree” that the
potential defendants had the requisite contacts for jurisdiction. In a similar vein, the chief justice
of the court wrote a short concurring opinion urging the Texas Supreme Court “to reconsider the
minimum-contacts standard that binds us.” City of San Francisco v. Exxon Mobil Corp., No. 02-
18-00106-CV (Tex. Ct. App. June 18, 2020).

Supreme Court Stayed Nationwide Injunction on New Oil and Gas Pipelines, But Left
Injunction in Place for Keystone

On July 6, 2020, the U.S. Supreme Court stayed a district court’s order that enjoined the
authorization of all new oil and gas pipelines under Nationwide Permit (NWP) 12 due to a failure
to comply with the consultation requirements of the Endangered Species Act. The injunction
remains in place for the Keystone XL pipeline. The U.S. Army Corps of Engineers had
submitted an application to Justice Kagan for stay pending appeal of the district court order after
the Ninth Circuit denied motions to stay in late May. The Corps argued to the Supreme Court
that the district court “had no warrant” to set aside NWP 12 for the Keystone XL pipeline
project, “let alone for the construction of all new oil and gas pipelines anywhere in the country.”
The Corps contended that nationwide equitable relief was improper, that the order was issued
without fair notice, and that the order lacked any sound basis in the Endangered Species Act.
U.S. Army Corps of Engineers v. Northern Plains Resource Council, No. 19A-1053 (U.S.).
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Supreme Court Denied Certiorari in Challenge to Federal Approvals that Extended Life of
Coal Plant on Navajo Land

The U.S. Supreme Court declined to review a Ninth Circuit decision affirming the dismissal of
lawsuit brought by environmental groups in 2016 to challenge federal authorizations of the
expansion of coal mining and the extension of a coal plant’s operations on tribal lands in the
Four Corners area of New Mexico and Arizona. The Ninth Circuit had agreed with the district
court that the Navajo Transitional Energy Company (NTEC)—a corporation wholly owned by
the Navajo Nation and the owner of the coal mine—was a required party that could not be joined
due to tribal sovereign immunity. The Ninth Circuit further concluded that the district court had
not abused its discretion in determining that the lawsuit could not proceed without NTEC. The
environmental groups had asked the Supreme Court to review the question of whether the
Federal Rules of Civil Procedure “require[] dismissal of an Administrative Procedure Act action
challenging a federal agency’s compliance with statutory requirements governing federal agency
decisions, for failure to join a non-federal entity that would benefit from the challenged agency
action and cannot be joined without consent.” Diné Citizens Against Ruining the Environment v.
Bureau of Indian Affairs, No. 19-1166 (U.S. June 29, 2020).

D.C. Circuit Rejected FERC Reliance on “Tolling Orders” to Delay Judicial Review

After granting a petition for rehearing en banc in proceedings challenging Federal Energy
Regulatory Commission (FERC) authorization of the Atlantic Sunrise natural gas pipeline
project, the D.C. Circuit Court of Appeals concluded that the Natural Gas Act did not allow
FERC “to issue tolling orders for the sole purposes of preventing rehearing from being denied by
its inaction and the statutory right to judicial review attaching.” (The panel was interpreting a
provision of the Natural Gas Act that provides that an application to FERC for rehearing will be
deemed denied if FERC does not act on it within 30 days.) The D.C. Circuit therefore denied
motions to dismiss the initial petitions for review that had been filed 30 days after applications
for rehearing. On the merits, however, the en banc court agreed with the original panel that
FERC reasonably found market need for the Atlantic Sunrise Project. The en banc court did not
revisit the panel’s conclusions that the National Environmental Policy Act review of the project
was sufficient. In a concurring opinion, Judge Griffith wrote that tolling orders were “just one
part of the legal web that can ensnare landowners in pipeline cases” and that courts should use
other tools to protect landowners from inalterably losing their property before judicial review of
a pipeline’s authorization is complete. Judge Henderson concurred in the judgment and dissented
in part, writing that there was no special justification for departing from the court’s consistent
holding that tolling orders were permissible. Allegheny Defense Project v. Federal Energy
Regulatory Commission, No. 17-1098 (D.C. Cir. June 30, 2020).

Environmental Group Must Show Why It Can Appeal Stay Order in Citizen Suit
Challenging Climate Readiness of Exxon Terminal

The First Circuit Court of Appeal questioned whether it had jurisdiction to consider an appeal of
a Massachusetts district court order staying a citizen suit seeking to compel ExxonMobil
Corporation to prepare a marine distribution terminal for severe weather and other climate
change impacts. The First Circuit directed the plaintiff-appellant, Conservation Law Foundation,
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either to move for voluntary dismissal of the appeal or to show cause why the appeal should not
be dismissed for lack of jurisdiction. The order stated that “[b]ecause the order appealed from
does not appear to be final or appealable on an interlocutory basis, this court does not appear [to]
have jurisdiction to review.” The First Circuit said failure to take action by July 10 would lead to
dismissal for lack of diligent prosecution. Conservation Law Foundation, Inc. v. ExxonMobil
Corp., No. 20-1456 (1st Cir. June 26, 2020).

Second Circuit Rejected Constitutional Challenges to Connecticut’s Transfer of Monies
Out of Funds for Renewable and Clean Energy

The Second Circuit Court of Appeals affirmed the rejection of constitutional claims challenging
Connecticut’s transfers of funds from the Energy Conservation and Load Management Fund and
Clean Energy Fund (the Energy Funds) to the State’s General Fund. The Second Circuit agreed
with the federal district court for the District of Connecticut that the appellants—who were
electric distribution company customers who paid charges to the Energy Funds pursuant to
tariffs—did not have a contractual right to prevent transfer of the funds. The Second Circuit
therefore found that the appellants failed to plead a violation of the Contract Clause. The Second
Circuit also found that the appellants did not have a property interest in monies in the Energy
Funds. The appellate court therefore agreed that the law transferring the funds was not a tax, and
that the taxpayer standing doctrine—which provides that taxpayers generally have standing to
challenge imposition of taxes but not tax revenue expenditures—barred the appellants’ Equal
Protection claim, which was based on allegations that the transfers to the General Fund
amounted to a tax that customers of municipalities were not required to pay. Colon de Mejias v.
Lamont, No. 18-3533 (2d Cir. June 23, 2020).

Federal Court Rejected CARB Requests for Certain Documents Supporting Trump
Administration’s Vehicle Standards

The federal district court for the District of Columbia ruled against the California Air Resources
Board (CARB) in CARB’s Freedom of Information Act lawsuit seeking records related to the
U.S. Environmental Protection Agency’s (EPA’s) and the National Highway Traffic Safety
Administration’s (NHTSA’s) August 2018 proposed revisions to federal greenhouse gas
emission and fuel economy standards for light-duty vehicles. Although the court rejected the
defendants’ argument that CARB improperly requested explanations rather than documents, the
court also rejected CARB’s contention that the defendants acted in bad faith. The court also
found that NHTSA conducted an adequate search for responsive documents in response to
CARB’s requests concerning models and data supporting the proposed rule’s conclusions
regarding the costs of batteries for electric vehicles. In addition, the court found that EPA
rightfully withheld email threads regarding battery cost models and data (because the threads
were not responsive and also predecisional and deliberative) and that NHTSA properly withheld
two draft reports concerning increased fatalities associated with vehicle mass reduction (because
the draft reports were predecisional and deliberative). California Air Resources Board v. EPA,
No. CIV-DS-1938432 (D.D.C. June 3, 2020).

Washington Appellate Court Rejected Necessity Defense for Climate Change Protestor,
Creating Split Between Intermediate Appellate Courts
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In a split opinion, the Washington Court of Appeals held that a protestor who stood on train
tracks to protest the transport of oil and coal was not entitled to present a necessity defense
because he had “reasonable legal alternatives” to trespass and unlawful obstruction, “even if
those alternatives had not brought about timely legislative changes.” The defendant had testified
that he believed his actions were necessary to avoid the “imminent danger” of train derailment
and “to minimize the danger to the Earth due to climate change.” A climate scientist, conflict
resolution professor, and international analyst in nuclear waste storage and transportation,
accident prevention, and emergency planning and homeland security also testified or submitted
an affidavit in support of his assertion of the necessity defense. The appellate court, which noted
that the Washington Supreme Court had not addressed the question, stated: “The necessity
defense does not apply to persons who engage in civil disobedience by intentionally violating
constitutional laws. This is because such persons knowingly place themselves in conflict with the
law and, if the law is constitutional, courts should not countenance this. There are always
reasonable legal alternatives to disobeying constitutional laws.” The appellate court discussed
State v. Ward—in which another division of the Washington Court of Appeals concluded that a
climate change protestor should have been allowed to present a necessity defense—and said it
disagreed with the decision “[t]o the extent Ward authorizes people to intentionally violate
constitutional laws when protests and petitions are unsuccessful.” The dissenting judge would
have found that the district court correctly ruled that the defendant in this case presented facts to
support a necessity defense and that a jury should determine his guilt or innocence. State ex rel.
Haskell v. Spokane County District Court, No. 36506-9-111 (Wash. Ct. App. June 9, 2020).

D.C. Court Denied Reconsideration of Attorney’s Fees Order in Climate Scientist’s
Defamation Suit

In a defamation lawsuit brought by a climate scientist in connection with the publication of an
article that evaluated an article published by the plaintiff, the D.C. Superior Court denied the
plaintiff’s motion for reconsideration of its order granting the defendants” motions for attorney’s
fees and costs. The plaintiff voluntarily dismissed his action approximately five months after
filing it and two days after a hearing on the defendants’ special motion to dismiss pursuant to the
D.C. Anti-SLAPP (Strategic Litigation Against Public Participation) Act. The court denied the
motion for reconsideration on both procedural and substantive grounds. Procedurally, the court
found that the plaintiff’s violations of the court’s page limits provided grounds for denial.
Substantively, the court said it was not persuaded either by arguments that the motion “merely
rehashes” or by arguments regarding new legal authority and evidence, including alleged
admissions by a defendant that there were false facts in his article. Jacobson v. Clack, No. 2017
CA 006685 B (D.C. Super. Ct. June 25, 2020).

NEW CASES, MOTIONS, AND NOTICES

Minnesota Filed Lawsuit Charging that Fossil Fuel Defendants’ “Campaign of Deception”
Led to Climate Crisis

The State of Minnesota filed a lawsuit in state court against the American Petroleum Institute,
Exxon Mobil Corporation (Exxon), Koch Industries, Inc. (Koch), and Exxon and Koch
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subsidiaries, alleging that the defendants caused a “climate-change crisis” in the state through a
“campaign of deception.” The State alleged that it sought “to hold Defendants accountable for
deliberately undermining the science of climate change, purposefully downplaying the role that
the purchase and consumption of their products played in causing climate change and the
potentially catastrophic consequences of climate change, and for failing to fully inform the
consumers and the public of their understanding that without swift action, it would be too late to
ward off the devastation.” The complaint asserted a claim under the Minnesota Consumer Fraud
Act as well as claims of strict and negligent liability for failure to warn; common law fraud and
misrepresentation; deceptive trade practices under Minnesota Statutes § 325D.44; and violation
of Minnesota’s False Statement in Advertising Act. Minnesota asked the court to order the
defendants to publish all research conducted by the defendants and their agents that relates to
climate change and to “fund a corrective public education campaign in Minnesota relating to the
issue of climate change.” In addition, Minnesota sought civil penalties, restitution “to remedy the
great harm and injury to the State resulting from Defendants’ unlawful conduct,” and
disgorgement of profits resulting from unlawful conduct. In addition, Minnesota asked the court
to award attorney’s fees and other costs of investigation and litigation. State v. American
Petroleum Institute, No. 62-CV-20-3837 (Minn. Dist. Ct., filed June 24, 2020).

D.C. Filed Suit Against Oil and Gas Companies Alleging Violations of Consumer
Protection Law

The District of Columbia filed a lawsuit asserting claims under its Consumer Protection
Procedures Act (CPPA) against oil and gas companies in D.C. Superior Court. The District
alleged that the companies had engaged in “deceptive and unfair conduct” in violation of the
CPPA by misleading consumers about “the central role their products play in causing climate
change, one of the greatest threats facing humanity.” The complaint alleged that D.C. had had to
develop a heat emergency plan to address an increased number of extreme heat days, that D.C.
was experiencing “more frequent and extreme precipitation events and associated flooding,” and
that impacts were particularly severe in low-income communities and communities of color. The
District asked the court to enjoin the defendants from violating the CPPA and to order them to
pay restitution or damages, civil penalties, and costs and attorney’s fees. District of Columbia v.
Exxon Mobil Corp., No. 2020 CA 002892 B (D.C. Super. Ct., filed June 25, 2020).

Baltimore Argued that Supreme Court Should Decline to Review Decision Affirming
Remand of Climate Case to State Court

Baltimore filed a brief in the U.S. Supreme Court arguing that the Court should deny oil and gas
companies’ petition for writ of certiorari seeking review of the Fourth Circuit’s affirmance of a
remand order in Baltimore’s climate change case. Baltimore’s brief said there were three
principal reasons why the certiorari petition should be denied. First, Baltimore contended that a
“purported circuit split” on the issues of the scope of appellate review of remand orders was
“insignificant at best.” Second, Baltimore contended that these issues were “not likely to recur
with any frequency.” Third, Baltimore argued that the Fourth Circuit’s interpretation of the
removal statute was “consistent with the statutory text and strict limitations Congress has
historically placed on appellate review of remand orders.” BP p.l.c. v. Mayor & City Council of
Baltimore, No. 19-1189 (U.S.).
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Washington Asked Supreme Court to Reject Montana and Wyoming’s Challenge to Denial
of Certification for Coal Export Terminal

The State of Washington filed a brief in the U.S. Supreme Court opposing Montana and
Wyoming’s motion for leave to file a bill of complaint alleging that Washington violated the
dormant Commerce Clause and Foreign Commerce Clause by denying a Clean Water Act
Section 401 certification for a coal export terminal. Washington argued that the issues raised by
Montana and Wyoming were related to a private dispute and were being addressed in other state
and federal courts. Washington also argued that reversal of the denial of the Section 401
certification would not allow the project to proceed. In addition, Washington contended that the
claims were meritless because the denial was “based on valid environmental concerns
specifically authorized by federal law, not discriminatory motives,” and the denial of a single
permit did not amount to an “embargo” or “blockade” on the transport of coal from Montana and
Wyoming through Montana. In reply, Montana and Wyoming told the Court that their sovereign
interests were at stake and that their injuries were redressable. They also said Washington’s
denial of the certification was discriminatory in violation of the Commerce Clause and Foreign
Commerce Clause. Montana v. Washington, No. 220152 (U.S.).

District Court Asked Ninth Circuit to Delete Footnote in Opinion Reversing Determination
on Removal Jurisdiction; Fossil Fuel Companies Must File Petitions for Rehearing by July
9

A month after the Ninth Circuit reversed a district court’s determination that federal-question
jurisdiction provided a basis for the removal of Oakland and San Francisco’s climate change
nuisance lawsuits against oil and gas companies, Judge William Alsup of the U.S. District Court
for the Northern District of California submitted a letter to the Ninth Circuit “to correct a
mistake” in the Ninth Circuit’s opinion. Judge Alsup said a footnote in which the Ninth Circuit
“declined to address the extent to which the complaints’ dependence on the navigable waters of
the United States afforded removal jurisdiction” incorrectly indicated that his decision relied on
admiralty jurisdiction as a basis for removal, a grounds not identified by the companies in their
removal notices. Judge Alsup said this footnote “confused federal-question jurisdiction arising
out of the navigable waters of the United States with admiralty jurisdiction.” Judge Alsup’s letter
asserted that navigable waters “serve as a bedrock of federal common law and federal-question
jurisdiction” and requested that the Ninth Circuit withdraw the footnote and address “the merits
of the ground on which removal jurisdiction was actually sustained.”

On June 8, 2020, the Ninth Circuit granted the companies’ motion for an extension of time to file
a petition for panel rehearing or rehearing en banc in both the Oakland/San Francisco case as
well as in County of San Mateo v. Chevron Corp., in which the Ninth Circuit affirmed remand
orders. Any petition for rehearing must be filed by July 9. City of Oakland v. BP p.l.c., No. 18-
16663 (9th Cir.); County of San Mateo v. Chevron Corp., Nos. 18-15499 (9th Cir.).

Opening Briefs Challenged Lawfulness of EPA and NHTSA’s Actions to Restrict
California and Other States’ Authority to Regulate Vehicle Greenhouse Gas Emissions
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Petitioners filed their opening briefs in the D.C. Circuit cases challenging the Trump
administration’s “One National Program Rule,” in which EPA and NHTSA finalized regulations
that withdrew California’s waiver for greenhouse gas and zero-emission vehicle standards,
declared that the Energy Policy and Conservation Act (EPCA) preempted such standards, and
provided that other states could not adopt or enforce California’s greenhouse gas emissions
standards. The primary brief filed by states, local governments, and public interest petitioners
argued both that EPA lacked authority to withdraw the waiver and that EPA’s grounds for the
withdrawal—that California’s standards were not needed “to meet compelling and extraordinary
conditions” and that EPCA preempted the standards—were invalid. The petitioners also argued
that the Clean Air Act “unambiguously authorizes” other states to adopt California’s standards
for any pollutant, including greenhouse gases. Regarding the preemption rule adopted by
NHTSA, the petitioners asserted that the D.C. Circuit did not have original jurisdiction to review
the rule but that, in any event, the preemption rule exceeded NHTSA’s authority, that NHTSA’s
interpretation was contrary to statute, and that NHTSA violated NEPA by failing to prepare any
environmental review documents. A group of “industry petitioners” that included utilities and a
coalition of companies and organizations supporting electric vehicle and other advanced
transportation technologies and related infrastructure filed a secondary brief that adopted the
primary brief’s arguments but also put forward additional arguments. The industry petitioners
contended that withdrawal of California’s waiver contravened the Clean Air Act’s “technology-
forcing” design and disregarded “significant industry reliance interests” and that the preemption
regulation was contrary to statute because EPCA’s text and purpose do not support preemption
of standards that mandate that certain percentages of sales be zero-emission vehicles. As of July
3, 2020, two amicus briefs had been filed in support of the petitioners, one by the National Parks
Conservation Association and Coalition to Protect America’s National Parks, who argued that
California’s waiver was necessary to protect national parks in California and other states from
climate change and air quality harms, and the other by not-for-profit public health and scientific
organizations, who argued that California’s standards were “crucial” to California’s compliance
with the Clean Air Act and addressed “compelling and extraordinary conditions presented by
climate change.” Ten additional amicus briefs were filed in support of the petitioners on July 6
by organizations representing municipal governments, the Edison Electric Institute, Lyft, Inc.,
members of Congress, the Institute for Policy Integrity at NYU Law School, a law professor at
the University of Michigan, scientists who study the impacts of climate change on California, the
National Association of Clean Air Agencies, former Secretaries of Transportation and EPA
Administrators, and other former regulatory officials and legislative advisors who worked on the
drafting and implementation of the Clean Air Act. Union of Concerned Scientists v. National
Highway Traffic Safety Administration, Nos. 19-1230 et al. (D.C. Cir.).

NRDC Challenged FERC Orders That Allegedly Would Keep Electric Storage and
Demand Response Resources Out of New York’s Capacity Market

On June 19, 2020, Natural Resources Defense Council (NRDC) filed two petitions for review in
the D.C. Circuit Court of Appeals seeking review of FERC orders that NRDC describes as
“examples of federal policies blocking the clean energy transition” in New York State by
requiring application of “buyer-side mitigation” rules to two types of technologies: (1) electric
storage resources (e.g., batteries) and (2) demand response resources (which “pay customers to
reduce their energy usage at the direction of the grid operator to help alleviate different types of
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stress on the electric grid”) The buyer-side mitigation rules for the New York Independent
System Operator’s capacity market require that the bids for these types of resources not take into
account the subsidies they receive from State programs, thereby increasing their bid prices.
According to NRDC, “[t]he effect of FERC’s orders is to artificially raise the bid price of storage
and demand response resources so that they are “out of the money” and therefore are not selected
in the capacity market auction. As a result, they will not displace, dirty incumbent fossil fuel
power plants.” Natural Resources Defense Council v. Federal Energy Regulatory Commission,
No. 20-1224 (D.C. Cir., filed June 19, 2020); Natural Resources Defense Council v. Federal
Energy Requlatory Commission, No. 20-1223 (D.C. Cir., filed June 19, 2020).

EPA Defended Clean Power Plan Repeal and Replacement

On June 16, 2020, EPA filed its brief defending the repeal of the Obama administration’s Clean
Power Plan and the promulgation of the Trump administration’s replacement rule, the Affordable
Clean Energy (ACE) Rule. EPA argued that the Clean Power Plan was unlawful because Section
111(d) required that emissions reductions occur at a particular source and did not authorize the
Clean Power Plan’s “generation shifting” measures. EPA also contended that it had properly
defined a “Best System of Emissions Reduction” as an array of heat ray improvement methods
and had properly identified the degree of emission limitations achievable. EPA also responded to
arguments that it lacked authority to regulate carbon dioxide emissions at existing power plants;
EPA argued that the ACE Rule was lawful based on EPA’s 2015 New Source Rule and did not
require a new endangerment finding. In addition, EPA said regulation of hazardous air pollutant
emissions under Section 112 did not bar regulation of carbon dioxide emissions under Section
111(d). EPA also argued that states could not adopt trading programs in place of source-specific
emission standards and that the Clean Air Act did not permit compliance with the ACE Rule
through biomass co-firing. The National Association of Home Builders filed a brief in support of
EPA’s repeal of the Clean Power Plan, asserting that EPA “rightfully eliminates the Clean Power
Plan’s overly expansive regulatory framework.” American Lung Association v. EPA, Nos. 19-
1140 et al. (D.C. Cir.)

Two More Lawsuits Raise Climate Change Issue in New “Waters of the United States”
Definition

Two additional lawsuits challenging the U.S. Army Corps of Engineers and EPA’s revised
definition of “waters of the United States” (WOTUS) contended that the adoption of the
definition violated the Administrative Procedure Act by failing to consider climate change. The
new lawsuits, one in the District of Arizona and the other in the Western District of Washington,
alleged that the agencies’ “decision to narrow the scope of waters protected under the Clean
Water Act and to base the final rule on the permanence of surface flow in a typical year without
considering the effects of climate change is arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” At least two other lawsuits challenging the WOTUS
rule—California v. Wheeler and Conservation Law Foundation v. EPA—have also challenged
this aspect of the definition. Puget Soundkeeper Alliance v. EPA, No. 2:20-cv-950 (W.D. Wash.,
filed June 22, 2020); Pascua Yaqui Tribe v. EPA, No. 4:20-cv-00266 (D. Ariz., filed June 22,
2020).
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Environmental Groups, Coal Company, and Federal Defendants Disagreed on Whether
Company’s Roadbuilding Activities Were in Violation of Tenth Circuit Ruling

The federal district court for the District of Colorado formally vacated a Colorado Roadless Rule
exception for the North Fork Coal Mining Area after the Tenth Circuit ruled that the U.S. Forest
Service should have considered an alternative proposed by the plaintiff environmental groups.
The court also directed the defendants and defendant-intervenor to respond to the plaintiffs’
emergency motion to enforce the remedy. The plaintiffs contended that the defendant-intervenor
was illegally bulldozing in the Sunset Roadless Area despite the Tenth Circuit’s ruling,
“apparently relying on the fact that this Court had yet to take the non-discretionary step of
formally entering the vacatur order.” On June 23, 2020, the defendant-intervenor responded that
after reviewing the Tenth Circuit decision, it had concluded that it had the right to continue
roadbuilding pursuant to a separate exception in the Colorado Roadless Rule that allows
roadbuilding when necessary to exercise statutory rights (in this case, rights under the Mineral
Leasing Act). The federal defendants said the environmental groups’ motion should be denied
because the activities at issue took place before the Roadless Rule exception was actually
vacated and because the requested relief went beyond the Tenth Circuit mandate. High Country
Conservation Advocates v. U.S. Forest Service, No. 1:17-cv-03025 (D. Colo.).

Challenge Filed to Environmental Review for Approval of Drug to Reduce Ammonia
Emissions from Cows

Three organizations filed a lawsuit in the federal district court for the Northern District of
California alleging that the U.S. Food and Drug Administration (FDA) violated the Federal
Food, Drug, and Cosmetic Act and NEPA when it approved a drug “that allegedly results in less
ammonia gas released from the waste produced by cows raised for beef.” In addition to
allegations regarding the drug’s safety and effectiveness, the complaint also alleged that the
environmental assessment prepared in support of the drug’s approval failed to adequately
analyze whether the approval would have a significant adverse impact. The complaint alleged,
among other things, that the reduction of ammonia emissions “while confining the same or
greater number of cows in [concentrated animal feeding operations (CAFOs)] will do nothing to
alleviate the overall air impacts of CAFOS,” including emissions of the greenhouse gases
methane and nitrous oxide. Animal Legal Defense Fund v. Azar, No. 3:20-cv-03703 (N.D. Cal.,
filed June 4, 2020).

Nonprofit Group Asked California Court to Enjoin VMT Regulation

The nonprofit organization The Two Hundred and residents of San Bernardino County in
California filed a motion for a preliminary injunction in their lawsuit challenging new California
Environmental Quality Act regulations, which the petitioners assert violate the federal and state
constitutions, federal and state fair housing laws, the Global Warming Solutions Act, CEQA
itself, and other laws. In their motion, the petitioners asked the court to enjoin the part of one of
the new regulations that the petitioners describe as making “the act of driving a car or pickup
truck (even an electric vehicle), for even a single mile in even a carpool on an existing road, a
newly-invented ‘vehicle mile travelled’ (‘VMT’) ‘impact’ to the environment.” They contended
that enforcement of the new VMT regulation outside transit priority areas would “worsen

208

51397285v5



The document is intended to be a useful resource for research and does not constitute legal advice. No warranty of
accuracy or completeness is made. You should consult with counsel to determine applicable legal requirements in a
specific factual situation. Hyperlinks in this document are not updated.

housing availability and affordability, thereby causing disparate harms to minority
Californian[s],” and that the pandemic had exacerbated the harms. They argued that the
legislature had considered and “uniformly rejected” laws requiring VMT reduction to achieve
reductions in greenhouse gas emissions and that the adoption of the VMT regulation was
procedurally deficient. The Two Hundred v. Governor’s Office of Planning & Research, No.
CIV-DS-1938432 (Cal. Super. Ct. June 2, 2020).

Energy Policy Advocates Sought State Attorneys General Communications Related to
Climate Change

In early June 2020, Energy Policy Advocates filed a lawsuit in state court in Vermont seeking to
compel the Attorney General’s Office to produce records under the Vermont Public Records
Law in response to four records requests made in April 2020. The requests sought certain
correspondence, including certain emails with “GHG Emissions Affirmative Legislation” or
“Affirmative Climate” in the subject line or that included the word “complaint” and “criteria
pollutant,” “greenhouse gas,” or “GHG.” The complaint alleged that the Attorney General’s
Office was improperly using common interest agreements to “shield records from the public eye,
while nevertheless sharing such records with actors not employed by the State of Vermont.”
Energy Policy Advocates v. Attorney General’s Office, No. __ (Vt. Super. Ct., filed June 1,
2020).

In late May 2020, Energy Policy Advocates filed a lawsuit in state court in Michigan under the
Michigan Freedom of Information Act (FOIA) seeking correspondence of Department of
Attorney General staff members and a contractor, as well as other records, including “purported
common interest agreements.” The complaint alleged that the Department was using FOIA
exemptions “to shield from the public the agency’s involvement with outside pressure groups
and plaintiff’s tort attorneys,” including correspondence that the complaint alleged would show
that climate activists were recruiting attorneys general to file litigation against private parties.
Energy Policy Advocates v. Nessel, No. 20-__-MZ (Mich. Ct. Claims, filed May 27, 2020).

June 4, 2020, Update #135
FEATURED CASES

Ninth Circuit Ruled for California Cities and Counties on Questions of Whether Climate
Lawsuits Against Energy Companies Belonged in State or Federal Court

In two opinions, the Ninth Circuit Court of Appeals ruled against energy companies that had
removed to federal court cases brought by California local governments seeking compensation
for climate change impacts. In an appeal by Oakland and San Francisco of a district court’s
denial of remand in, and dismissal of, their suits, the Ninth Circuit reversed the federal district
court’s determination that federal-question jurisdiction provided a basis for removal. The Ninth
Circuit remanded for the district court to determine whether there was an alternative basis for
jurisdiction. In the energy companies’ appeal of a district court’s remand order in cases brought
by the County of San Mateo and other counties and cities, the Ninth Circuit concluded first that
its jurisdiction to review was limited to whether the cases were properly removed under the
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federal-officer removal statute and then that the companies had not proved that federal-officer
removal could be invoked.

In the Oakland and San Francisco decision, the Ninth Circuit held that the cities’ state-law claim
for public nuisance did not arise under federal law because no exception to the “well-pleaded
complaint rule” applied. First, the Ninth Circuit found that the cities’ nuisance claim did not raise
““a substantial federal question.” The court noted that the companies had contended that the
nuisance claim implicated “federal interests” such as energy policy, national security, and
foreign policy, but the court said this was not sufficient to establish federal-question jurisdiction
even though the question of whether the companies should be held liable and be compelled to
abate harms was “no doubt an important policy question.” Second, the Ninth Circuit rejected the
companies’ argument that the Clean Air Act completely preempted the cities’ public nuisance
claim. The Ninth Circuit also rejected the companies’ argument that the cities waived their
arguments in favor of remand by amending their complaint to add a federal common law claim;
the Ninth Circuit said the cities’ reservation of rights was sufficient. The Ninth Circuit also
rejected the companies’ contention that improper removal could be excused based on
“considerations of finality, efficiency, and economy.” The Ninth Circuit concluded that dismissal
for failure to state a claim at the pleading stage did not warrant departure from the general rule
that a case must be fit for federal adjudication at the time of removal. City of Oakland v. BP
p.l.c., No. 18-16663 (9th Cir. May 26, 2020).

In the decision in the cases brought by the County of San Mateo and other counties and cities,
the Ninth Circuit rejected the energy companies’ arguments in favor of plenary review of the
remand order. First, the Ninth Circuit was not persuaded by the companies’ contention that the
district court had remanded based on a merits determination, not based on subject matter
jurisdiction. Second, the Ninth Circuit found that under its existing precedent, it had jurisdiction
to review the issue of federal-officer removal but not the portions of the remand order that
considered seven other bases for removal. The Ninth Circuit concluded that Congress’s
enactment of the Removal Clarification Act of 2011 did not abrogate this precedent. The Ninth
Circuit also rejected the companies’ argument that it was not bound by its own precedent
because the decision was not well reasoned; the court said it remained bound by the precedent
“until abrogated by an intervening higher authority.” The Ninth Circuit then conducted a de novo
review of the issue of subject matter jurisdiction under the federal-officer removal statute. The
appellate court found that the energy companies had not proven by a preponderance of the
evidence that they were “acting under” a federal officer in any of the three agreements with the
government on which the companies relied for federal-officer removal jurisdiction. The Ninth
Circuit therefore affirmed the district court’s determination that there was no federal-officer
removal jurisdiction and dismissed the remainder of the appeal for lack of jurisdiction. County of
San Mateo v. Chevron Corp., Nos. 18-15499 et al. (9th Cir. May 26, 2020).

DECISIONS AND SETTLEMENTS

Ninth Circuit Declined to Stay Orders Enjoining Authorization of New Oil and Gas
Pipelines Under Nationwide Permit
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The Ninth Circuit Court of Appeals denied emergency motions for partial stay pending appeal of
the District of Montana’s orders vacating Nationwide Permit (NWP) 12 as it applies to Keystone
XL Pipeline and other oil and natural gas pipelines. The Ninth Circuit found that the
appellants—the Corps, the pipeline developers, and trade groups—nhad not demonstrated a
sufficient likelihood of success on the merits and probability of irreparable harm. In April, the
district court ruled that the U.S. Army Corps of Engineers violated the Endangered Species Act
when it issued NWP 12; the court enjoined authorization of any dredge and fill activities under
NWP 12, which applies to utility projects. On May 11, 2020, the district court modified its
injunction to apply only to new oil and gas pipeline construction, which the court said was the
type of project likely to pose the greatest threat to listed species. The May 11 order also denied
motions for partial stay pending appeal. Northern Plains Resource Council v. U.S. Army Corps
of Engineers, Nos. 20-35412 et al. (9th Cir. May 28, 2020).

Eighth Circuit Affirmed Bankruptcy Discharge of Climate Claims Against Coal Company

The Eighth Circuit Court of Appeals upheld a district court judgment that affirmed a bankruptcy
court’s determination that California municipalities’ climate change-based common law and
statutory nuisance claims against the coal company Peabody Energy Corporation (Peabody) were
discharged during Peabody’s bankruptcy proceeding. The Eighth Circuit found that the district
court did not abuse its discretion in finding that the bankruptcy plan’s exemptions for
governmental claims brought “under any applicable Environmental Law” or “under any ...
applicable police or regulatory law.” The Eighth Circuit also rejected the municipalities’
argument that their public-nuisance claim asserted on behalf of the people of California was not
a claim under bankruptcy law because it only entitled them to equitable relief. In addition, the
Eighth Circuit agreed with the bankruptcy court all of the municipalities’ claims were directed at
Peabody’s pre-bankruptcy conduct and therefore did not survive the bankruptcy. County of San
Mateo v. Peabody Energy Corp. (In re: Peabody Energy Corp.), No. 18-3242 (8th Cir. May 6,
2020).

Ninth Circuit Upheld District Court’s Determination that Oakland Could Not Bar Coal
Operations at Terminal

In a split opinion, the Ninth Circuit Court of Appeals affirmed a district court ruling that
invalidated a City of Oakland resolution adopted in 2016 that applied a new ordinance barring
coal-related operations at bulk material facilities to a rail-to-ship terminal being developed at a
former army base. The Ninth Circuit found that the district court had not clearly erred when it
found that adoption of the resolution violated a 2013 agreement between the City and the
developer of the terminal. The development agreement provided that existing regulations would
apply to the facility unless the City determined “based on substantial evidence” that failure to
apply new regulations “would place existing or future occupants or users of the Project, adjacent
neighbors, or any portion thereof, or all of them, in a condition substantially dangerous to their
health or safety.” The district court—which allowed the developer to present evidence that had
not been before the City Council—determined that Oakland breached the agreement because the
City lacked substantial evidence that the coal operations posed a substantial health or safety
danger. On the “pivotal” issue of standard of review, the Ninth Circuit concluded that the case
should be reviewed as a breach of contract case, with deference given to the district court’s
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findings, instead of as an administrative law proceeding in which the court would grant
deference to the City’s health and safety findings. The Ninth Circuit then found that the district
court’s factual findings regarding the inadequacies in Oakland’s determinations regarding
particulate emissions and other harms associated with coal operations were not clearly erroneous.
The Ninth Circuit did not address greenhouse gas emissions or global warming, which the
district court had briefly discussed and rejected as a legitimate basis for the coal ban. The Ninth
Circuit also held that the district court did not abuse its discretion in denying environmental
groups’ motion to intervene as of right. The appellate court upheld the district court’s
determination that the groups’ contention that the development agreement was invalid was
outside the scope of their permissive intervention and also rejected their argument that the
agreement’s restriction on new regulations was limited to land-use regulations. The dissenting
judge would have reversed because in his view the trial court erred by admitting evidence about
the health and safety effects of coal handling that was not submitted to the City. Oakland Bulk &
Oversized Terminal, LLC v. City of Oakland, Nos. 18-16105 & 16-16141 (9th Cir. May 26,
2020).

Supreme Court Declined to Consider Cases Raising “Point of Obligation” Issue in Renewal
Fuels Program

The U.S. Supreme Court denied a petition for writ of certiorari seeking review of the D.C.
Circuit’s decisions in three cases that concerned the U.S. Environmental Protection Agency’s
(EPA’s) annual determination of obligations in the Renewable Fuel Standard program. American
Fuel & Petrochemical Manufacturers and Valero Energy Corporation had sought the Court’s
review of the issue of whether EPA was required to consider the appropriate “point of
obligation”—the parties to whom the obligations should apply (refineries, blenders, or
importers)—on 