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II

(Information)

INFORMATION FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES
AND AGENCIES

EUROPEAN COMMISSION

Non-opposition to a notified concentration
(Case COMP/M.6298 — Schneider Electric/Telvent)
(Text with EEA relevance)

(2011/C 245/01)

On 9 August 2011, the Commission decided not to oppose the above notified concentration and to declare
it compatible with the common market. This decision is based on Article 6(1)(b) of Council Regulation (EC)
No 139/2004. The full text of the decision is available only in English and will be made public after it is
cleared of any business secrets it may contain. It will be available:

— in the merger section of the Competition website of the Commission (http://ec.curopa.eu/competition/
mergers/cases/). This website provides various facilities to help locate individual merger decisions,
including company, case number, date and sectoral indexes,

— in electronic form on the EUR-Lex website (http://eur-lex.europa.cufenf/index.htm) under document
number 32011M6298. EUR-Lex is the on-line access to the European law.
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IV

(Notices)

NOTICES FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES AND
AGENCIES

COUNCIL

Notice for the attention of the persons and entities to which restrictive measures provided for in
Council Decision 2011/273/CFSP, as implemented by Council Implementing Decision
2011/515/CFSP, and in Council Regulation (EU) No 442/2011, as implemented by Council
Implementing Regulation (EU) No 8432011 concerning restrictive measures against Syria apply

(2011/C 245/02)

COUNCIL OF THE EUROPEAN UNION,

The following information is brought to the attention of the persons and entities that appear in the Annex
to Council Decision 2011/273/CFSP, as implemented by Council Implementing Decision
2011/515/CFSP ('), and in Annex II to Council Regulation (EU) No 442/2011, as implemented by
Council Implementing Regulation (EU) No 843/2011 (?) concerning restrictive measures against Syria.

The Council of the European Union has decided that the persons and entities that appear in the above-
mentioned Annexes should be included in the list of persons and entities subject to restrictive measures
provided for in Decision 2011/273/CFSP and in Regulation (EU) No 442/2011 concerning restrictive
measures against Syria. The grounds for designations of those persons and entities appear in the relevant
entries in those Annexes.

The attention of the persons and entities concerned is drawn to the possibility of making an application to
the competent authorities of the relevant Member State(s) as indicated in the web-sites in Annex IIl to
Regulation (EU) No 442/2011, in order to obtain an authorisation to use frozen funds for basic needs or
specific payments (cf. Article 6 of the Regulation).

The persons and entities concerned may submit a request to the Council, together with supporting docu-
mentation, that the decision to include them on the above-mentioned list should be reconsidered, to the
following address:

Council of the European Union
General Secretariat

DG K Coordination

Rue de la Loi/Wetstraat 175
1048 Bruxelles/Brussel
BELGIQUE/BELGIE

The attention of the persons and entities concerned is also drawn to the possibility of challenging the
Council’s Decision before the General Court of the European Union, in accordance with the conditions laid
down in Article 275, 2nd paragraph, and Article 263, 4th and 6th paragraphs, of the Treaty on the
Functioning of the European Union.

() O] L 218, 24.8.2011.
0J

() O] L 218, 24.8.2011, p. 1.
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EUROPEAN COMMISSION

Euro exchange rates (')
23 August 2011
(2011/C 245/03)

1 euro =
Currency Exchange rate Currency Exchange rate
usD US dollar 1,4462 AUD Australian dollar 1,3771
JPY Japanese yen 110,72 CAD  Canadian dollar 1,4260
DKK  Danish krone 7,4498 | HKD  Hong Kong dollar 11,2766
GBP Pound sterling 0.87600 NZD New Zealand dollar 1,7360
SEK Swedish krona 9,1046 SGD  Singapore dollar 1,7414
CHF Swiss franc 11410 KRW South Korean won 1558,38
ZAR South Afri 10,3816
ISK Iceland kréna ol rican rand 0,38
CNY Chinese yuan renminbi 9,2513
NOK Norwegian krone 7,8080
HRK Croatian kuna 7,4740
BGN Bulgarian lev 1,9558 ) )
N IDR Indonesian rupiah 12 355,53
CZK C k 24,41
zech koruna ’ MYR  Malaysian ringgit 4,2894
HUF Hungarian forint 271,78 PHP Philippine peso 61,206
LTL Lithuanian litas 3,4528 RUB Russian rouble 41,8255
LVL Latvian lats 0,7095 THB Thai baht 43.140
PLN Polish zloty 4,1499 BRL  Brazilian real 2,3111
RON Romanian leu 4,2574 MXN Mexican peso 17,7768
TRY Turkish lira 2,5783 INR Indian rupee 65,9830

(") Source: reference exchange rate published by the ECB.
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NOTICES FROM MEMBER STATES

Information communicated by Member States regarding closure of fisheries

(2011/C 245/04)

In accordance with Article 35(3) of Council Regulation (EC) No 1224/2009 of 20 November 2009
establishing a Community control system for ensuring compliance with the rules of the common
fisheries policy ('), a decision has been taken to close the fishery as set down in the following table:

Date and time of closure 18.7.2011

Duration 18.7.2011-31.12.2011

Member State The Netherlands

Stock or Group of stocks HKE/[571214

Species Hake (Merluccius merluccius)

Zone VI and VII; EU and international waters of Vb; international waters of XII and XIV
Type(s) of fishing vessels —

Reference number —

Web link to the decision of the Member State:

http://ec.europa.eu/fisheries/cfp/fishing_rules/tacs/index_en.htm

() O] L 343, 22.12.2009, p. 1.
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Information communicated by Member States regarding closure of fisheries

(2011/C 245/05)

In accordance with Article 35(3) of Council Regulation (EC) No 1224/2009 of 20 November 2009
establishing a Community control system for ensuring compliance with the rules of the common
fisheries policy (1), a decision has been taken to close the fishery as set down in the following table:

Date and time of closure

18.7.2011

Duration

18.7.2011-31.12.2011

Member State

The Netherlands

Stock or Group of stocks

HKE[2AC4-C

Species

Hake (Merluccius merluccius)

Zone

EU waters of Ila and IV

Type(s) of fishing vessels

Reference number

Web link to the decision of the Member State:

http:/[ec.europa.eu/fisheries/cfp/fishing_rules/tacs/index_en.htm

() O L 343, 22.12.2009, p. 1.
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Information communicated by Member States regarding closure of fisheries

(2011/C 245/06)

In accordance with Article 35(3) of Council Regulation (EC) No 1224/2009 of 20 November 2009
establishing a Community control system for ensuring compliance with the rules of the common
fisheries policy (1), a decision has been taken to close the fishery as set down in the following table:

Date and time of closure

9.7.2011

Duration 9.7.2011-31.12.2011
Member State France
Stock or Group of stocks COD/5BE6A

Species

Cod (Gadus morhua)

Zone

Vla; EU and international waters of Vb east of 12°00’ W

Type(s) of fishing vessels

Reference number

792761

Web link to the decision of the Member State:

http://ec.europa.eu/fisheries/cfp/fishing_rules/tacs/index_en.htm

() O] L 343, 22.12.2009, p. 1.
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Information communicated by Member States regarding closure of fisheries

(2011/C 245/07)

In accordance with Article 35(3) of Council Regulation (EC) No 1224/2009 of 20 November 2009
establishing a Community control system for ensuring compliance with the rules of the common
fisheries policy (1), a decision has been taken to close the fishery as set down in the following table:

Date and time of closure 2.8.2011

Duration 2.8.2011-31.12.2011

Member State Portugal

Stock or Group of stocks WHB/[8C3411

Species Blue whiting (Micromesistius poutassou)

Zone Vlllc, IX and X; EU waters of CECAF 34.1.1
Type(s) of fishing vessels —

Reference number —

Web link to the decision of the Member State:

http://ec.europa.eu/fisheries/cfp/fishing_rules/tacs/index_en.htm

() O L 343, 22.12.2009, p. 1.
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(Announcements)

ADMINISTRATIVE PROCEDURES

EUROPEAN COMMISSION

Calls for proposals — ESPON 2013 Programme
(2011/C 245/08)

ESPON is the European Observation Network for Territorial Development and Cohesion. It supports policy
development related to EU Cohesion Policy. ESPON is co-financed by the European Regional Development
Fund under Objective 3 for European Territorial Cooperation and by 31 countries (27 EU Member States
and Iceland, Lichtenstein, Norway and Switzerland).

In the framework of the ESPON 2013 Programme, Calls for Proposals are now open. Potential beneficiaries
are public and private bodies from 31 countries (EU 27 Member States, Iceland, Lichtenstein, Norway and
Switzerland). Researchers and research institutions, universities, scientists, experts, academic teams are
invited to apply. The Call on Transnational Networking Activities is dedicated to the institutions
confirmed as national ESPON Contact Points.

1. Call for Proposals for Applied Research projects:
— European Neighbour Regions (budget EUR 750 000)
— Small and Medium sized Towns in their Functional Territorial Context (budget EUR 650 000)
— The territorial dimension of Poverty and Social Exclusion in Europe (budget EUR 750 000)
— Economic Crises: Resilience of Regions (budget EUR 759 153)
2. Call for Proposals on Targeted Analyses based on Expressions of Interest by Stakeholders:
— Growth Poles in South-East of Europe (budget EUR 360 000)
— Key Indicators for Territorial Cohesion and Spatial Planning (budget EUR 360 000)
— Liveable Landscapes for Sustainable Territorial Development (budget EUR 379 796,09)
— Landscape Policy for the 3 Countries Park (budget EUR 360 000)
— North Sea — Spreading Transnational Results (budget EUR 340 000)

The themes indicated above for the Targeted Analyses will be included in the call under the condition that
an agreement is signed with the stakeholders behind the project ideas. The themes will therefore only be
confirmed by the day of launching the call on 24 August 2011. The themes finally included in the call will
be made available on the ESPON website: http:/[www.espon.cu
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3. Call for Proposals within the ESPON Scientific Platform:
— EU Territorial Monitoring and Reporting (budget EUR 598 000)
— ESPON Atlas on European Territorial Structures and Dynamics (budget EUR 150 000)
— Detecting Territorial Potential and Challenges (budget EUR 350 000)
— Territorial Evidence Packs for ERDF Programmes (budget EUR 500 000)
— ESPON Online Mapping Tool (budget EUR 150 000)

— Territorial Monitoring in a European Macro Region — A test for the Baltic Sea Region (budget
EUR 360 000)

4. Call for Proposals for Transnational Networking Activities by the ESPON Contact Point network:

— Capitalisation activities at transnational level by the ESPON Contact Point Network (budget
EUR 600 227)

The deadline for submitting proposals is 20 October 2011.
An Info Day and Partner Café for potential beneficiaries will take place on 13 September 2011 in Brussels.

All the documentation related to the Calls, including the procedure for applying, the eligibility rules, the
evaluation criteria and the application form, is available at the ESPON website: http://www.espon.eu
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PROCEDURES RELATING TO THE IMPLEMENTATION OF COMPETITION
POLICY

EUROPEAN COMMISSION

STATE AID — THE UNITED KINGDOM
State aid SA.18859 — 11/C (ex NN 65/10)

Relief from aggregates levy in Northern Ireland (ex N 2/04)

Invitation to submit comments pursuant to Article 108(2) of the TFEU

(Text with EEA relevance)

(2011/C 245/09)

By means of the letter dated 13 July 2011, reproduced in the authentic language on the pages following this
summary, the Commission notified the United Kingdom of its decision to initiate the procedure laid down
in Article 108(2) of the TFEU concerning the abovementioned measure. The Commission also invited the
United Kingdom pursuant to Article 11(1) of Regulation (EC) No 659/1999 to submit comments on the
Commission’s intention to initiate the formal investigation procedure.

Interested parties may submit their comments on the measure within one month of the date of publication

of this summary and the following letter, to:

European Commission
Directorate-General for Competition
State aid Registry

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax +32 22951242

These comments will be communicated to the United Kingdom. Confidential treatment of the identity of
the interested party submitting the comments may be requested in writing, stating the reasons for the

request.

MEANINGFUL SUMMARY
PROCEDURE

The United Kingdom notified a relief from the aggregates levy
in Northern Ireland measure by letter of 5 January 2004,
registered on 9 January 2004. The measure was notified as a
modification of the original relief from the aggregates levy in
the Northern Ireland (phased introduction of the levy) which
was approved by the Commission in its Decision N 863/01. On
7 May 2004, the Commission adopted a no objection decision
with respect to this measure. On 30 August 2004, the British
Aggregates Association, Healy Bros. Ltd and David K. Trotter &
Sons Ltd (thereinafter ‘the applicants’) launched an appeal
against the abovementioned Commission’s no objection
decision (the action was registered under T-359/04).

On 9 September 2010, the General Court annulled the above-
mentioned Commission decision. According to the judgment
the Commission was not entitled to adopt lawfully the
decision not to raise objections, as it had not examined the
question of possible tax discrimination between the domestic
products in question and imported products originating in
Ireland. The Commission did not appeal this judgment.

The UK authorities suspended the implementation of the
measure as from 1 December 2010 by revoking the Aggregates
Levy (Northern Ireland Tax Credit) Regulations 2004.
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DESCRIPTION OF THE MEASURE

The 80 % relief from the aggregates levy (thereinafter the ‘AGL))
was applied to virgin aggregate extracted in Northern Ireland
and commercially exploited there and processed products from
aggregates extracted in Northern Ireland commercially exploited
there.

The AGL as such is an environmental tax on the commercial
exploitation of aggregates and it is applied to rock, sand or
gravel. It was introduced by the United Kingdom with effect
from 1 April 2002 for environmental purposes: to maximise
the use of recycled aggregate and other alternatives to virgin
aggregate; and to promote the efficient extraction and use of
virgin aggregate, which is a non-renewable natural resource.

In order to more effectively achieve the intended environmental
objectives which were not brought about by the AGL, the UK
authorities made the relief conditional upon claimants formally
entering into and complying with negotiated agreements with
the UK authorities, committing the claimants to a programme
of environmental performance improvements over the duration
of the relief.

ASSESSMENT

Firstly, in the light of the General Court’s judgment, the
Commission assessed whether there is an intrinsic link
between the aid measure itself, granted by way of a tax relief,
and the discriminatory tax treatment of imported products. As
such link was established in the present case, the Commission
had to assess whether the aid measure did not involve a
discriminatory internal taxation in breach of Article 110 of
the TFEU (ex Article 90 EC). The Commission recalls mainly
the case-law concerning national legislation providing tax
advantages to domestic products in case they are produced
under certain environmental standards. Such internal taxation
is not considered compatible with Article 110 of the TFEU if
the advantage is not extended to imported products manu-
factured under the same standards. As this was not the case
for the AGL relief in Northern Ireland, accordingly, the
Commission has doubts whether the modified AGL relief
applicable in Northern Ireland complied with the Treaty, in
particular Article 110 of the TFEU.

These doubts on compliance with Article 110 of the TFEU
preclude the Commission from finding the measure compatible
with the internal market at this stage. While recalling these
doubts, as regards the compliance of the measure with State
aid rules, the Commission assessed the measure at hand under
the Environmental Aid Guidelines, in particular their rules
concerning the aid in the form of exemptions or reductions
from environmental taxes. Considering the unlawful character
of the aid granted under the modified AGL relief in Northern
Ireland due to the annulment of the compatibility basis of the
measure by the General Court, the Commission assessed the
measure at hand under the 2001 Environmental Aid Guidelines
and as from 2 April 2008 (ie. the day from which they are
applicable) under the 2008 Environmental Aid Guidelines.

As regards specifically the assessment under 2001 Environ-
mental Aid Guidelines, the Commission came to the conclusion
that their conditions are met, again recalling that doubts on
compliance with Article 110 of the TFEU preclude the
Commission from finding the measure compatible with the
internal market at this stage.

As for the 2008 Environmental Aid Guidelines, the
Commission came to the preliminary conclusion that it has
doubts whether the condition of necessity of the aid is met,
in particular whether the substantial increase in production
costs cannot be passed on to final customers without
important sales reductions. The Commission notes in this
context that although the information provided by the UK
authorities shows a very significant increase in the production
costs due to the AGL, which would normally make it likely that
such increase cannot be passed on without important sales
reductions, in the light of the insufficiently detailed information,
the Commission at this stage cannot conclude that this
compatibility condition is met.

Accordingly, on the basis of the preliminary analysis, the
Commission has doubts on the compliance of the measure
‘Relief from aggregates levy in Northern Ireland (ex N 2/04)
with the Treaty and on the compatibility with the internal
market. In accordance with Article 4(4) of Regulation (EC) No
659/1999 the Commission has decided to open the formal
investigation procedure and invites third parties to submit
comments.

TEXT OF THE LETTER

‘The Commission wishes to inform the UK authorities that,
having examined the information supplied by them on the
aid referred to above, it has decided to open the formal inves-
tigation procedure under Article 108(2) of the Treaty on the
Functioning of the European Union (TFEU).

1. PROCEDURE

1. The United Kingdom notified the measure at hand by letter
of 5 January 2004, registered on 9 January 2004.

2. The measure was notified as a modification of the original
relief from the aggregates levy in the Northern Ireland (!)
which was approved by the Commission in its Decision of
24 April 2002 in case N 863/01 (?).

3. On 7 May 2004, the Commission adopted a no objections
decision with respect to this measure ().

4. On 30 August 2004, the British Aggregates Association,
Healy Bros. Ltd and David K. Trotter & Sons Ltd
launched an appeal against the abovementioned
Commission Decision (the action was registered under
Case T-359/04).

(") The phased introduction of the AGL.
() OJ C 133, 5.6.2002, p.11.
() O] C 81, 2.4.2005, p. 4.
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5. On 9 September 2010, the General Court annulled the 2.3. The modified AGL relief in Northern Ireland

10.

")
)
)

()

abovementioned Commission Decision (!). According to
the judgment, the Commission was not entitled to adopt
lawfully the decision not to raise objections as it had not
examined the question of a possible tax discrimination
between the domestic products in question and imported
products originating from Ireland. The Commission did not
appeal this judgment.

On 15 December 2010 and 21 December 2011, the UK
authorities submitted additional information concerning the
measure at hand, including documents concerning the
suspension of the implementation of the measure as from
1 December 2010 by revoking the Aggregates Levy
(Northern Ireland Tax Credit) Regulations 2004 (S.I.
2004/1959).

The Commission requested additional information by letter
of 2 February 2011. The UK authorities submitted further
information by letters of 7 March 2011 and 10 June 2011.

2. DESCRIPTION
2.1. The aggregates levy

The aggregates levy (hereinafter the “AGL”) is an environ-
mental tax on the commercial exploitation of aggregates
and is applied to rock, sand or gravel. It was introduced
by the United Kingdom with effect from 1 April 2002 for
environmental purposes in order to maximise the use of
recycled aggregate and other alternatives to virgin aggregate
and to promote the efficient extraction and use of virgin
aggregate, which is a non-renewable natural resource. The
environmental costs of aggregate extraction being addressed
through the AGL include noise, dust, damage to biodi-
versity and to visual amenity.

The AGL is applied to virgin aggregate extracted in the
United Kingdom and to imported virgin aggregate on its
first use or sale in the United Kingdom (?). The rate at the
time of the original notification was GBP 1,60 per
tonne (*). It does not apply to secondary and recycled
aggregates and to virgin aggregates exported from the
United Kingdom.

2.2. The original AGL relief in Northern Ireland

In its Decision of 24 April 2002 (N 863/01), the
Commission considered that the phased introduction of
the AGL in Northern Ireland was compatible with Section
E.3.2 of the Community Guidelines on State aid for envi-
ronmental protection (¥ (“the 2001 Environmental Aid
Guidelines”). The approved aid took the form of a five-
year degressive scheme of tax relief, starting in 2002 and
ending in 2007. The original AGL relief in Northern Ireland
covered only the commercial exploitation of aggregate used
in the manufacture of processed products.

Case T-359/04 British Aggregates a. o. v Commission, judgment of

9 September 2010, not yet reported.

The AGL is applied to imported raw aggregate, but not to aggregate
contained in imported processed products.

On 2 April 2008, i.c. the day from which the 2008 Environmental
Aid  Guidelines were applicable, the level of AGL was GBP
1,95/tonne.

O] C 37, 3.2.2001, p. 3.

11.

12.

13.

14.

15.

The present Decision concerns exclusively the modified
AGL relief in Northern Ireland, which was applied to
virgin aggregate extracted in Northern Ireland and
commercially exploited there and processed products
from aggregate extracted in Northern Ireland commercially
exploited there.

2.3.1. Background

The UK authorities explained that, since the introduction of
the scheme in 2002, the levy put firms in the Northern
Ireland aggregates industry in a more difficult competitive
position than initially anticipated. After the gradual intro-
duction of the levy in Northern Ireland, there has been an
increase in illegal quarrying, and an increase in undeclared
imports of aggregate into Northern Ireland from the
Republic of Ireland. No aggregates levy was paid in either
case. Consequently, the legitimate quarries paying the levy
are being undercut by illegal sources operating outside the
levy and therefore losing sales to these illegal sources. The
findings in a report commissioned by the UK authorities
from the Symonds’ Group (specialist consultants in the
quarrying/construction  sectors) and other evidence
available to the UK Customs and Excise authorities, who
were responsible for enforcing the levy, confirmed this
development.

According to the UK authorities at the time of the original
notification, the Quarry Products Association Northern
Ireland indicated over 38 quarries which they considered
to be operating illegally. There was also evidence, as set out
in the Symonds Report, of a significant volume of unre-
corded imports of aggregate from the Republic of Ireland,
on which the levy was being evaded.

Furthermore, the UK authorities explained that, while the
AGL is having an appreciable positive environmental effect
in Great Britain (details below in points 32-36), it has not
been working as intended in Northern Ireland, where the
availability of levy-free recycled and alternative materials is
very limited and localised, and the infrastructure of
collecting and processing such materials is almost non-
existent.

2.3.2. Modification

In order to provide additional time to the aggregate
industry in Northern Ireland to adapt and to achieve the
intended environmental effects, the original relief scheme
(phased introduction of the AGL) was modified. The relief
applied to all types of virgin aggregate, i.e. not only to
aggregates used in the manufacturing of processed
products, as it was the case for the original relief in case
N 863/01, but also to virgin aggregates used directly in the
raw state (°).

(°) The aggregates extracted in Northern Ireland and shipped to any

destination in Great Britain were liable to the AGL at the full rate.
This was also the case for aggregate extracted in Northern Ireland
that was used in the manufacturing of processed products shipped
to Great Britain. This ensured that aggregates and processed products
from Northern Ireland did not enjoy a competitive advantage in the
market of Great Britain.
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payable, and was intended to be a transitional arrangement.
It came into effect on 1 April 2004 and was supposed to

ticity of demand

continue until 31 March 2011 (i.e. nine years from the 21. As regards the aggregates production costs, the UK
start of the AGL on 1 April 2002) (). authorities explained that they vary significantly from
quarry to quarry and that the same is valid for the
2.3.3. Environmental agreements prices (3). The average selling price ex-quarry for different
classes of aggregates is summarised in Table 1 below (?).
In order to more effectively achieve the intended environ- Profit margins are again variable, but the industry estimates
mental objectives, the UK authorities made the relief condi- that 2% to 5 % is a typical level.
tional upon claimants formally entering into and
complying with negotiated agreements with the UK Table 1
authorities, committing the claimants to a programme of . )
environmental performance improvements over the Selling price
duration of the relief.
Type of rock Price ex-quarry before tax (GBP/tonne)
The key criteria for entry into the scheme were that:
Basalt 4,21
(a) the requisite planning permission(s) and environmental
regulatory permits etc. had to be in place for each Sandstone 437
eligible site; and
Limestone 3,72
(b) the site operator was required to “sign-up” to a regime
of environmental audits. The first audit had to be Sand and gravel 4,80
commissioned and submitted within 12 months of
the date of entry to the scheme and updated every Other 5,57
two years thereafter.
Each agreement was individually tailored to the circum- Weighted average price b2
stances of the quarry, taking into account, for example,
current standards and scope for improvement. The areas
of performance covered were: air quality; archaeology and 22. As regards in general the difference in price levels between
geodiversity; biodiversity; blasting; community responsi- Northern Ireland and Great Britain, the UK authorities
bility; dust; energy efficiency; groundwater; landscape and explain that suppliers in Northern Ireland have never
visual intrusion; noise; oil and chemical storage and been able to charge the same price as in Great Britain.
handling; restoration and aftercare; use of alternatives to The UK authorities illustrated this by the information
primary aggregates; surface water; off-site effects of presented in Table 2 below. The levy at the full rate
transport; and waste management. would therefore represent a much higher proportion of
the selling price in an already suppressed market. This
The Department of Environment in Northern Ireland was inability to pass on costs to customers has been a
responsible for monitoring these agreements, and the relief significant historic factor in the lack of investment in envi-
is withdrawn for those firms which have significant short- ronmental improvement and is explained by economic
comings. (fragmentation of the market) and geological factors.
Table 2
2001 2002 2003 2004 2005 2006 2007 2008
NI aggregates cost GBP/tonne 2,9 3,1 3,5 3,4 3,9 3,6 4,3 4,3
GB aggregates cost GBP[tonne 7,9 8,4 9,0 7,7 8,8 9,7 9,2 10,9

23.

As regards the price elasticity of demand, the UK authorities explained, based on a survey of research

literature (), that the price elasticity of demand for aggregates ranges from 0,2 to 0,5. The UK
authorities’ examination of aggregates quantity and price data for Great Britain and Northern Ireland
suggests that for most types of aggregates the price elasticity ranges from close to zero to about 0,52.
The UK authorities could therefore conclude tentatively that the demand for aggregates in Northern

Ireland is relatively inelastic.

As referred to above, the implementation of the AGL relief in

Northern Ireland was suspended as from 1 December 2010.

Ecotec (1998) Report; EEA Report (No 2/2008) effectiveness of
environmental taxes and charges for managing sand, gravel and
rock extraction in selected EU countries; British Geological Survey
(2008): The need for indigenous aggregates production in England.

A

)

The information was submitted by the UK authorities for the

purposes of an assessment of the measure on the basis of the
2008 Environmental Aid Guidelines. DETI Minerals Statement 2009.
Distribution costs depend on haulage distances, with haulage costs
in the range of 15 to 20 pence per tonne per mile, with aggregate
being delivered within 10 to 15 miles, depending on local circum-
stances.
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2.3.5. Pass-on and sales reductions

As regards the pass-on of increased production costs to final customers and potential sales reductions,
the UK authorities referred to the abovementioned Symonds Report. According to the UK authorities,
the report demonstrates that, following the introduction of the levy in 2002, the average price of
aggregate in Northern Ireland had increased by much less than would have been expected if the AGL
had been passed on in full, and that this was linked to a fall in legitimate sales, which was propor-
tionally much larger than the fall recorded in Great Britain.

Furthermore, the UK authorities explained that the Symonds Report confirmed that the sales of
aggregate, and in particular the sales of low-grade aggregate and fill, fell in the year ending
31 March 2003 compared with the levels experienced in the two pre-AGL years. The Symonds
Report showed (see Table 3 below) that the production from legitimate quarries in calendar year
2002 was significantly below the established trend in aggregate sales (generally, over the last 30
years, there had been a rising trend in aggregate sales in Northern Ireland). In Great Britain
aggregate production fell in 2002 by 5,7 %, compared with a slight increase the previous year
(however, trend analysis showed that in Great Britain the production had generally been in a
declining trend over the previous 10 years).

Table 3

A summary of Symonds’ assessment of the fall in sales by legitimate quarries in Northern Ireland

Fall, Fall,
2001-2003 2002-2003
(%) (%)

2000-2001
(million tonnes)

2001-2002
(million tonnes)

2002-2003

Product (million tonnes)

26.

27.

Sand and gravel 2,35 2,34

1,91 -18,7 -84

Crushed rock 7,86 7,88

7,27 =75 -7,7

Fill material 3,00 3,89

1,71 -43,0 -56,0

Total 13,21

-17,6 -22,8

The UK authorities explained in this context that the data
provided by Symonds indicated that once the levy had been
introduced at GBP[tonne 1,60, the average price of
aggregates in Northern Ireland had risen by about 25-30
penceftonne in 2002 compared with 2001, whereas in
Great Britain the price had risen by GBP 1-1,40/tonne.
Even allowing for the fact that aggregate used in
processed products, which benefited from an 80 % relief
under the original 2002 degressive credit scheme in
Northern Ireland, is included in that average, that implies
that quarry operators in Northern Ireland were having to
absorb a substantial proportion of the levy. On the
assumption that processed products used half of the
aggregate production in Northern Ireland, and that their
price was unaffected by the levy in 2002, that still
implies according to the UK authorities that, on average,
over GBP 1/tonne of the levy had to be absorbed on each
tonne of aggregate sold for use in its raw state.

As regards specifically the manufacturers using aggregates
in their processed products, the UK authorities explained in
this context that, because of the original relief for aggregate
used in processed products (N 863/01), the additional costs
fell very largely on Northern Ireland producers of aggregate
for use in its raw state. But importantly the original relief
(phased introduction of the AGL) was to be withdrawn by
stages. Therefore, if the original relief had not been
modified in 2004, the processed products sector too
would have begun to suffer from the same economic
difficulties of loss of demand and inability to pass on the
extra levy costs to its customers.

2.3.6. Other information

28. The estimated annual budget (State resources foregone)

varied at the time of the original notification between
GBP 15 million (2004-2005) and GBP 35 million (2010-
2011).

29. As regards the number of beneficiaries, it was estimated

that approximately 170 quarry operators would be eligible.

30. The granting authority of the AGL relief in Northern

Ireland was Her Majesty’s Revenue & Customs.

2.4. Position of third parties, appreciable positive
effects

31. In the context of the assessment by the Commission of the

original notification of the modified AGL relief in Northern
Ireland, the British Aggregates Association (BAA), other
associations of producers and individual undertakings
contested in their letters that the AGL has an appreciable
positive impact in terms of environmental protection. The
Commission therefore asked the UK authorities to submit
additional information concerning this issue.

32. The UK authorities provided in this context empirical

information based on the initial assessment of the AGL’s
environmental impact using all available data. The
submitted information suggested that in Great Britain the
aggregates levy had appreciable effects.
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. As regards the aggregate production, the UK authorities

explained that the amount of virgin material extracted fell
significantly in 2002 compared to earlier years and by
5,7 % compared to 2001. In 2002 the production of
sand and gravel decreased by 6 % compared to 2001.
The production of marine sand and gravel output fell by
5,9 % in 2002 compared to 2001. There was also a gradual
decline in the production of crushed rock.

As for the aggregate costs, it was explained by the UK
authorities that the costs of aggregates subject to the levy
were significantly higher than the costs of aggregates that
were not subject to the levy — by about GBP 1,40 per
tonne for crushed rock and just over GBP 1 per tonne for
sand and gravel. It therefore appeared that the environ-
mental costs of the supply of aggregates were passed on,
to a large extent, to the consumers. This is consistent with
the objective of incorporating the negative environmental
externalities of the quarrying the aggregates into the cost of
those aggregates.

With respect to the substitution by recycled and alternative
materials, the UK authorities mentioned that the scope of
the levy is encouraging the substitution of virgin aggregate
by recycled or secondary aggregate products. In particular,
the sales of slate waste and china clay waste increased,
reducing both the demand for virgin aggregates and the
tipping of such alternative materials. Aggregates recycling
companies reported sales increases for 2002 and 2003.

Finally, as regards the investments in recycling, the UK
authorities mentioned that the AGL had an effect in rein-
forcing and supporting the active considerations by the
construction industry of recycled aggregates in the
construction market. A new recycling plant was opened
in South Yorkshire and an East Midlands road construction
company also opened a new recycling facility.

3. ASSESSMENT

3.1. State aid within the meaning of Article 107(1) of
the TFEU (ex Article 87(1) EC) ()

. State aid is defined in Article 107(1) of the TFEU as any aid

granted by a Member State or through State resources in
any form whatsoever, which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods in so far as it affects trade
between Member States.

The AGL relief was granted through State resources, in the
form of a tax rate reduction, to companies situated in a
defined part of the territory of the UK (Northern Ireland),
favouring them by reducing the costs that they would
normally have to bear. The recipients of the aid are
involved in the extraction of aggregates or in the manu-
facturing of processed products, which are economic
activities involving trade between Member States.

Accordingly, the Commission concludes that the notified
measure constitutes State aid within the meaning of
Article 107(1) of the TFEU (ex Article 87(1) EC).

The definition of State aid laid down in Article 107(1) of the TFEU

did not change from the one contained in Article 87(1) EC which
was in force when the original notification was submitted in 2004.

3.2. Lawfulness of the aid

40. Despite the fact that the measure at hand was notified to
the Commission and put into effect only after the
Commission adopted a positive decision, the recipients of
the aid cannot entertain any legitimate expectations as to
the lawfulness of the implementation of the aid, since the
Commission’s decision was challenged in due time before
the General Court (3. Following the annulment by the
General Court of the Commission’s no objections
decision, that decision must be considered void with
regard to all persons as from the date of its adoption.
Since the annulment of the Commission’s decision put a
stop, retroactively, to the application of the presumption of
lawfulness, the implementation of the aid in question must
be regarded as unlawful ().

3.3. Compatibility of the aid

41. It is a matter of settled case law that although Articles 107
and 108 of the TFEU leave a margin of discretion to the
Commission for assessing the compatibility of an aid
scheme with the requirements of the internal market, this
assessment procedure must not produce a result which is
contrary to the specific provisions of the TFEU. The
Commission is obliged to ensure that Articles 107 and
108 of the TFEU are applied consistently with other
provisions of the TFEU. This is according to the General
Court all the more necessary where those other provisions
also pursue the objective of undistorted competition in the
internal market (*).

42. Furthermore, the General Court recalled that the power to
use certain forms of tax relief, particularly when they are
aimed at enabling the maintenance of forms of production
or undertakings which, without those specific tax privileges,
would not be profitable due to high production costs, is
subject to the condition that the Member States using that
power extend the benefit thereof in a non-discriminatory
and non-protective manner to imported products in the
same situation (°).

43. The Commission refers in this context to the fact that
Article 110 of the TFEU (%) () ensures the free movement
of goods between the Member States in normal conditions
of competition by the elimination of all forms of protection
that may result from the application of internal taxation
that discriminates against products from other Member
States.

(3) See Case C-199/06 CELF [2008] ECR 1-469, paragraphs 63 and 66

to 68.
(}) See Case C-199/06 CELF, cited above, paragraphs 61 and 64.
(*) Case T-359/04 British Aggregates a. o. v Commission, cited above,
paragraph 91.
(°) Case T-359/04 British Aggregates a. o. v Commission, cited above,
paragraph 93.
() “No Member State shall impose, directly or indirectly, on the
products of other Member States any internal taxation of any kind
in excess of that imposed directly or indirectly on similar domestic
products.
Furthermore, no Member State shall impose on the products of
other Member States any internal taxation of such a nature as to
afford indirect protection to other products.”
The rules for national internal taxation as laid down in Article 110
of the TFEU did not change from those contained in Article 90 EC
which was in force when the original notification was submitted in
2004.

=
-
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As set out above, the aid is provided in the form of a tax
rate reduction from an environmental tax, the AGL, to
companies established in Northern Ireland which have
entered into environmental agreements. This provides
these companies with an advantage by reducing the costs
that they would normally have to bear. The relief was
introduced to provide additional time to the aggregate
industry of Northern Ireland to adapt, as the introduction
of the AGL had put firms in Northern Ireland in a more
difficult competitive situation than initially anticipated.

Aggregate producers established in Ireland may not, under
the United Kingdom legislation, enter into an environ-
mental agreement and are not otherwise eligible to
benefit from the AGL exemption scheme by showing, for
example, that their activities comply with the environ-
mental agreements which aggregates producers in
Northern Ireland may conclude. Since aggregate products
imported from Ireland are therefore taxed at the full AGL
rate, and this differentiated taxation of the same product
results from the AGL scheme itself, there is an intrinsic link
between the aid measure, granted by way of a tax relief,
and the discriminatory tax treatment of imported products.

Therefore, in the present case, the Commission considers
that it must also assess whether the aid measure complies
with the rule laid down in Article 110 of the TFEU. In
these circumstances, a violation of Article 110 of the
TFEU would preclude the Commission from finding the
measure compatible with the internal market. As the
General Court stated in its judgment of 9 September
2010 in relation to the present case, aid cannot be imple-
mented or approved in the form of tax discrimination in
respect of products originating from other Member
States (1).

3.3.1. Compliance with Article 110 of the TFEU

According to settled case-law, charges resulting from a
general system of internal taxation applied systematically,
in accordance with the same objective criteria, to categories
of products irrespective of their origin or destination fall
within the scope Article 110 of the TFEU. It should
therefore be ascertained whether a levy such as the AGL
constitutes internal taxation within the meaning of
Article 110 of the TFEU. In this respect, the Commission
notes that the AGL, which is of a fiscal nature, is levied on
virgin aggregate extracted in the United Kingdom and to
imported virgin aggregate on its first use or sale in the
United Kingdom. It applies to imported aggregates in the
same way as it applies to aggregates extracted in the United
Kingdom. Consequently, a levy such as the AGL amounts
to internal taxation, for the purposes of Article 110 of the
TFEU.

According to settled case-law, the first paragraph of
Article 110 of the TFEU is infringed where the tax levied
on the imported product and that levied on the similar
domestic product are calculated in a different manner on
the basis of different criteria which lead, if only in certain
cases, to higher taxation being imposed on the imported
product. It follows that a system of taxation is compatible
with Article 110 of the TFEU only if it is so arranged as to
exclude any possibility of imported products being taxed

Case T-359/04 British Aggregates a. o. v Commission, cited above,

paragraph 92.

49.

50.

51.

52.

53.

54.

)
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more heavily than domestic products and, therefore, only if
it cannot under any circumstances have a discriminatory
effect.

Under the AGL relief applicable in Northern Ireland, a
reduced rate is levied on virgin aggregates extracted there
by producers having entered into environmental
agreements.

Virgin aggregates extracted in other Member States are not
eligible to benefit from the AGL relief, since aggregate
producers established in other Member States may not,
under the United Kingdom legislation, enter into an envi-
ronmental agreement. Producers of such aggregates do not
even have the possibility to show, for example, that their
activities comply with the environmental agreements that
aggregate producers in Northern Ireland may conclude.
Accordingly, identical products imported from other
Member States are taxed at the full AGL rate.

Such distinction cannot in the Commission’s view be
justified on the grounds that the UK authorities cannot
conclude environmental agreements with producers of
aggregates established outside the United Kingdom,
because those authorities have jurisdiction in the United
Kingdom only. The UK legislation might have for
example given importers the opportunity to demonstrate
that the aggregates imported into Northern Ireland had
been produced in a way that they comply with the envi-
ronmental requirements imposed on beneficiaries in
Northern Ireland in the agreements.

Furthermore in this context, the Commission recalls the
case-law concerning national legislation providing tax
advantages to domestic products in case they are
produced under certain environmental standards. Such
internal taxation is not considered compatible with
Article 110 of the TFEU if the advantage is not extended
to imported products manufactured under the same
standards (2).

Finally, the Commission points out that Article 110 of the
TFEU targets the level of taxation imposed directly or
indirectly on the products concerned (’), i.e. the tax
burden each of the products has to bear. Thus, the focus
is on the fact that the tax forms a cost element relevant to
the formation of the price, and thus to the competitive
position of the product vis-a-vis similar products (¥). It
follows that the identity of the taxpayer is not at the
core of the assessment.

Accordingly, the Commission doubts whether the modified
AGL relief applicable in Northern Ireland complies with the
Treaty, in particular Article 110 of the TFEU. These doubts
preclude the Commission from finding the measure
compatible with the internal market at this stage.

Case 21/79 Commission v Italy [1980] ECR p. 1, paragraphs 23 to

26; and in particular Case C-213/96 Outukumpu [1998] ECR [-1777,
paragraphs 30 et seq.

The identity of the taxpayer as such is therefore of limited
importance.

“Thus [Article 110] must guarantee the complete neutrality of
internal taxation as regards competition between domestic
products and imported products.” (Case 252/86 Bergandi [1988]
ECR p. 1343, paragraph 24).
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3.3.2. Compatibility of the measure under the Environmental (a) the tax in question must have an appreciable positive
Aid Guidelines impact in terms of environmental protection;

55. Cons1der1ng the e.nv1r0nmental objective of the measure (b) the derogations for the firms concerned must have been
and notw1thstanfin}g the doubts expressed aboye. .(pomt decided on when the tax was adopted or must have
54), the Commission has .assessed the compatibility of become necessary as a result of a significant change
the measure at har}d according to Amde 107(3)(c) (,)f the in economic conditions that placed the firms in a
TFEU and in the hght. of the Guidelines on State Aid for particularly difficult competitive situation. In the latter
Environmental Protection. instance, the amount of the reduction may not exceed

56. The Commission originally assessed the measure under the the Increase 1n_Costs resulting from the change in
2001 Environmental Aid Guidelines. In the meantime, the economic conditions. Once there is no longer any

. . s / i i he reduction must no longer apply.”.
2008 Environmental Aid Guidelines have been adopted. As Increase in Costs, t 8¢r appy
noted in point 40 above, the result of the annulment of the ) )
Commission Decision of 7 May 2004 is that the measure 61. Point 51(1) provides that:
as it has been applied since that date (and until its
suspension on 1 December 2010) must be considered as “These exemptions can constitute operating aid which may
being unlawful. The Commission has stated that it will be authorised on the following conditions:
always assess the compatibility of unlawful State aid with
the internal market in accordance with the substantive 1. When, for environmental reasons, a Member State
criteria set out in any instrument in force at the time introduces a new tax in a sector of activity or on
when the aid was granted (!). Nothing in the 2008 Envi- products in respect of which no Community tax
ronmental Aid Guidelines suggests that this rule should not harmonisation has been carried out or when the tax
be applied to the present case. Those Guidelines specify, in envisaged by the Member State exceeds that laid down
point 204, that Commission decisions on notifications by Community legislation, the Commission takes the
taken after the publication of the Guidelines in the view that exemption decisions covering a 10-year
Official Journal of the European Union will be based period with no degressivity may be justified in two
exclusively on that text, even if the notification predates cases:
that publication. And point 205 simply restates the
position set out in the notice as regards aid that has not (a) these exemptions are conditional on the conclusion
been notified (and is therefore unlawful). of agreements between the Member State concerned
and the recipient firms whereby the firms or
>7. Consi.dering that .the'a.id was granted dur.ing the Peri‘?d associations OfP firms undertake to yachieve environ-
covering the applicability of the 2001 Epwronmental Aid mental protection objectives during the period for
Guu_iehnes as we'll as _aftf_:r the pubhcau(')n. of the 2008 which the exemptions apply or when firms
Environmental Aid Guidelines, the Commission will assess conclude voluntary agreements which have the
the measure at hand pursuant to: same effect. Such agreements or undertakings may
(a) the 2001 Environmental Aid Guidelines; and relate, among other th}'ngs,. toa .regluction in energy
consumption, a reduction in emissions or any other
(b) the 2008 Environmental Aid Guidelines as from 2 April environmental - measure. The substance of the
2008. agreements must be negotiated by each Member
State and will be assessed by the Commission
Ad (a) Compatibility of the measure under the 2001 Environ- when the aid projects are notified to it. Member
mental Aid Guidelines States must ensure strict monitoring of the
commitments entered into by the firms or

58. Section E.3.2 of the 2001 Environmental Aid Guidelines associations of firms. The agreements concluded
concerns rules applicable to all operating aid in the form of between a Member State and the firms concerned
tax reductions or exemptions. must stipulate the penalty arrangements applicable

if the commitments are not met.

59. The AGL was introduced in April 2002. That the rate
effectively applicablg was not 100 % for all operators These provisions also apply where a Member State
across all. of the United Kingdom does not alter this fe}ct makes a tax reduction subject to conditions that
or the principle that t.he. new tax should apply to the entire have the same effect as the agreements or
territory. The Commission will there.fo.re treat the AGL as commitments referred to above:
an existing tax in the sense of the distinction made in the
abovementioned section between new and existing taxes. . .
Furthermore, there is no harmonisation at EU level of (b) these e)}emptlons need not be conditional on the
this tvbe of tax. conclusion of agreements between the Member

yp o ' )
State concerned and the recipient firms if the
60. Point 51(2) provides that: following alternative conditions are satisfied:

)

“The provisions in point 51.1 may be applied to existing
taxes if the following two conditions are satisfied at the
same time:

Commission Notice on the determination of the applicable rules for

the assessment of unlawful State aid, O] C 119, 22.5.2002, p. 22.

— where the reduction concerns a Community tax,
the amount effectively paid by the firms after the
reduction must remain higher than the
Community minimum in order to provide the
firms with an incentive to improve environ-
mental protection,
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— where the reduction concerns a domestic tax
imposed in the absence of a Community tax,
the firms eligible for the reduction must never-
theless pay a significant proportion of the
national tax.”.

. With respect, first, to point 51(2), the Commission notes

that the tax is levied on activities for reasons of environ-
mental protection. Its aim is to protect the environment by
contributing to reducing the extraction of virgin aggregates
and encouraging the use of alternative materials (point

51(2)()-

Given that, at the time of the notification of the
amendment in 2004, the measure had already been in
operation for two years, the UK was able to provide
empirical information on the effects of the AGL (described
above in points 32-36). It is therefore clear that the AGL
has appreciable positive environmental effects in the
majority of the territory of the UK in line with the
requirement of point 51(2)(a) of the 2001 Environmental
Aid  Guidelines. What is more, the environmental
agreements concluded with aggregates companies in
Northern Ireland benefiting from 80 % AGL relief clearly
have positive environmental effects and do not in any way
undermine the objectives pursued by the AGL. On the
contrary, they aim to encourage those companies to pay
at least a part of the tax and contribute to improving
environmental performance, rather than becoming a part
of the illegal aggregates market.

The Commission also notes that the fundamental decision
to relieve certain firms in Northern Ireland from the AGL
was already taken when the tax was introduced on 1 April
2002 (point 51(2)(b), first sentence).

In the light of the above, the Commission considers that
the conditions of point 51(2) of the 2001 Environmental
Aid Guidelines have been fulfilled.

In relation to point 51(1), tax exemption decisions covering
a 10-year period with no degressivity may be justified in
two cases. The UK authorities submitted that both grounds
for justification were fulfilled. That said, despite the intro-
duction of compulsory environmental agreements in 2004
(point 51(1)(a)), the arguments of the UK authorities submit
focus on the other scenario: the reduction concerns a
domestic tax imposed in the absence of a Community
tax and the firms eligible for the reduction nevertheless
pay a significant proportion of the national tax (point
51(1)(b), second indent).

In the present case, the relief does indeed concern a
domestic tax imposed in the absence of a Community
tax. The UK authorities proposed to maintain the tax at
the level of 20 % of the full rate, which the Commission
considers significant ().

For these reasons, the compatibility conditions laid down in
the 2001 Environmental Aid Guidelines may be considered

See for instance Commission Decision on case N 449/01 (Germany)

— Continuation of the ecological tax reform (O] C 137, 8.6.2002,
p. 34). Furthermore, this position was confirmed in the 2008 Envi-
ronmental Aid Guidelines where the payment of 20 % of the tax was
explicitly “codified” as a proportionality condition of the aid granted
in the form of exemption or reduction from environmental taxes

(point 159(b)).
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as being fulfilled. However, it is recalled that in view of the
doubts expressed in point 54 in relation to Article 110 of
the TFEU, the Commission is precluded from finding the
measure compatible with the internal market on the basis
of the 2001 Environmental Aid Guidelines at this stage.

Ad (b) Compatibility of the measure under the 2008 Environ-
mental Aid Guidelines

Considering the form of the aid (tax rate reduction) granted
under the measure at hand, the compatibility assessment
basis of the 2008 Environmental Aid Guidelines is Chapter
4 regarding “Aid in the form of reductions or of
exemptions from environmental taxes” (points 151-159).

As there is no EU harmonisation for taxes such as the AGL,
the measure at hand has been assessed pursuant to the
rules for non-harmonised environmental taxes.

Environmental benefit

Pursuant to point 151 of the 2008 Environmental Aid
Guidelines, aid in the form of reductions of or exemptions
from environmental taxes will be considered compatible
with the common market provided that it contributes at
least indirectly to an improvement in the level of environ-
mental protection and that the tax reductions and
exemptions do not undermine the general objective
pursued.

As regards the direct effect of the AGL, the Commission
notes, as in the case of the assessment under the 2001
Environmental Aid Guidelines, that the tax is levied on
activities for reasons of environmental protection. Its aim
is to protect the environment by contributing to reducing
the extraction of virgin aggregates and encouraging the use
of alternative materials.

Furthermore, with respect to the presence of at least an
indirect contribution of the AGL relief to an improvement
in the level of environmental protection, the Commission
notes that the UK authorities decided to grant the 80 %
AGL relief to companies from the aggregates industry in
Northern Ireland as due to several factors described above
the AGL failed to deliver the planned environmental
benefits in Northern Ireland. The UK authorities therefore
opted for an alternative approach for Northern Ireland in
the form of the conclusion of environmental agreements
with the beneficiaries while the AGL continued to be fully
applicable in Great Britain. It can be therefore concluded
that the AGL relief in Northern Ireland contributes at least
indirectly to an improvement in environmental protection
and that it does not undermine the general objective
pursued by the AGL.

Necessity of the aid

According to point 158 of the 2008 Environmental Aid
Guidelines, the three following cumulative criteria should
be fulfilled to ensure that the aid is necessary.

(1) Objective and transparent criteria

Firstly, the choice of beneficiaries must be based on
objective and transparent criteria and aid should be



24

.8.2011

Official Journal of the European Union

C 24519

76.

77.

78.

79.

80.

81.

)

granted in the same way for all competitors in the same
sector if they are in a similar factual situation, in line with
point 158(a) of the 2008 Environmental Aid Guidelines.

The eligibility for relief is based on certain types of activity
(extraction of aggregates and production of processed
products from aggregates) and is pre-defined by legislation.
The Commission finds that the beneficiaries of the relief are
defined using criteria that are objective and transparent.

(2) Substantial increase in production costs

Secondly, the tax without reduction must lead to a
substantial increase in production costs, in line with
point 158(b) of the 2008 Environmental Aid Guidelines.

The UK authorities did not provide information on the
production costs, but rather on the levels of the ex-
quarry selling price for different types of aggregates.
Considering that the levels of profit margin was provided,
the Commission is able to make an approximate calcu-
lation and conclude that the lowest possible share of the
full AGL in relation to the production costs is almost
30 % (V).

Even these approximate calculations allow the Commission
to conclude that the tax without reduction leads to the
substantial increase in production costs required by point
158(b) of the 2008 Environmental Aid Guidelines.

(3) Impossibility to pass on the substantial increase in production
costs

Thirdly, according to point 158(c) of the 2008 Environ-
mental Aid Guidelines, compliance with the necessity
criteria requires that the abovementioned substantial
increase in production costs cannot be passed on to
customers without leading to important sales reductions.
In this respect, the Member State may provide estimations
of inter alia the product price elasticity of the sector
concerned in the relevant geographic market, as well as
estimates of lost sales andfor reduced profits for the
companies in the sector or category concerned.

The Commission notes in this context that the arguments
of the UK authorities that the increase in production costs
cannot be passed on without leading to important sales
reductions are based on a comparison between the
increase in price due to the introduction of the AGL
(about 25 to 30 penceftonne in 2002 compared with
2001 in Northern Ireland, whereas in Great Britain the
price had risen by GBP 1-1,40/tonne). As regards the
reduction in (legitimate) sales in Northern Ireland, the
Commission notes that they varied in total for all types
of aggregates between - 17,6% (2001-2003) and
- 22,8% (2002-2003) and are proportionally much
larger that those recorded in Great Britain. The Commission
considers that these arguments can be considered as an
indication of the difficulties encountered in passing on
the increased production costs in Northern Ireland.

The highest selling price (GBP 5,57 tonne), the lowest profit margin

(2 %) and the level of the AGL as originally notified in 2004 (GBP
1,6/tonne) are assumed. If the AGL level on 1 April 2008 (GBP
1,95[tonne) is applied, the share increases to approximately 36 %.
Any other combination of price and profit margin necessarily results
in the AGL presenting more then 30 % of the production costs.

82.

83.

84.

85.

86.

87.

88.

The Commission nevertheless points out in this context
that the UK authorities did not provide sufficiently
detailed data demonstrating/quantifying the impact on
these arguments of the fact that the manufacturers of
processed products from aggregates had never paid the
full AGL as its introduction in the Northern Ireland was
phased.

Furthermore, with respect to the demonstration of sales
reductions, the UK authorities did not provide explanations
concerning the development of the aggregates markets in
Northern Ireland after 2002. Figure 2 of the QPA Northern
Ireland Report to the OFT Market Study into the UK
aggregates sector as submitted by the UK authorities
shows increase in production as from 2004 to 2007.

In this context, the UK authorities also stated in their
submission that the “costs increase affected operators’
turnover and reduced their profits”. Nevertheless no data
supporting that statement were provided.

With respect to the demonstration of compliance with this
compatibility condition, the UK authorities submitted only
data on the overall industry level, no representative samples
of individual beneficiaries based e.g. on their size were
provided.

Finally, the Commission notes that the UK authorities
observations suggest that for most types of aggregates the
price elasticity ranges from close to zero to about 0,52, i.c.
seems to be relatively inelastic, what would in principle
mean that the increase in production costs can be passed
on to final customers. The UK authorities did not provide
any further explanations/calculations concerning specifically
the impact of the relative inelasticity as concluded on the
arguments provided with respect to (the inability to) pass
on the production costs increase to final customers.

Although the information provided by the UK authorities
shows a very significant increase of the production costs
due to the AGL, which would normally make it likely that
such increase cannot be passed on without important sales
reductions, in the light of the above, in particular the insuf-
ficiently detailed information, the Commission at this stage
cannot conclude that this compatibility condition is met.

Proportionality of the aid

With respect to the proportionality of the aid, each bene-
ficiary must according to point 159 of the 2008 Environ-
mental Aid Guidelines fulfil one of the following criteria:

(a) it must pay a proportion of the national tax which is
broadly equivalent to the environmental performance of
each individual beneficiary —compared to the
performance related to the best performing technique
within the EEA. The beneficiaries can benefit at most
from a reduction corresponding to the increase in
production costs from the tax, using the best
performing technique and which cannot be passed on
to customers;

(b) it must pay at least 20 % of the national tax unless a
lower rate can be justified;
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(c) it can enter into agreements with the Member State
whereby they commit themselves to achieve environ-
mental objectives with the same effect as what would
be achieved under points 1 or 2 or if the Community
minima were applied.

The condition of proportionality of the aid is complied
with as the beneficiaries of the AGL relief in Northern
Ireland still pay 20 % of the tax.

3.4. Conclusions

On the basis of this preliminary analysis, the Commission
has doubts as to whether the measure “Relief from
aggregates levy in Northern Ireland (ex N 2/04)” complies
with the Treaty, in particular Article 110 thereof. These
doubts preclude the Commission from finding the
measure compatible with the internal market.

The Commission also has doubts as to whether the
measure complies with the necessity condition of the
2008 Environmental Aid Guidelines, in particular that the
substantial increase in production costs cannot be passed
on to customers without leading to important sales
reductions, as required by point 158.

Consequently, in accordance with Article 4(4) of Council
Regulation (EC) No 659/1999 (!) the Commission has
decided to open the formal investigation procedure and
invites the United Kingdom to submit its comments on
that decision.

() OJ L 83, 27.3.1999, p. 1.

93.

94.

95.

4. DECISION

In the light of the foregoing considerations, the
Commission, acting under the procedure laid down in
Article 108(2) of the TFEU, requests the United Kingdom
to submit their comments and to provide all such
information which may help to assess the measure,
within one month of the date of receipt of this letter. It
requests that your authorities forward a copy of this letter
to the potential recipients of the aid immediately.

The Commission notes that the United Kingdom has
already suspended the implementation of the measure by
revoking the Aggregates Levy (Northern Ireland Tax Credit)
Regulations 2004. The Commission would draw your
attention to Article 14 of Regulation (EC) No 659/1999,
which provides that all unlawful aid may be recovered from
the recipient.

The Commission warns the United Kingdom that it will
inform interested parties by publishing this letter and a
meaningful summary of it in the Official Journal of the
European Union. It will also inform interested parties in
the EFTA countries which are signatories to the EEA
Agreement, by publication of a notice in the EEA
Supplement to the Official Journal of the European Union
and will inform the EFTA Surveillance Authority by
sending a copy of this letter. All such interested parties
will be invited to submit their comments within one
month from the date of such publication.’
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(1)

STATE AID — GERMANY

(Articles 107 to 109 of the Treaty on the Functioning of the European Union)
State aid MC 15/09 — LBBW Deka divestment

(Text with EEA relevance)

(2011/C 245/10)

The Commission notified Germany by letter of 14 January 2011 of its sui generis decision regarding the aid

MC 15/09.

TEXT OF LETTER
‘. PROCEDURE

By decision of 15 December 2009, the Commission
approved a capital injection of EUR 5 billion and an
impaired asset protection of EUR 12,7 billion for a
structured portfolio covering EUR 35 billion of assets in
favour of Landesbank Baden-Wiirttemberg (hereinafter
referred to as “LBBW”) in Case C 17/09 (hereinafter
referred to as the “LBBW Decision”) (!). That approval
was subject to a number of commitments made by
Germany. One of the commitments was that LBBW
would sell its stake in Deka Bank Deutsche Girozentrale
(hereinafter referred to as “Deka”) by (*) [...].

On 13 December 2010, Germany submitted a letter from
LBBW which outlined that Deka could not be divested
before [...]. On 21 December 2010, Germany stated
that the trustee (}) and the Finance Ministry of Baden-
Wiirttemberg confirmed that LBBW had done all it
could to conclude the sales process within that deadline.
On 22 December 2010, Germany notified a request for an
extension of the divestment until [...]. On 5 January 2011,
Germany submitted further information.

On 22 December 2010, Germany informed the
Commission that for reasons of urgency it exceptionally
accepts that this Decision is adopted in the English
language.

II. FACTS

The LBBW Decision is based on several commitments.
Indent (c) of point 5 of recital 38 of the LBBW Decision
contains the commitment of Germany that LBBW would
sell its stake in Deka by [...]. The Decision does not
explicitly allow for a prolongation of that deadline.

Deka is a public-law institution (Rechtsfahige Anstalt des
offentlichen Rechts) which pursues — via subsidiaries —
the private investment funds business of the German

() O] L 188, 21.7.2010, p. 1.

(*) Parts of this text have been omitted to ensure that confidential
information is not disclosed. Those parts are indicated by three
full stops enclosed in square brackets and marked with one asterisk.

() Appointed in accordance with the LBBW Decision for monitoring
the full and correct implementation of the commitments given as
regards divestitures.

(10)

savings banks. One half is owned by the German savings
bank association (DSGV) and the remaining half is owned
by Landesbanken via a holding company (hereinafter
referred to as “holding company”). LBBW’s indirect stake
in Deka amounts to 14,8 %. The respective owners have a
pre-emption right in case one party wants to sell its stake.

Initially, the DSGV made an offer for LBBW'’s stake in
Deka which was valid until [...]. For the sale to become
effective, it would have to be accepted by all other Lan-
desbanken owning a stake of Deka as well as by Deka
itself and its general assembly.

Germany has informed the Commission that all Lan-
desbanken owning the holding company intend to sell
their stake to the DSGV, which would make the latter
the sole owner of Deka. A binding decision on those
sales is expected within the [...], although an additional
delay until [...] cannot be excluded given the complexity
of the decision-making processes involved. According to
Germany, if the Landesbanken sell their stakes in the
holding company, the agreements required for selling
LBBW’s stake in Deka would be more readily forthcoming
and would smoothen the sales procedure.

Germany has further informed the Commission that DSGV
has extended its offer for the purchase of the LBBW stake
in Deka until [...].

Notwithstanding the request for an extension of the
deadline for the divestiture of Deka, Germany argues
that LBBW did all it could to ensure that the sale
occurs. The Trustee overseeing the divestitures of LBBW
to which Germany committed itself in the framework of
the LBBW Decision confirmed that evaluation.

[II. ASSESSMENT

The present decision concerns the implementation of the
restructuring plan approved in the LBBW Decision.
Germany requests a delay of the deadline for the sale of
Deka by three months, [...].



C 245/22 Official Journal of the European Union 24.8.2011

(11) The Commission can extend deadlines for divestitures. (15) An extension of the sales deadline by three months does

Although it is not explicitly provided for in Regulation not put into question the overall implementation of the

(EC) No 659/1999, the Commission has discretion to restructuring plan approved in the LBBW Decision, which

allow an extension as long as it does not impede the will last until 2014. It will also help LBBW to obtain the

enforcement of the LBBW Decision (1). necessary agreements of the other Landesbanken to

smoothen a sale, whether jointly or individually. Therefore,

the extension, which is limited in time, should enable

(12) The Commission notes that LBBW has already actively set LBBW to sell its Deka stake before [...]. It therefore

in motion the sales procedure of Deka by securing an offer allows LBBW to overcome the abovementioned mainly

from DGSV. In that respect, the Commission takes note of exogenous difficulties and complete the divestment of

the view of both Germany and the Trustee that LBBW did Deka as foreseen in the LBBW Decision. The Commission

all it could to advance the sales process. therefore considers that the relatively short requested

extension until [...] is justified, especially in view of the

particularities of the legal structure of Deka. Given the

(13) Furthermore, there seems, according to Germany, to be a circumstances of the case, such an_extension does not

high likelihood that the Landesbanken owning a stake in qualify as a delay of the timetable initially adopted that

the holding company could also sell their stake which would require a corresponding reduction of the aid

would facilitate the overall sales process of the LBBW’s amount ().

Deka stake. IV. CONCLUSION

(16) For the reasons set out above the Commission finds that

(14) Finally, there are convincing arguments that the sales an extension by three months in case of Deka is necessary

process will succeed within the proposed timeframe, by
[...] at the very latest. In particular, it seems that [...].
The present decision enables LBBW to sell its Deka
stake, even if the decision-making processes of the Lan-
desbanken selling their stakes in Deka were to take longer
than foreseen.

to enable, and does not prevent, a proper implementation
of LBBW's restructuring plan.

V. DECISION

The Commission extends the deadline for selling Deka until

31 March 2011/

(") Cf. Decision of 21 December 2010 in Case MC 8/09 WestImmo.

(?) Cf. Commission Guidelines on State aid for rescuing and restruc-

turing of firms in difficulty, O] C 244, 1.10.2004, p. 2,
point 52(d).
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