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II

REGULATIONS

COMMISSION DELEGATED REGULATION (EU) No 918/2012

of 5 July 2012

supplementing Regulation (EU) No 236/2012 of the European Parliament and of the Council on
short selling and certain aspects of credit default swaps with regard to definitions, the calculation of
net short positions, covered sovereign credit default swaps, notification thresholds, liquidity
thresholds for suspending restrictions, significant falls in the value of financial instruments and

adverse events

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European

Union,

Having regard to Regulation (EU) No 236/2012 of the European
Parliament and of the Council of 14 March 2012 on short
selling and certain aspects of credit default swaps ('), and in
particular Article 2(2), Article 3(7), Article 4(2), Article 7(3),
Article 13(4), Article 23(7) and Article 30 thereof,

Whereas:

Regulation (EU) No 236/2012 imposes certain measures
in relation to short selling and credit default swaps.
Article 42 of Regulation (EU) No 236/2012 empowers
the Commission to adopt delegated acts to supplement
the provisions of that Regulation in accordance with
Article 290 of the Treaty on the Functioning of the
European Union. This delegated act supplements and
amends certain non-essential elements.

The provisions in this Regulation are closely linked, since
the notification and publication thresholds and the deter-
mination of uncovered credit default swaps depend on
the definitions and the methods of calculation of short
positions while the provisions on significant falls in the
value of financial instruments and falls in the liquidity of
sovereign debt markets and the determination of adverse

() O] L 86, 24.3.2012, p. 1.

events are inextricably linked. To ensure coherence
between those provisions on short selling which should
enter into force at the same time, it is appropriate to
include all the provisions required by Regulation (EU)
No 236/2012 in a single Regulation.

Regulation (EU) No 2362012 contains certain defini-
tions. For further clarity and legal certainty, it is appro-
priate to provide supplementary provisions in relation to
the definitions in Article 2(1), in particular when a
natural or legal person is considered to own a financial
instrument for the purposes of the definition of a short
sale and further specification of when a natural or legal
person ‘holds’ a share or debt instrument for the
purposes of Regulation (EU) No 236/2012 are required.
The specifications are chosen to ensure that Regulation
(EU) No 236/2012 has the intended effect in a consistent
manner despite the divergent approach of the laws of
Member States. The concepts of ownership and holding
in Member States concerning securities are currently not
harmonised but the provisions of Regulation (EU)
No 236/2012 are only intended to apply to short
selling and to be without prejudice to any future legal
developments such as harmonising legislation.

Regulation (EU) No 2362012 imposes restrictions and
obligations, such as notification and publication require-
ments, on natural or legal persons holding or entering
into net short positions in shares and sovereign debt.
Long and short positions in shares and sovereign debt
can be held and valued in different ways. In order to
ensure a consistent approach and give effect to the
intention of the measures on short positions in shares
and sovereign debt it is therefore necessary to further
specify how net short positions should be calculated.
Short sales may occur through single instruments or
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through baskets of sovereign debt and so it is necessary
to specify how short sales through baskets are included
in these calculations. In order to ensure a robust
approach to the calculation of net short positions, it is
necessary to apply a more restrictive approach to spec-
ifying long positions than short positions in shares.
Because the value of some financial instruments depend
on variations in the price of underlying instruments, it is
necessary to specify how to account for this. The delta-
adjusted methodology is specified since it is a commonly
accepted practice.

Net short positions are calculated by reference to the
long and short positions held by a natural or legal
person. However long and short positions may be held
by different entities within a group or in different funds
managed by a fund manager. Large net short positions
may be concealed by distributing them amongst entities
within a group or amongst different funds. To reduce
avoidance and ensure that the notifications and
reporting of short positions provide an accurate and
representative picture, more detailed provisions specifying
how the calculation of net short positions should be
performed for entities within a group and for fund
managers are required. To give effect to these provisions
it is necessary to define the meaning of investment
strategy in order to clarify which entities’ short
positions in a group and which funds’ short positions
should be aggregated. It is also necessary to define
management activities to clarify which funds’ short
positions should be aggregated. In order to ensure that
the notifications are made, it is necessary to specify
which entities within a group or in different funds are
required to perform the calculations and make the notifi-
cations.

Regulation (EU) No 236/2012 imposes restrictions on
entering into uncovered sovereign credit default swap
transactions but permits sovereign covered credit
default swaps entered into for legitimate hedging
purposes. A wide variety of assets and liabilities may
be hedged using sovereign credit default swaps but distin-
guishing between legitimate hedging and speculation may
be difficult in many cases. Detailed and additional spec-
ification of the cases in which a sovereign credit default
swap can be considered to be covered is therefore
required. Where a quantitative measure of correlation
needs to be specified on a consistent basis, a simple,
widely accepted and understood measure such as the
Pearson’s correlation coefficient should be used,
calculated as the covariance of two variables divided by
the product of their standard deviations. Matching assets
and liabilities to create a perfect hedge is in practice
difficult due to the diverse characteristics of different
assets and liabilities as well as volatility in their values.
Regulation (EU) No 236/2012 requires a proportionate
approach to measures and when defining an uncovered
credit default swap, it is therefore necessary to specify
how a proportionate approach should be applied to
assets and liabilities hedged by a covered credit default
swap. Whereas Regulation (EU) No 236/2012 does not
prescribe a specific degree of correlation necessary for a

(10)

covered position in a sovereign credit default swap, it is
necessary to specify that correlation should be mean-
ingful.

Regulation (EU) No 236/2012 requires that a natural or
legal person holding a net short position in sovereign
debt in excess of a threshold should notify the relevant
competent authority of these positions. An appropriate
specification of this threshold is therefore required.
Minimal values that would not have any significant
impact on the relevant sovereign debt market should
not require notification and the threshold should take
into account, inter alia, the liquidity of each individual
bond market and the stock of outstanding sovereign debt
as well as the objectives of this measure.

The data required for the calculation of notification
thresholds for net short positions relating to issued
sovereign debt will not be available at the date of entry
into force of this Regulation. Therefore the two criteria
used to set the initial notification thresholds at the date
of publication should be firstly the total amount of
outstanding issued sovereign debt of the sovereign
issuer and secondly the existence of a liquid futures
market for that sovereign debt. Revised thresholds
should be adopted when the relevant data on all the
criteria is available.

Where the liquidity in a sovereign debt market falls
below a certain threshold, the restrictions on investors
entering into uncovered short sales of sovereign debt
may be lifted temporarily for the purpose of stimulating
liquidity in that market. Where there is a significant fall
in the value of a financial instrument on a trading venue,
competent authorities may prohibit, restrict short selling
or otherwise limit transactions in that instrument. There
are a wide variety of instruments and it is necessary to
specify the threshold for each of the different classes of
financial instruments taking into account, differences
such as those between the instruments and the
different volatilities of their respective markets.

No threshold for a significant fall in the value of the unit
price of a listed UCITS, except for exchange-traded funds
that are UCITS, is specified in this Regulation as although
the price may vary freely in the trading venue, it is
subject to a rule in Directive 2009/65/EC of the
European Parliament and of the Council of 13 July
2009 on the coordination of laws, regulations and
administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS) (!)
which keeps the prices close to the net asset value of the
UCITS. No threshold for a significant fall in the value of
derivatives is specified other than those specified in this
Regulation.

() OJ L 302, 17.11.2009, p. 32.
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(11)  This Regulation clarifies the intervention powers of both
the relevant competent authorities and the European
Securities Markets Authority (ESMA) established and
exercising its powers in accordance with Regulation
(EU) No 1095/2010 of the European Parliament and of
the Council (') as regards adverse events or devel-
opments. A list of these events is required to ensure a
consistent approach while permitting appropriate action
to be taken where unforeseen adverse events or devel-
opments occur.

(12)  For reasons of legal certainty it is necessary that this
Regulation enter into force on the same day as
Commission Delegated Regulation (EU) No 919/2012 (3),

HAS ADOPTED THIS REGULATION:

CHAPTER 1

GENERAL

Atticle 1
Subject matter

This Regulation lays down detailed rules supplementing the
following Articles of Regulation (EU) No 236/2012 with
regard to:

— Article 2(2) of Regulation (EU) No 236/2012 further spec-
ifying the definitions of ownership and short sale,

— Article 3(7) of Regulation (EU) No 236/2012 further spec-
ifying cases of and the method for calculating a net short
position and the definition of holding,

— Article 4(2) of Regulation (EU) No 236/2012 further spec-
ifying uncovered positions in sovereign credit default swaps
and the calculation methods for groups and fund
management activities,

— Article 7(3) of Regulation (EU) No 236/2012 further spec-
ifying the notification threshold for significant short
positions in sovereign debt,

— Article 13(4) of Regulation (EU) No 2362012 further spec-
ifying the liquidity threshold for suspending restrictions on
short sales of sovereign debrt,

— Article 23(7) of Regulation (EU) No 2362012 further spec-
ifying the meaning of significant falls in value of financial
instruments other than liquid shares,

() OJ L 331, 15.12.2010, p. 84.
(%) See page 16 of this Official Journal.

— Article 30 of Regulation (EU) No 236/2012 further spec-
ifying criteria and factors to be taken into account in deter-
mining in which cases the adverse events or developments
referred to in Articles 18 to 21 and Article 27 and the
threats referred to in point (a) of Article 28(2) of Regulation
(EU) No 236/2012 arise.

Article 2
Definitions

For the purposes of this Regulation, the following definitions
shall apply:

(a) ‘group’ means those legal entities which are controlled
undertakings within the meaning of Article 2(1)(f) of
Directive 2004/109/EC of the European Parliament and of
the Council (}) and the single natural or legal person that
controls such undertaking;

(b) ‘supra-national issuer’ means an issuer within the meaning
of Article 2(1)(d)(i), (iv), (v) and (vi) of Regulation (EU)
No 236/2012.

CHAPTER 1I

SUPPLEMENTARY SPECIFICATION OF DEFINITIONS
PURSUANT TO ARTICLE 2(2) AND ARTICLE 3(7)(a)

Article 3

Specification of the term ‘ownership’ and defining a short
sale

1. For the purposes of defining a short sale, the deter-
mination, where applicable, of whether a natural or legal
person is considered to own a financial instrument when
there are legal or beneficial ownerships thereof shall be made
in accordance with the law applicable to the relevant short sale
of that share or debt instrument. Where natural or legal persons
are the beneficial owners of a share or debt instrument, that
share or debt instrument shall be deemed to be owned by the
ultimate beneficial owner, including where the share or debt
instrument is held by a nominee. For the purposes of this
Article, the beneficial owner shall be the investor who
assumes the economic risk of acquiring a financial instrument.

2. For the purposes of points (i), (ii) and (iii) of Article 2(1)(b)
of Regulation (EU) No 236/2012, and a ‘short sale’ within the
meaning of Article 2(1)(b) of Regulation (EU) No 236/2012,
does not include:

(a) the sale of financial instruments that have been transferred
under a securities lending or repo agreement, provided that
the securities will either be returned or the transferor recalls
the securities so that settlement can be effected when it is
due;

() OJ L 390, 31.12.2004, p. 38.
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(b) the sale of a financial instrument by a natural or legal
person who has purchased the financial instrument prior
to the sale but has not taken delivery of that financial
instrument at the time of the sale provided that the
financial instrument will be delivered at such time that
the settlement may be effected when due;

(c) the sale of a financial instrument by a natural or legal
person who has exercised an option or a similar claim on
that financial instrument, provided that the financial
instrument will be delivered at such a time that the
settlement may be effected when due.

Atticle 4
Holding

A natural or legal person is considered to hold a share or debt
instrument for the purposes of Article 3(2)(a) of Regulation (EU)
No 236/2012 in the following circumstances:

(a) the natural or legal person owns the share or debt
instrument in accordance with Article 3(1);

(b) an enforceable claim to be transferred ownership of the
share or debt instrument to the natural or legal person in
accordance with the law applicable to the relevant sale.

CHAPTER 1III
NET SHORT POSITIONS PURSUANT TO ARTICLE 3(7)(b)
Atticle 5
Net short positions in shares — long positions

1. The holding of a share through a long position in a basket
of shares shall, in relation to that share, also be taken into

account to the extent that that share is represented in that
basket.

2. Any exposure through a financial instrument other than
the share which confers a financial advantage in the event of an
increase in the price of the share as set out in Article 3(2)(b) of
Regulation (EU) No 236/2012 means any exposure to share
capital through any one or more of the instruments listed in
Annex I, Part 1.

The exposure referred to in the first subparagraph depends on
the value of the share in respect of which a net short position
has to be calculated, and which confers a financial advantage in
the event of an increase in the price or value of the share.

Article 6
Net short positions in shares — short positions

1. A short sale of a share through the short sale of a basket
of shares shall, in relation to that share, also be taken into

account to the extent that that share is represented in the
basket.

2. For the purposes of Article 3(1)(a) and 3(3) of Regulation
(EU) No 236/2012 where a position in a financial instrument,
including those listed in Annex I, Part 1, confers a financial
advantage in the event of a decrease in the price or value of
the share, this position shall be taken into account in calculating
the short position.

Article 7
Net short positions in shares — general

The following criteria shall be taken into account for the
purposes of net short positions referred to in Articles 5 and 6:

(a) it is irrelevant whether a cash settlement or physical delivery
of underlying assets has been agreed;

(b) short positions on financial instruments that give rise to a
claim to unissued shares, and subscription rights,
convertible bonds and other comparable instruments shall
not be considered as short positions when calculating a net
short position.

Atticle 8
Net short position in sovereign debt — long positions

1. For the purposes of this Article and Annex II, pricing shall
mean the yield, or where there is no yield for one of the
relevant assets or liabilities or the yield is an inappropriate
comparator between the relevant assets or liabilities, it shall
mean the price. The holding of a sovereign debt instrument
through a long position in a basket of sovereign debt
instruments of different sovereign issuers shall in relation to
that sovereign debt, also be taken into account to the extent
that that sovereign debt is represented in that basket.

2. For the purpose of Article 3(2)(b) of Regulation (EU)
No 236/2012, any exposure through an instrument other
than the sovereign debt which confers a financial advantage
in the event of an increase in the price of the sovereign debt
means any exposure through any one or more of the
instruments listed in Annex I, Part 2 provided always that
their value depends on the value of the sovereign debt in
respect of which a net short position has to be calculated,
and which confers a financial advantage in the event of an
increase in the price or value of the sovereign debt.

3. Provided always that they are highly correlated in
accordance with Article 3(5) of Regulation (EU) No 236/2012
and with paragraphs 4 and 5, all net holdings of sovereign debt
of a sovereign issuer which is highly correlated with the pricing
of the sovereign debt in any short position shall be included in
the calculation of the long position. Sovereign debt instruments
from issuers located outside the Union shall not be included.
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4. For assets with a liquid market price, a high correlation
between the pricing of a debt instrument of another sovereign
issuer and the pricing of the debt of the given sovereign issuer
shall be measured on a historical basis using daily accumulated
weighted data for the 12-month period preceding the position
in the sovereign debt. For assets for which there is no liquid
market or where the price history is less than 12 months, an
appropriate proxy of similar duration shall be used.

5. For the purposes of Article 3(5) of Regulation (EU)
No 236/2012, a debt instrument and a issued sovereign debt
shall be considered to be highly correlated where the Pearson’s
correlation coefficient is at least 80 % between the pricing of the
debt instrument of another sovereign issuer and the pricing of
the given sovereign debt for the relevant period.

6. If the position subsequently ceases to be highly correlated
based on a rolling 12-month time-frame, then the sovereign
debt of the previously highly correlated sovereign issuer shall
no longer be taken into account when calculating a long
position. However, positions shall not be deemed to cease to
be highly correlated where there is a temporary fall in the level
of correlation of the sovereign debt for no more than three
months below the level set out in paragraph 4, provided that
the correlation coefficient is at least of 60 % throughout this
three-month period.

7. In calculating net short positions, it shall be irrelevant
whether a cash settlement or physical delivery of underlying
assets has been agreed.

Article 9
Net short positions in sovereign debt — short positions

1. A short sale of sovereign debt through the sale of a basket
of sovereign debt shall in relation to that sovereign debt also be
taken into account to the extent that that sovereign debt is
represented in the basket.

2. For the purposes of Article 3(1)(a) and 3(3) of Regulation
(EU) No 236/2012 where a position in an instrument, including
those listed in Article 8(2), confers a financial advantage in the
event of a decrease in the price or value of the sovereign debt,
this position shall be taken into account in calculating the short
position.

3. Any sovereign credit default swap referenced to a
sovereign issuer shall be included in the calculation of net
short positions in that sovereign debt. Sales of sovereign
credit default swaps shall be considered to be long positions
and purchases of sovereign credit default swaps shall be
considered to be short positions.

4. If a sovereign credit default swap position is hedging a
risk other than the referenced sovereign debt, the value of the
hedged risk cannot be treated as a long position for the
purposes of calculating whether a natural or legal person has
a net short position in the issued sovereign debt of a sovereign
issuer.

5. In calculating net short positions, it is irrelevant whether
cash settlement or physical delivery of underlying assets has
been agreed.

Article 10

Method of calculation of net short positions in relation to
shares

1.  For the purposes of calculating the net short position in
shares pursuant to Article 3(4) of Regulation (EU)
No 236/2012, the delta-adjusted model for shares set out in
Annex II shall be used.

2. Any calculations by a natural or legal person of a long
and short position in relation to the same shares shall use the
same methods.

3. The calculation of net short positions shall take into
account transactions in all financial instruments, whether on
or outside a trading venue, that confer a financial advantage
in the event of a change in price or value of the share.

Article 11
Calculation of net short positions for sovereign debt

1.  For the purposes of Article 3(5) of Regulation (EU)
No 236/2012, net short positions in sovereign debt shall be
calculated by taking into account transactions in all financial
instruments that confer a financial advantage in the event of a
change in the price or yield of the sovereign debt. The delta-
adjusted model for sovereign debt set out in Annex II shall be
used.

2. In accordance with Article 3(6) of Regulation (EU)
No 236/2012 positions shall be calculated for every sovereign
issuer in which a natural or legal person holds a short position.

CHAPTER 1V

NET SHORT POSITIONS IN FUNDS OR GROUPS PURSUANT
TO ARTICLE 3(7)(c)

Article 12

Method of calculating positions for management activities
related to several funds or managed portfolios

1. The calculation of the net short position in a particular
issuer shall be made in accordance with Article 3(7)(a) and (b)
of Regulation (EU) No 236/2012 for each individual fund, irre-
spective of its legal form and for each managed portfolio.

2. For the purposes of Article 12 and Article 13, the
following definitions shall apply:

(a) ‘investment strategy’ means a strategy that is pursued by a
management entity, regarding a particular issuer, that aims
to have either a net short or a net long position taken
through transactions in various financial instruments
issued by or that relate to that issuer;
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(b) ‘management activities means management of funds irre-
spective of their legal form and portfolio management in
accordance with mandates given by clients on a discre-
tionary client-by-client basis where such portfolios include
one or more financial instruments;

(0) ‘management entity’ means a legal person or entity,
including a division, unit or department that manages, on
a discretionary basis, funds or portfolios pursuant to a
mandate.

3. The management entity shall aggregate the net short
positions of the funds and portfolios under its management
for which the same investment strategy is pursued in relation
to a particular issuer.

4. When applying the method described above, the
management entity shall:

(a) take into account the positions of the funds and portfolios
the management of which has been delegated by a third

party;

(b) exclude the positions of the funds and portfolios the
management of which it has delegated to a third party.

The management entity shall report, and disclose where
required, the net short position that results from paragraphs 3
and 4 when it reaches or exceeds a relevant notification or
disclosure threshold in accordance with Articles 5 to 11 of
Regulation (EU) No 236/2012.

5. Where a single legal entity is performing management
activities together with other non-management activities, it
shall apply the method described set out in paragraphs 1 to
3 to its management activities only and report, and disclose the
resulting net short positions.

6. For its non-management activities that give rise to the
holding of short positions by the entity for its own account,
that single legal entity shall perform the calculation of the net
short position in a particular issuer in accordance with
Article 3(7)(a) and (b) of Regulation (EU) No 236/2012 and
report, and disclose the resulting net short positions.

Article 13

Method of calculating positions for legal entities within a
group that have long or short positions in relation to a
particular issuer

1.  The calculation of the net short position shall be made in
accordance with Article 3(7)(a) and (b) of Regulation (EU)
No 236/2012 for each legal entity constituting the group. The
relevant legal entity, or on its behalf, the group it belongs to,
shall report, and disclose, the net short position in a particular

issuer when it reaches or exceeds a notification or disclosure
threshold. Where one or more of the legal entities constituting
the group are management entities, they shall apply the method
described in Article 12(1) to 12(4) for fund and portfolio
management activities.

2. The net short and long positions of all the legal entities
constituting the group shall be aggregated and netted, with the
exception of the positions of the management entities that
perform management activities. The group shall report, and
disclose where relevant, the net short position in a particular
issuer when it reaches or exceeds a relevant notification or
disclosure threshold.

3. When a net short position reaches or crosses the notifi-
cation threshold in accordance with Article 5 or disclosure
threshold in accordance with Article 6 of Regulation (EU)
No 236/2012 then a legal entity within the group shall
report, and disclose in accordance with Articles 5 to 11 of
Regulation (EU) No 236/2012 the net short position in a
particular issuer calculated according to paragraph 1 provided
that no net short position at group level calculated according to
paragraph 2 reaches or crosses a notification or disclosure
threshold. A legal entity designated for this purpose shall
report, and disclose where relevant, the net short position at
group level in a particular issuer calculated according to
paragraph 2 when:

(i) no notification or disclosure threshold is reached or crossed
by any legal entity within the group;

(i) a notification or disclosure threshold is reached or crossed
simultaneously both by the group itself and any legal entity
within that group.

CHAPTER V

COVERED SOVEREIGN CREDIT DEFAULT SWAPS PURSUANT
TO ARTICLE 4(2)

Atrticle 14

Cases which are not uncovered sovereign credit default
swap positions

1. In the following cases a sovereign credit default swap
position shall not be considered an uncovered position in
accordance with Article 4(1) of Regulation (EU) No 236/2012.

(a) In respect of hedges for the purpose of Article 4(1)(b) of
Regulation (EU) No 236/2012, the sovereign credit default
swap shall not be considered an uncovered position in
accordance with  Article 4(1) of Regulation (EU)
No 236/2012 and shall serve to hedge against the risk of
decline in the value of assets or liabilities correlated with the
risk of the decline of the value of the sovereign debt which
the credit default swap references and where those assets or
liabilities refer to public or private sector entities in the
same Member State.
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(b) A sovereign credit default swap position, in which assets or
liabilities refer to public or private sector entities in the
same Member State as the reference sovereign for the
credit default swap, shall not be considered an uncovered
position in accordance with Article 4(1) of Regulation (EU)
No 236/2012 where it:

(i) references a Member State, including any ministry,
agency or special purpose vehicle of the Member
State, or in the case of a Member State that is a
federal state, one of the members making up the feder-
ation;

(ii) is used to hedge any assets or liabilities meeting the
correlation test set out in Article 18.

(c) A sovereign credit default swap position, where the assets or
liabilities refer to a sovereign issuer in which the reference
sovereign for the credit default swap is a guarantor or
shareholder, shall not be considered an uncovered position
in accordance with Article 4(1) of Regulation (EU)
No 236/2012 where it:

(i) references a Member State;

(ii) is used to hedge any assets or liabilities meeting the
correlation test set out in Article 18.

2. For the purposes of point (a) of paragraph 1, a correlation
shall exist between the value of the asset or liability being
hedged and the value of the referenced sovereign debt as set
out in Article 18.

Article 15

Cases which are not uncovered sovereign credit default
swap positions where the obligor is established or the
asset or liability is located in more than one Member State

1. Where the obligor of, or counterparty to, an asset or
liability is established in more than one Member State a
sovereign credit default swap position shall not be considered
an uncovered position in the following cases, in accordance
with Article 4(1) of Regulation (EU) No 236/2012, and
provided that the correlation test in Article 18 of this Regu-
lation is met in each case:

(a) where there is a parent company in one Member State and
a subsidiary in another Member State and a loan has been
made to the subsidiary. Where there is either explicit or
implicit credit support to the subsidiary by the parent, it
shall be permissible to purchase sovereign credit default
swaps in the Member State of the parent rather than the
subsidiary;

(b) where there is a parent holding company which own or
controls a subsidiary operating company in a different
Member States. If the parent company is the issuer of the
bond but the assets and revenues that are hedged are owned
by the subsidiary, it shall be permissible to buy sovereign
credit default swaps referenced to the Member State of the
subsidiary;

(c) to hedge an exposure to a company in one Member State
which has invested in the sovereign debt of a second
Member State to the extent that that company would be
significantly impacted in the event of a significant fall in the
value of the sovereign debt of the second Member State,
provided that the company is established in both Member
States. Where the correlation between this risk and the debt
of the second Member State is greater than the correlation
between this risk and the debt of the Member State in
which the company is established it shall be permissible
to buy sovereign credit default swaps referenced to the
second Member State.

2. A sovereign credit default swap position shall not be
considered an uncovered position in the following cases, in
accordance with Article 4(1) of Regulation (EU) No 236/2012,
and provided that the correlation test in Article 18 of this
Regulation is met in each case:

(a) where the obligor of, or counterparty to, an asset or liability
being hedged is a company which has operations across the
Union or where the exposure being hedged relates to the
Union or the Member States which have the euro as their
currency, it shall be permissible to hedge it with an appro-
priate European or euro area index of sovereign bond credit
default swaps;

(b) where the counterparty to an asset or liability being hedged
is a supra-national issuer, it shall be permissible to hedge
the counterparty risk with an appropriately chosen basket of
sovereign credit default swaps referencing that entity’s guar-
antors or shareholders.

Atrticle 16

Justification of uncovered sovereign credit default swap
positions

Any natural or legal person entering into a sovereign credit
default swap position shall, on the request of the competent
authority:

(a) justify to that competent authority which of the cases set
out in Article 15 were fulfilled at the time the position was
entered into;

(b) demonstrate to that competent authority compliance with
the correlation test in Article 18 and the proportionality
requirements in Article 19 in respect of that sovereign
credit default swap position at any time that they hold
that sovereign credit default swap.
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Article 17
Hedged assets and liabilities

The following are cases where assets and liabilities may be
hedged through a sovereign credit default swap position,
provided the conditions set out in Articles 15 and 18 and in
Regulation (EU) No 236/2012 are met:

(a) a long position in the sovereign debt of the relevant issuer;

(b) any position or portfolio used in the context of hedging
exposures to the sovereign issuer referenced in the credit
default swaps;

(c) any assets or liabilities which refer to public sector entities
in the Member State whose sovereign debt is referenced in
the credit default swap. This includes exposures to central,
regional and local administration, public sector entities or
any exposure guaranteed by the referred entity and may
include financial contracts, a portfolio of assets or
financial obligations, interest rate or currency swap trans-
actions where the sovereign credit default swap is used as a
counterparty risk management tool for hedging exposure on
financial or foreign trade contracts;

(d) exposures to private sector entities established in the
Member State which is referenced in the sovereign credit
default swap. The exposures in question include but are not
limited to loans, counterparty credit risk (including potential
exposure when regulatory capital is required for such
exposure), receivables and guarantees. The assets and
liabilities include but are not limited to financial contracts,
a portfolio of assets or financial obligations, interest rate or
currency swap transactions where the sovereign credit
default swap is used as a counterparty risk management
tool for hedging exposure on financial contracts or trade
finance exposures;

(e) any indirect exposures to any of the above entities obtained
through exposure to indices, funds or special purpose
vehicles.

Article 18
Correlation tests

1. The correlation test referred to in this Chapter shall be
met in either of the following cases:

(a) the quantitative correlation test shall be met by showing a
Pearson’s correlation coefficient of at least 70 % between the
price of the assets or liabilities and the price of the
sovereign debt calculated on a historical basis using data
for at least a period of 12 months of trading days
immediately preceding the date when the sovereign credit
default swap position is taken out;

(b) the qualitative correlation shall be met by showing mean-
ingful correlation, which means a correlation that is based
on appropriate data and is not evidence of a merely
temporary dependence. The correlation shall be calculated
on a historical basis using data for the 12 months of trading
days before the sovereign credit default swap position is
taken out, weighted to the most recent time. A different
time-frame shall be used if it is demonstrated that the
conditions prevailing in that period were similar to those
at the time that the sovereign credit default swap position is
to be taken out or which would occur in the period of the
exposure being hedged. For assets for which there is not a
liquid market price or where there is not a sufficiently long
price history, an appropriate proxy shall be used.

2. The correlation test in paragraph 1 shall be deemed to
have been met if it can be demonstrated that:

(a) the exposure being hedged relates to an enterprise which is
owned by the sovereign issuer or where the sovereign issuer
owns a majority of its voting share capital or whose debts
are guaranteed by the sovereign issuer;

(b) the exposure being hedged relates to a regional, local or
municipal government of the Member State;

(c) the exposure being hedged relates to an enterprise whose
cash flows are significantly dependent on contracts from a
sovereign issuer or a project which is funded or significantly
funded or underwritten by a sovereign issuer, such as an
infrastructure project.

3. The relevant party shall justify that the correlation test was
met at the time that the sovereign credit default swap position
was entered into upon request by the relevant competent auth-
ority.

Article 19
Proportionality

1. In determining whether the size of the sovereign credit
default swap position is proportionate to the size of the
exposures hedged, where a perfect hedge is not possible, an
exact match is not required and limited over-provision shall
be permitted in accordance with paragraph 2. The relevant
party shall justify upon request to the competent authority
why an exact match was not possible.

2. Where justified by the nature of the assets and liabilities
being hedged and their relationship to the value of the
obligations of the sovereign which are within the scope of
the credit default swap, a greater value of sovereign credit
default swap shall be held to hedge a given value of exposures.
However, this shall only be permitted where it is demonstrated
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that a larger value of sovereign credit default swap is necessary
to match a relevant measure of risk associated with the
reference portfolio, taking into account as the following factors:

(a) the size of the nominal position;

(b) the sensitivity ratio of the exposures to the obligations of
the sovereign which are within the scope of the credit
default swap;

(c) whether the hedging strategy involved is dynamic or static.

3. It is the responsibility of the position holder to ensure that
its sovereign credit default swap position remains proportionate
at all times and that the duration of the sovereign credit default
swap position is aligned as closely as practicable given
prevailing market conventions and liquidity with the duration
of the exposures being hedged or the period during which the
person intends to hold the exposure. If the exposures being
hedged by the credit default swap position are liquidated or
redeemed, they must either be replaced by equivalent
exposures or the credit default swap position must be reduced
or otherwise disposed of.

4. Provided that a sovereign credit default swap position was
covered at the time it was entered into, it shall not be treated as
becoming uncovered where the sole reason for the position
becoming uncovered is a fluctuation in the market value of
the hedged exposures or the value of the sovereign credit
default swap.

5. In all circumstances, where parties accept a sovereign
credit default swap position as a consequence of their
obligations as members of a central counterparty which clears
sovereign credit default swap transactions and as a result of the
operation of the rules of that central counterparty, such a
position shall be treated as involuntary and not as a position
that the party has entered into and so shall not be considered
uncovered pursuant to Article 4(1) of Regulation (EU)
No 236/2012.

Atrticle 20

Method of calculation of an uncovered sovereign credit
default swap position

1. The calculation of a natural or legal person’s sovereign
credit default swap position shall be its net position.

2. When calculating the value of the eligible risks hedged or
to be hedged by a sovereign credit default swap position a
distinction shall be made between static and dynamic hedging
strategies. For static hedging, such as direct exposures to
sovereign or public sector bodies in the sovereign, the metric
used shall be the jump to default measure of the loss if the
entity to which the position holder is exposed defaults. The
resulting value shall then be compared against the net
notional value of the credit default swap position.

3. When calculating the value of market value adjusted risks
for which a dynamic hedging strategy is required, the calcu-
lations must be undertaken on a risk-adjusted rather than
notional basis, taking into account the extent to which an
exposure might increase or decrease during its duration and
the relative volatilities of the assets and liabilities being
hedged and of the referenced sovereign debt. A beta adjustment
shall be used if the asset or liability for which the credit default
swap position is being used as a hedge is different from the
reference asset of the credit default swap.

4. Indirect exposures to risks, such as through indices, funds,
special purpose vehicles, and to credit default swap positions
shall be taken into account in proportion to the extent the
reference asset, liability or credit default swap is represented
in the index, fund or other mechanism.

5. The value of the eligible portfolio of assets or liabilities to
be hedged shall be deducted from the value of the net credit
default swaps position held. If the resulting number is positive
the position shall be considered to be an uncovered credit
default swaps position in accordance with Article 4(1) of Regu-
lation (EU) No 236/2012.

CHAPTER VI

NOTIFICATION THRESHOLDS FOR NET SHORT POSITIONS IN
SOVEREIGN DEBT PURSUANT TO ARTICLE 7(3)

Article 21

Notification thresholds for net short positions relating to
the issued sovereign debt

1.  The relevant measure for the threshold that triggers notifi-
cation to the relevant competent authority of net short
positions in the issued sovereign debt of a sovereign issuer
shall be a percentage of the total amount of outstanding
issued sovereign debt for each sovereign issuer.

2. The reporting threshold shall be a monetary amount. This
monetary amount shall be fixed by applying the percentage
threshold to the outstanding sovereign debt of the sovereign
issuer and rounding up to the nearest million euro.

3. The monetary amount implied by the percentage
threshold shall be revised and updated quarterly in order to
reflect changes in the total amount of outstanding issued
sovereign debt of each sovereign issuer.

4. The monetary amount implied by the percentage
threshold and the total amount of outstanding issued
sovereign debt shall be calculated in accordance with the
method of calculation for net short positions in sovereign debt.
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5. The initial amounts and additional incremental levels for
sovereign issuers shall be determined on the basis of the
following factors:

(a) the thresholds shall not require notifications of net short
positions of minimal value in any sovereign issuers;

(b) the total amount of outstanding sovereign debt for a
sovereign issuer and average size of positions held by
market participants relating to the sovereign debt of that
sovereign issuer;

(c) the liquidity of the sovereign debt market of each sovereign
issuer, including, where appropriate, the liquidity of the
futures market for that sovereign debt.

6. Taking into account the factors in paragraph 5, the
relevant notification thresholds for the initial amount to be
considered for each sovereign issuer is a percentage that
equals 0,1% or 0,5% of the total amount of outstanding
issued sovereign debt. The relevant percentage to be applied
for each issuer shall be determined in application of the
criteria described in paragraph 5, so that each sovereign issuer
is assigned one of the two percentage thresholds used to
calculate the monetary amounts that will be relevant for notifi-
cation.

7. The two initial threshold categories at the date of entry
into force of this Regulation shall be:

(@) an initial threshold of 0,1 % applicable where the total
amount of the outstanding issued sovereign debt is
between 0 and 500 billion euro;

(b) a threshold of 0,5 % applicable where the total amount of
the outstanding issued sovereign debt is above 500 billion
euro or where there is a liquid futures market for the
particular sovereign debt.

8.  The additional incremental levels shall be set at 50 % of
the initial thresholds and shall be:

(a) each 0,05 % above the initial notification threshold of 0,1 %
starting at 0,15 %;

(b) each 0,25 % above the initial threshold of 0,5 % starting at
0,75 %.

9. The sovereign issuer shall move to the appropriate
threshold group where there has been a change in the
sovereign debt market of the sovereign issuer and, applying
the factors specified in paragraph 5, that change has subsisted
for at least one calendar year.

CHAPTER VII

PARAMETERS AND METHODS FOR CALCULATING LIQUIDITY
THRESHOLD FOR SUSPENDING RESTRICTIONS ON SHORT
SALES OF SOVEREIGN DEBT PURSUANT TO ARTICLE 13(4)

Atrticle 22

Methods for calculating and determining the threshold of
liquidity for suspending restrictions on short sales in
sovereign debt

1. The measure of liquidity of the issued sovereign debt to be
used by each competent authority is the turnover, defined as the
total nominal value of debt instruments traded, in relation to a
basket of benchmarks with different maturities.

2. The temporary suspension of restrictions on uncovered
short sales in sovereign debt may be triggered when the
turnover of a month falls below the fifth percentile of the
monthly volume traded in the previous 12 months.

3. To perform these calculations each competent authority
shall use the representative data readily available, from one or
more trading venues, from over the counter (OTC) trading or
from both, and inform ESMA of the data used thereafter.

4. Before the competent authorities exercise the power to lift
the restrictions on short selling related to sovereign debt, they
shall ensure that the significant drop in liquidity is not the result
of seasonal effects on liquidity.

CHAPTER VIII

SIGNIFICANT FALL IN VALUE FOR FINANCIAL INSTRUMENTS
OTHER THAN LIQUID SHARES PURSUANT TO ARTICLE 23

Article 23

Significant fall in value for financial instruments other than
liquid shares

1. In respect of a share other than a liquid share, a significant
fall in value during a single trading day compared to the closing
price of the previous trading day means:

(a) a decrease in the price of the share of 10 % or more where
the share is included in the main national equity index and
is the underlying financial instrument for a derivative
contract admitted to trading on a trading venue;

(b) a decrease in the price of the share of 20 % or more where
the share price is EUR 0,50 or higher, or the equivalent in
the local currency;

(c) a decrease in the price of the share of 40 % or more in all
other cases.

2. An increase of 7 % or more in the yield across the yield
curve during a single trading day for the relevant sovereign
issuer shall be considered a significant fall in value for a
sovereign bond.
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3. An increase of 10 % or more in the yield of a corporate
bond during a single trading day shall be considered a
significant fall in value for a corporate bond.

4. A decrease of 1,5% or more in the price of a money-
market instrument during a single trading day shall be
considered a significant fall in value for a money-market
instrument.

5. A decrease of 10 % or more in the price of an exchange-
traded fund during a single trading day shall be considered a
significant fall in value for an exchange-traded fund, including
exchange-traded funds that are UCITS. A leveraged exchange-
traded fund shall be adjusted by the relevant leverage ratio to
reflect a 10 % fall in the price of an equivalent unleveraged
direct exchange-traded fund. A reverse exchange-traded fund
shall be adjusted by a factor of -1 to reflect a 10 % fall in
the price of an equivalent unleveraged direct exchange-traded
fund.

6. Where a derivative, including financial contracts for
difference, is traded on a trading venue and has as its only
underlying financial instrument, a financial instrument for
which a significant fall in value is specified in this Article and
Article 23(5) of Regulation (EU) No 236/2012, a significant fall
in value in that derivative instrument shall be considered to
have occurred when there has been a significant fall in that
underlying financial instrument.

CHAPTER IX

ADVERSE EVENTS OR DEVELOPMENTS PURSUANT TO
ARTICLE 30

Article 24

Criteria and factors to be taken into account in
determining when adverse events or developments and
threats arise

1. For the purposes of Articles 18 to 21 of Regulation (EU)
No 236/2012 adverse events or developments that may
constitute a serious threat to the financial stability or market
confidence in the Member State concerned or in one or more
other Member States pursuant to Article 30 of Regulation (EU)
No 236/2012 include any act, result, fact, or event that is or
could reasonably be expected to lead to the following:

(a) serious financial, monetary or budgetary problems which
may lead to financial instability concerning a Member
State or a bank and other financial institutions deemed
important to the global financial system such as insurance
companies, market infrastructure providers and asset
management companies operating within the Union when
this may threaten the orderly functioning and integrity of
financial markets or the stability of the financial system in
the Union;

(b) a rating action or a default by any Member State or banks
and other financial institutions deemed important to the
global financial system such as insurance companies,
market infrastructure providers and asset management
companies operating within the Union that causes or
could reasonably be expected to cause severe uncertainty
about their solvency;

(c) substantial selling pressures or unusual volatility causing
significant downward spirals in any financial instrument
related to any banks and other financial institutions
deemed important to the global financial system such as
insurance companies, market infrastructure providers and
asset management companies operating within the Union
and sovereign issuers as the case may be;

(d) any relevant damage to the physical structures of important
financial issuers, market infrastructures, clearing and
settlement systems, and supervisors which may adversely
affect markets in particular where such damage results
from a natural disaster or terrorist attack;

() any relevant disruption in any payment system or
settlement process, in particular when it is related to
interbank operations, that causes or may cause significant
payments or settlement failures or delays within the Union
payment systems, especially when these may lead to the
propagation of financial or economic stress in a bank and
other financial institutions deemed important to the global
financial system such as insurance companies, market infra-
structure providers and asset management companies or in
a Member State.

2. For the purposes of Article 27, ESMA shall take into
account the possibility of any spillovers or contagion to other
systems or issuers and, especially, the existence of any type of
self-fulfilling phenomena when considering the criteria in
paragraph 1.

3. For the purposes of Article 28(2)(a), a threat to the orderly
functioning and integrity of financial markets or to the stability
of the whole or part of the financial system in the Union shall
mean:

(a) any threat of serious financial, monetary or budgetary insta-
bility concerning a Member State or the financial system
within a Member State when this may seriously threaten
the orderly functioning and integrity of financial markets
or the stability of the whole or part of the financial
system in the Union;

(b) the possibility of a default by any Member State or supra-
national issuer;
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any serious damage to the physical structures of important
financial issuers, market infrastructures, clearing and
settlement systems, and supervisors which may seriously
affect cross-border markets in particular where such
damage results from a natural disaster or terrorist attack
when this may seriously threaten the orderly functioning
and integrity of financial markets or the stability of the
whole or part of the financial system in the Union;

any serious disruption in any payment system or settlement
process, in particular when it is related to interbank oper-
ations, that causes or may cause significant payments or
settlement failures or delays within the Union cross-border

payment systems, especially when these may lead to the
propagation of financial or economic stress in the whole
or part of the financial system in the Union.

Atrticle 25
Entry into force

This Regulation shall enter into force on the third day following
that of its publication in the Official Journal of the European
Union.

It shall apply from 1 November 2012.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 5 July 2012.

For the Commission
The President
José Manuel BARROSO
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ANNEX I

PART 1

Atticle 5 and 6

Options,

Covered warrants,

Futures,

Index-related instruments,

Contracts for difference,

Shares/units of exchange-traded funds,
Swaps,

Spread bets,

Packaged retail or professional investment products,
Complex derivatives,

Certificates linked to shares,

Global depositary receipts.

PART 2

Article 7

Options,

Futures,

Index-related instruments,
Contracts for difference,
Swaps,

Spread bets,

Complex derivatives,

Certificates linked to sovereign debt.
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ANNEX 11

PART 1
The delta-adjusted model for shares
Article 10

1. Any derivative and cash position shall be accounted for on a delta-adjusted basis, with cash position having delta 1.
In order to calculate the delta of a derivative, investors shall take into account the current implied volatility of the
derivative and the closing price or last price of the underlying instrument. In order to calculate a net short position
including equity or cash investments and derivatives, natural or legal persons shall calculate the individual delta-adjusted
position of every derivative that is held in the portfolio, adding or subtracting all cash positions as appropriate.

2. A nominal cash short position may not be offset by an equivalent nominal long position taken in derivatives. Delta-
adjusted long positions in derivatives may not compensate identical nominal short positions taken in other financial
instruments due to the delta adjustment. Natural or legal persons entering into derivatives contracts giving rise to net
short positions that must be notified or published pursuant to Articles 5 to 11 of Regulation (EU) No 236/2012 shall
calculate net short position changes in their portfolio arising from changes in the delta.

3. Any transaction that confers a financial advantage in the event of a change in price or value of the share held as
part of a basket, index or exchange-traded fund shall be included when calculating the position in each individual share.
Positions on these financial instruments shall be calculated taking into account the weight of that share in the underlying
basket, index or fund. Natural or legal persons shall perform calculations in these financial instruments in accordance with
Article 3(3) of Regulation (EU) No 236/2012.

4. The net short position shall be calculated by netting long and short delta-adjusted positions in a given issuer.

5. For the issued share capital, when issuers have several share classes, the total number of shares issued in each class
and shall be taken into account and added up.

6.  The calculation of net short positions shall take into account changes in the share capital of the issuer that may
trigger or eliminate notification obligations in accordance with Article 5 of Regulation (EU) No 236/2012.

7. New shares issued from a capital increase shall be accounted for in the calculation of the total issued share capital
from the day they are admitted to trading on a trading venue.

8.  The net short position expressed as a percentage of the company’s issued share capital shall be calculated by
dividing the net short position in equivalent shares by the total issued share capital of the company.

PART 2
The delta-adjusted model for sovereign debt
Aticle 11

1. Any cash positions shall be taken into account using their nominal value duration adjusted. Options and other
derivative instruments shall be adjusted by their delta which shall be calculated in accordance with Part 1. Calculations of
net short positions containing both cash investments and derivatives shall be the individual delta-adjusted position of
every derivative that is held in the portfolio, adding or subtracting all cash positions and cash positions shall have a delta
equal to 1.

2. Nominal positions in bonds issued in currencies other than the euro shall be converted to euro using the last
reliable updated spot currency price available. The same principle shall apply to other financial instruments.

3. Other derivatives, such as forward bonds, shall be also adjusted in accordance with paragraphs 1, 2 and 3.

4. Any economic interest or position that creates a financial advantage in sovereign debt held as part of a basket, index
or exchange-traded fund shall be included when calculating the position in each individual sovereign debt. Positions on
these financial instruments shall be calculated taking into account the weight of that sovereign exposure in the underlying
basket, index or fund. Investors shall perform calculations in these financial instruments in accordance with Article 3(3) of
Regulation (EU) No 236/2012.
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5. Calculations for sovereign debt instruments with high correlation shall follow the same methods of calculation of
long positions in debt instruments of a sovereign issuer. Long positions in debt instruments of a sovereign issuer the
pricing of which is highly correlated to the pricing of the given sovereign debt shall be taken into account for calculation
purposes. When these positions no longer meet the test of high correlation then they shall not be taken into account to
offset short positions.

6.  Nominal long positions of credit default swaps shall be included in the calculation as short positions. In calculating
an investor sovereign credit default swaps position its net positions shall be used. Positions intended to be covered or
hedged through the purchase of a credit default swap that are not sovereign bonds will not be taken into account as long
positions. Credit default swaps shall be considered to have delta 1.

7. The net short position shall be calculated by netting nominal delta-adjusted equivalent long and short positions in
the issued sovereign debt of a sovereign issuer.

8. The net short position shall be expressed as a monetary amount in euro.

9. Calculation of positions shall take into account changes in correlations and in the total sovereign debt of a
sovereign issuer.

10.  Only long positions in debt instruments of a sovereign issuer the pricing of which is highly correlated to the
pricing of sovereign debt of a sovereign issuer shall be taken into account to offset short positions in the said sovereign
debt. A given long position of a highly correlated debt shall only be used once to offset a short position in cases where
the investor maintains several short positions of different sovereign issuers. The same long position cannot be applied
several times to net off different short positions taken in highly correlated sovereign debt.

11.  Natural or legal persons with multiple allocations of long positions of highly correlated debt across several
different sovereign issuers shall have records that show their allocation methods.
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COMMISSION DELEGATED REGULATION (EU) No 919/2012
of 5 July 2012

supplementing Regulation (EU) No 236/2012 of the European Parliament and of the Council on

short selling and certain aspects of credit default swaps with regard to regulatory technical

standards for the method of calculation of the fall in value for liquid shares and other financial
instruments

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Regulation (EU) No 236/2012 of the European
Parliament and of the Council of 14 March 2012 on short
selling and certain aspects of credit default swaps ('), and in
particular Article 23(8) thereof,

Whereas:

(1) The method of calculation of the significant fall in value
of financial instruments contained in Section C of Annex
I to Directive 2004/39/EC of the European Parliament
and Council of 21 April 2004 on markets in financial
instruments (?) should be adapted to the various ways in
which that fall is reflected depending on the type of
financial instrument concerned. That method can take
the form of an actual fall in price of the financial
instrument, of an increase in the yield of a debt
instrument issued by a corporate issuer or an increase
in the yield across the yield curve for debt instruments
issued by sovereign issuers.

(20 This Regulation should be read in conjunction with
Commission Delegated Regulation (EU) No 918/2012 (3),
which defines thresholds for the significant fall in value
of illiquid shares, debt instruments issued by sovereign
and corporate issuers, exchange-traded funds, money
market instruments and derivatives whose sole
underlying financial instrument is traded on a trading
venue. This Regulation should therefore restrict itself to
specifying the method of calculation of the significant fall
in value of these instruments.

(3)  In order to ensure consistency and legal certainty for
market participants and competent authorities, the date
of application of this Regulation should be the same as
that of Regulation (EU) No 236/2012 and Delegated
Regulation (EU) No 918/2012.

() OJ L 86, 24.3.2012, p. 1.
() O] L 145, 30.4.2004, p. 1.
(}) See page 1 of this Official Journal.

(4)  Since Regulation (EU) No 236/2012 recognised that
binding technical standards should be adopted before
that Regulation can be usefully applied, and as it is
essential to specify before 1 November 2012 the
required non-essential elements to facilitate compliance
by market participants with that Regulation and
enforcement by competent authorities, it is necessary
that this Regulation should enter into force on the day
following its publication.

(5)  This Regulation is based on the draft regulatory technical
standards submitted by the European Securities and
Markets Authority (ESMA) to the Commission.

(6)  ESMA has conducted open public consultations on the
draft regulatory technical standards on which this Regu-
lation is based, analysed the potential related costs and
benefits and requested the opinion of the Securities and
Markets Stakeholder Group established in accordance
with Article 37 of Regulation (EU) No 1095/2010 of
the European Parliament and of the Council of
24 November 2010 establishing a European Supervisory
Authority (European Securities and Markets Auth-

ority) (),

HAS ADOPTED THIS REGULATION:

Atticle 1
Subject matter

1. This Regulation specifies the method of calculation of the
10 % fall in value for liquid shares traded on a trading venue as
set out in Article 23(5) of Regulation (EU) No 236/2012.

2. This Regulation also specifies the method of calculation of
the fall in value for the following financial instruments traded
on a trading venue as specified in Delegated Regulation (EU)
No 918/2012 adopted pursuant to Article 23(7) of Regulation
(EU) No 236/2012:

(a) illiquid shares;

() O] L 331, 15.12.2010, p. 84.
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(b) the following non-derivative financial instruments:

(i) debt instruments issued by sovereign and corporate
issuers;

(ii) exchange-traded funds;

(ili) money market instruments;

(c) derivatives whose sole underlying is a financial instrument
traded on a trading venue.

Article 2

Method of calculation of a significant fall in value for liquid
and illiquid shares

1. For a share traded on a trading venue, the fall in value
shall be calculated from the official closing price of the previous
trading day at that trading venue defined according to the
applicable rules of that trading venue.

2. That method of calculation shall exclude any downward
movement of a price resulting exclusively from a split or any
corporate action or similar measures adopted by the issuer on
its issued share capital which can result in an adjustment of the
price by the relevant trading venue.

Article 3

Method of calculation of a significant fall in value for other
non-derivative financial instruments

1. A significant fall in value for financial instruments other
than shares and not falling into the categories of derivatives
listed in points (4) to (10) of Section C of Annex I to
Directive 2004/39/EC shall be calculated according to the
method in paragraphs 2, 3 and 4.

2. For a financial instrument for which the significant
fall in value referred to in Article 23(7) of Regulation
(EU) No 236/2012 is measured in relation to a price on the

relevant trading venue, that fall shall be calculated from the
official closing price at the relevant trading venue defined
according to the applicable rules of that trading venue.

3. For a financial debt instrument issued by a sovereign
issuer for which the significant fall in value referred to in
Article 23(7) of Regulation (EU) No 236/2012 is measured in
relation to a yield curve, that fall shall be calculated as an
increase across the yield curve in comparison with the yield
curve of the sovereign issuer at the close of trading of the
previous trading day, as calculated based on data available for
the issuer on that trading venue.

4. For a financial instrument for which the significant fall in
value referred to in Article 23(7) of Regulation (EU)
No 236/2012 is measured in relation to a variation of the
yield, that fall shall be calculated as an increase of the current
yield as compared to the yield of that instrument at the close of
trading of the previous trading day, as calculated based on data
available for that instrument on that trading venue.

Article 4

Method of calculation of a significant fall in value for
derivatives

A significant fall in value for financial instruments falling under
the categories of derivatives listed in points (4) to (10) of
Section C of Annex I to Directive 2004/39/EC and which
have a sole underlying financial instrument that is traded on
a trading venue and for which a significant fall in value has
been specified in accordance with Article 2 or Article 3, shall be
calculated by reference to the significant fall in value of the
underlying financial instrument.

Atticle 5
Entry into force

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

It shall apply from 1 November 2012.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 5 July 2012.

For the Commission
The President
José Manuel BARROSO
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COMMISSION IMPLEMENTING REGULATION (EU) No 920/2012
of 4 October 2012

prohibiting fishing activities for longliners flying the flag of or registered in Cyprus, fishing for
bluefin tuna in the Atlantic Ocean, east of longitude 45° W, and in the Mediterranean Sea

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1224/2009 of
20 November 2009 establishing a Community control system
for ensuring compliance with the rules on the common fisheries
policy (), and in particular Article 36, paragraph 2 thereof,

Whereas:

(1) Council Regulation (EU) No 44/2012 of 17 January
2012 fixing for 2012 the fishing opportunities
available in EU waters and, to EU vessels, in certain
non-EU waters for certain fish stocks and groups of
fish stocks which are subject to international negotiations
or agreements (%) fixes the amount of bluefin tuna which
may be fished in 2012 in the Atlantic Ocean, east of
longitude 45° W, and the Mediterranean Sea by European
Union fishing vessels.

(2)  Council Regulation (EC) No 302/2009 of 6 April 2009
concerning a multiannual recovery plan for bluefin tuna
in the Eastern Atlantic and Mediterranean, amending
Regulation (EC) No 43/2009 and repealing Regulation
(EC) No 1559/2007 (}), requires Member States to
inform the Commission of the individual quota
allocated to their vessels over 24 m and, for catching
vessels less than 24 m, at least of the quota allocated
to producer organisations or groups of vessels fishing
with similar gear.

(3)  The common fisheries policy is designed to ensure the
long-term viability of the fisheries sector through
sustainable exploitation of living aquatic resources
based on the precautionary approach.

(4)  In accordance with Article 36, paragraph 2 of Council
Regulation (EC) No 1224/2009, where the Commission
finds that, on the basis of information provided by
Member States and of other information in its possession

OJ L 343, 22.12.2009, p. 1.
() O] L 25, 27.1.2012, p. 55.
() O] L 96, 15.4.2009, p. 1.

fishing opportunities available to the European Union, a
Member State or group of Member States are deemed to
have been exhausted for one or more gears or fleets, the
Commission shall inform the Member States concerned
thereof and shall prohibit fishing activities for the
respective area, gear, stock, group of stocks or fleet
involved in those specific fishing activities.

(5)  The information in the Commission’s possession
indicates that the fishing opportunities for bluefin tuna
in the Atlantic Ocean, east of longitude 45° W, and the
Mediterranean Sea allocated to longliners flying the flag
of or registered in Cyprus have been exhausted.

(6)  On 22 August 2012 Cyprus informed the Commission
of the fact that it had imposed a stop on the fishing
activities of its longline vessels active in the 2012
bluefin tuna fishery. On the 5 September Cyprus
informed the Commission that this closure had taken
effect as of 09:39 on the 22 August 2012.

(7 Without prejudice to the action by Cyprus mentioned
above, it is necessary that the Commission confirms
the prohibition of fishing for bluefin tuna in the
Atlantic Ocean, east of longitude 45° W and the Medi-
terranean Sea as from 22 August 2012 at 09:39 for
longliners flying the flag of or registered in Cyprus,

HAS ADOPTED THIS REGULATION:

Article 1

Fishing for bluefin tuna in the Atlantic Ocean, east of longitude
45° W, and the Mediterranean by longliners flying the flag of or
registered in Cyprus shall be prohibited as from 22 August
2012 at 09:39 at the latest.

It shall also be prohibited to retain on board, place in cages for
fattening or farming, tranship, transfer or land such stock
caught by those vessels as from that date.

Article 2

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 4 October 2012.

For the Commission,
On behalf of the President,

Maria DAMANAKI

Member of the Commission
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COMMISSION IMPLEMENTING REGULATION (EU) No 921/2012
of 8 October 2012

amending for the 179th time Council Regulation (EC) No 881/2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with the Al Qaida
network

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 881/2002 of
27 May 2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with
the Al-Qaida network, (!) and in particular Article 7(1)(a) and
7a(5) thereof,

Whereas:

(1)  Annex I to Regulation (EC) No 881/2002 lists the
persons, groups and entities covered by the freezing of
funds and economic resources under that Regulation.

(2)  On 27 September 2012 the Sanctions Committee of the
United Nations Security Council decided to remove one
natural person from its list of persons, groups and

entities to whom the freezing of funds and economic
resources should apply after considering the de-listing
request submitted by this person and the Comprehensive
Report of the Ombudsperson established pursuant to
United Nations Security Council Resolution 1904(2009).

(3) Annex [ to Regulation (EC) No 881/2002 should
therefore be updated accordingly,

HAS ADOPTED THIS REGULATION:

Article 1
Annex I to Regulation (EC) No 881/2002 is amended in
accordance with the Annex to this Regulation.

Atticle 2

This Regulation shall enter into force on the day following that
of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 8 October 2012.

() OJ L 139, 29.5.2002, p. 9.

For the Commission,
On behalf of the President,

Head of the Service for Foreigh Policy Instruments
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ANNEX

Annex I to Regulation (EC) No 881/2002 is amended as follows:
The following entry under the heading ‘Natural persons’ is deleted:

‘Abdullahi Hussein Kahie. Address: 26 Urtegata Street, Oslo 0187 Norway. Date of birth: 22.9.1959. Place of birth:
Mogadishu, Somalia. Nationality: Norwegian. Passport No: (a) 26941812 (Norwegian passport issued on
23.11.2008, (b) 27781924 (Norwegian passport issued on 11.5.2010 valid until 11.5.2020. National identification
No: 22095919778. Date of designation referred to in Article 2a (4)(b): 9.11.2001.
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COMMISSION IMPLEMENTING REGULATION (EU) No 922/2012
of 8 October 2012

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Regulation (EC) No 1234/2007 of
22 October 2007 establishing a common organisation of agri-
cultural markets and on specific provisions for certain agri-
cultural products (Single CMO Regulation) (1),

Having regard to Commission Implementing Regulation (EU)
No 543/2011 of 7 June 2011 laying down detailed rules for
the application of Council Regulation (EC) No 1234/2007 in
respect of the fruit and vegetables and processed fruit and
vegetables sectors (3), and in particular Article 136(1) thereof,

Whereas:
(1) Implementing Regulation (EU) No 543/2011 lays down,

pursuant to the outcome of the Uruguay Round multi-
lateral trade negotiations, the criteria whereby the

Commission fixes the standard values for imports from
third countries, in respect of the products and periods
stipulated in Annex XVI, Part A thereto.

(2)  The standard import value is calculated each working
day, in accordance with Article 136(1) of Implementing
Regulation (EU) No 543/2011, taking into account
variable daily data. Therefore this Regulation should
enter into force on the day of its publication in the
Official Journal of the European Union,

HAS ADOPTED THIS REGULATION:
Article 1

The standard import values referred to in Article 136 of Imple-
menting Regulation (EU) No 543/2011 are fixed in the Annex
to this Regulation.

Article 2

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 8 October 2012.

() O] L 299, 16.11.2007, p. 1.
() O] L 157, 15.6.2011, p. 1.

For the Commission,
On behalf of the President,

José Manuel SILVA RODRIGUEZ

Director-General for Agriculture and
Rural Development
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ANNEX

Standard import values for determining the entry price of certain fruit and vegetables

(EUR/100 kg)
CN code Third country code (') Standard import value
0702 00 00 AL 55,0
MA 69,4
MK 44,6
TR 55,3
XS 41,5
77 53,2
0707 00 05 MK 22,1
TR 1233
77 72,7
0709 93 10 TR 115,7
77 115,7
080550 10 AR 79,1
CL 108,8
TR 84,5
[9)'¢ 79,0
ZA 98,1
77 89,9
0806 10 10 MK 23,1
TR 117,4
77 70,3
0808 10 80 BR 79,8
CL 99,9
NZ 132,1
uUs 158,1
ZA 1131
77 116,6
0808 30 90 CN 59,1
TR 110,0
77 84,6

(") Nomenclature of countries laid down by Commission Regulation (EC) No 18332006 (O] L 354, 14.12.2006, p. 19). Code ‘ZZ’ stands
for ‘of other origin’.
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DIRECTIVES

COMMISSION DIRECTIVE 2012/24/EU
of 8 October 2012

amending, for the purpose of adapting its technical provisions, Council Directive 86/297/EEC on the
approximation of the laws of the Member States relating to the power take-offs of tractors and

their protection

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European

Union,

Having regard to Directive 2003/37/EC of the European
Parliament and of the Council of 26 May 2003 on type-
approval of agricultural or forestry tractors, their trailers and
interchangeable towed machinery, together with their systems,
components and separate technical units and repealing Directive
74/150/EEC (), and in particular point (b) of Article 19(1)
thereof,

Whereas:

(")
)

Section 4.2 of Annex I to Council Directive
86/297[EEC (%) sets out general provisions for front
power take-off (PTO). Table 2 of that Annex provides
for the application of standard ISO 8759-1:1998 to
categories of tractors equipped with front power take-
off which also sets dimensions for the front PTO
location. However, these location requirements are not
compatible with a large number of agricultural and
forestry tractors due to new design requirements.

The requirements for front power take-off set out in
Directive 86/297/EEC only concern safety issues, that
is, the PTO location, the requirements of shielding and
the clearance zone. The PTO location imposed by
Directive 86/297/EEC is not compatible with several
tractor categories currently on the market and their
mounted implements. Table 2 of Annex I to Directive
86/297|EEC already excludes tractor categories T4.1 and
T4.3 from the location requirements.

Tractors of categories T1, T2, T3, T4.2 and T5, in
addition to those of categories T4.1 and T4.3 currently
exempted from the requirements of clause 4.2 of
standard ISO 8759-1:1998, cannot comply with such
requirements.

0J L 171, 9.7.2003, p. 1.
oJ L

186, 8.7.1986, p. 19.

4)

Several tractors can be equipped with special power take-
off types, to which standard ISO 8759-1:1998 does not

apply.

In the case of tractors of category T3, the standard only
applies when the tractor is equipped with a power take-
off specified in that standard. However, other vehicle
categories, such as T2 and certain smaller T1 tractors,
could be equipped with special power take-off types,
which are not covered by the standard. Consequently,
exemption from the requirements of standard ISO
8759-1:1998 should also be extended to tractor
categories T1 and T2.

Difficulties of the same kind are encountered in the
corresponding C categories.

As the specifications of standard ISO 8759-1:1998 with
the exception of clause 4.2, are to apply to tractors of all
T and C categories which are equipped with front power
take-offs, Table 2 becomes redundant and should
therefore be deleted.

Directive 86/297/EEC should therefore be amended
accordingly.

The measures provided for in this Directive are in
accordance with the opinion of the Committee estab-
lished in Article 20(1) of Directive 2003/37/EC,

HAS ADOPTED THIS DIRECTIVE:

Article 1

Annex [ to Directive 86/297/EEC is amended as follows:

(1) point 4.2 is replaced by the following:

‘4.2. Provisions for front power take-offs

The specifications of ISO 8759-1:1998, with the
exception of its clause 4.2, apply to tractors of all T
and C categories which are equipped with front power
take-offs as specified in this standard.’;
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(2) Table 2 is deleted.

Article 2

1. Member States shall adopt and publish, by 31 October
2013 at the latest, the laws, regulations and administrative
provisions necessary to comply with this Directive. They shall
forthwith communicate to the Commission the text of those
provisions.

They shall apply those provisions from 1 November 2013.

When Member States adopt those provisions, they shall contain
a reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. Member
States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.

Article 3

This Directive shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

Article 4

This Directive is addressed to the Member States.

Done at Brussels, 8 October 2012.

For the Commission
The President
José Manuel BARROSO
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DECISIONS

COUNCIL IMPLEMENTING DECISION
of 4 October 2012

authorising Hungary to introduce a special measure derogating from Article 193 of Directive
2006/112/EC on the common system of value added tax

(2012/624/EU)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Council Directive 2006/112/EC of
28 November 2006 on the common system of value added
tax ('), and in particular Article 395(1) thereof,

Having regard to the proposal from the European Commission,
Whereas:

(1) By letter registered at the Commission on 3 February
2012, Hungary requested authorisation to derogate,
from 1 July 2012 and for a period of two years, from
the provisions of Article 193 of Directive 2006/112/EC
governing the person liable for payment of value added
tax (VAT) to the tax authorities. In that letter, Hungary
mentioned that it will not seek renewal of that authori-
sation.

(20 In accordance with the second subparagraph of
Article  395(2) of Directive 2006/112[EC, the
Commission informed the other Member States, by
letter dated 26 April 2012, of the request made by
Hungary and, by letter dated 2 May 2012, notified
Hungary that it had all the information it considered
necessary for the appraisal of the request. The
Commission presented its proposal for authorisation of
the derogation to the Council on 29 June 2012.

(3)  The person liable for payment of VAT is, as a general
rule, the taxable person supplying the goods, in
accordance with Article 193 of Directive 2006/112/EC.
The purpose of the derogation requested by Hungary is
to place that liability, for a limited period, on the taxable
person to whom supplies of certain unprocessed agri-
cultural products in the sectors of cereals and oilseeds
are made.

(4)  Within those sectors, Hungary has noted that a number
of traders engage in different forms of tax evasion, both
domestically and in intra-Community trade, by not
paying to the tax authorities the VAT which they have
charged on their supplies. Their customers, in so far as
they are taxable persons with a full right of deduction,
remain entitled to deduct the VAT.

() OJ L 347, 11.12.2006, p. 1.

(5)  Designating the taxable person to whom the goods are
supplied as liable for payment of VAT instead of the
supplier, would be a temporary emergency measure
that would remove the opportunity to engage in that
form of tax evasion. For the measure to be effective it
should cover the 2012 harvest. It should end after a
period of two years, which should be sufficient for
Hungary to introduce in the agricultural sector definitive
measures compatible with Directive 2006/112/EC that
would prevent and combat this form of tax evasion.

(6) To prevent tax evasion being transferred to the
processing stage of the products, to other products or
sectors, Hungary should introduce suitable control
measures and reporting obligations and notify the
Commission thereof.

(7 In order to ensure that the special measure only applies
to certain specific agricultural products and to guarantee
its legal certainty, the goods covered by the special
measure should be determined by using the combined
nomenclature laid down in Council Regulation (EEC) No
2658/87 of 23 July 1987 on the tariff and statistical
nomenclature and on the Common Customs Tariff (3).

(8)  The special measure is proportionate to the objectives
pursued since it is limited in time and not intended to
apply generally, but only to a number of carefully
specified products that are normally not destined for
final consumption in unaltered state, and in relation to
which tax evasion has caused substantial loss of VAT
revenue.

(9)  The special measure will have no adverse impact on the
Union’s own resources accruing from VAT,

HAS ADOPTED THIS DECISION:

Article 1

By way of derogation from Article 193 of Directive
2006/112[EC, Hungary is hereby authorised to designate as
the person liable for the payment of VAT, the taxable person
to whom the following supplies of goods, as set out in the
combined nomenclature established by Regulation (EEC) No
265887, are made:

() O] L 256, 7.9.1987, p. 1.
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CN code Product
1001 Wheat and meslin
1002 Rye
1003 Barley
1004 Oats
1005 Maize (corn)
1008 60 00 | Triticale
1201 Soya beans, whether or not broken
1205 Rape or colza seeds, whether or not broken
1206 00 Sunflower seeds, whether or not broken

Article 2

The authorisation provided for in Article 1 is subject to
Hungary introducing appropriate and effective control

measures and reporting obligations with respect to taxable
persons that supply goods to which this Decision applies.

Hungary shall notify the Commission of the introduction of the
measures and obligations referred to in the first paragraph.

Article 3

This Decision shall take effect on the day of its notification.
It shall apply from 1 July 2012 until 30 June 2014.

Article 4

This Decision is addressed to Hungary.

Done at Luxembourg, 4 October 2012.

For the Council
The President
S. CHARALAMBOUS



L 274[28

Official Journal of the European Union

9.10.2012

COUNCIL DECISION
of 4 October 2012

appointing a Cypriot member of the European Economic and Social Committee

(2012/625/EU)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 302 thereof,

Having regard to the proposal of the Government of the
Republic of Cyprus,

Having regard to the opinion of the European Commission,

Whereas:

(1) On 13 September 2010 the Council adopted Decision
2010/570/EU, Euratom appointing the members of the
European Economic and Social Committee for the period
from 21 September 2010 to 20 September 2015 (*).

(2) A member’s seat on the European Economic and Social

Committee has become vacant following the end of the
term of office of Mr Andreas LOUROUTZIATIS,

() OJ L 251, 25.9.2010, p. 8.

HAS ADOPTED THIS DECISION:

Article 1

Mr Manthos MAVROMMATIS is hereby appointed as a member
of the European Economic and Social Committee for the
remainder of the current term of office, which runs until
20 September 2015.

Atticle 2

This Decision shall enter into force on the day of its adoption.

Done at Luxembourg, 4 October 2012.

For the Council
The President
S. CHARALAMBOUS
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COUNCIL DECISION
of 4 October 2012

appointing six Romanian members and five Romanian alternate members of the Committee of the
Regions

(2012/626/EU)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 305 thereof,

Having regard to the proposal of the Romanian Government,
Whereas:

() On 22 December 2009 and on 18 January 2010, the
Council adopted Decisions 2009/1014/EU (') and
2010/29/EU (%) appointing the members and alternate
members of the Committee of the Regions for the
period from 26 January 2010 to 25 January 2015.

(2)  Six members’ seats on the Committee of the Regions
have become vacant following the end of the terms of
office of Mr Decebal ARNAUTU, Ms Veronica DIACONU,
Ms Edita Em8ke LOKODI, Mr Constantin OSTAFICIUC, Mr
Vasile SAVA and Mr Gheorghe Bunea STANCU. Five
alternate members’ seats on the Committee of the
Regions have become vacant following the end of the
terms of office of Mr Arpad Szabolcs CSEHI, Mr
Gheorghe FLUTUR, Ms Mariana MIRCEA, Mr Mircia
MUNTEAN and Ms loana TRIFOI,

HAS ADOPTED THIS DECISION:

Article 1

The following are hereby appointed to the Committee of the
Regions for the remainder of the current term of office, which
runs until 25 January 2015:

(a) as members:

— Mr Cristian Mihai ADOMNITEIL, President of lasi County
Council,

— Mr Dragos Adrian BENEA, President of Bacdu County
Council,

() O] L 348, 29.12.2009, p. 22.
() OJ L 12, 19.1.2010, p. 11.

— Mr Ovidiu BRAILOIU, Mayor of Eforie town, Constanta
County,

— Mr Csaba BORBOLY, President of Harghita County Council,

— Ms Mariana GAJU, Mayor of the Cumpdna commune,
Constanta County,

— Mr Emilian OPREA, Mayor of Chitila town, Iifov County;

(b) as alternate members:

— Mr Andrei loan CHILIMAN, Mayor of Districc 1 —
Bucharest,

— Ms Veronica DIACONU, Local Councillor, Gorgota commune
Local Council, Prahova County,

— Mr Petru Nicolae I0TCU, President of Arad County Council,
— Mr Marian PETRACHE, President of Ilfov County Council,
— Mr Silviu PONORAN, Mayor of Zlatna town, Alba County.

Article 2

This Decision shall enter into force on the day of its adoption.

Done at Luxembourg, 4 October 2012.

For the Council
The President
S. CHARALAMBOUS
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COMMISSION IMPLEMENTING DECISION
of 5 October 2012

on the recognition of the legal and supervisory framework of Australia as equivalent to the
requirements of Regulation (EC) No 1060/2009 of the European Parliament and of the Council
on credit rating agencies

(Text with EEA relevance)

(2012/627EU)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Regulation (EC) No 1060/2009 of the
European Parliament and of the Council of 16 September
2009 on credit rating agencies ('), and in particular Article 5(6)
thereof,

Whereas:

(1)

(")
)

On 17 November 2009 the Commission granted a
mandate to the Committee of European Securities Regu-
lators (CESR), whose tasks have been assumed by the
European Securities and Markets Authority established
on 1 January 2011 pursuant to Regulation (EU) No
1095/2010 of the European Parliament and of the
Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets
Authority) (3) (ESMA), requesting their advice with regard
to the technical assessment of the legal and supervisory
framework of Australia in respect of credit rating
agencies.

In its advice delivered on 18 April 2012, ESMA
suggested that the Australian legal and supervisory
framework in respect of credit rating agencies be
considered equivalent to Regulation (EC) No 1060/2009.

Pursuant to the second subparagraph of Article 5(6) of
Regulation (EC) No 1060/2009, the fulfilment of three
conditions needs to be assessed in order to consider a
third country legal and supervisory framework equivalent
to Regulation (EC) No 1060/2009.

According to the first condition, credit rating agencies in
the third country must be subject to authorisation or
registration and subject to effective supervision and
enforcement on an ongoing basis. The Australian legal
and regulatory framework for credit rating agencies was
introduced on 1 January 2010. All relevant laws and
regulations, namely the Corporations Act (2001) and

0] L 302, 17.11.2009, p. 1.
O

L 331, 15.12.2010, p. 84.

the Australian Securities and Investments Commission
(ASIC) Act (2001), have entered into force. According
to this regulatory framework, credit rating agencies
have to be registered and are supervised on an ongoing
basis by the Australian Securities and Investments
Commission (ASIC). The Australian legal and supervisory
framework endows ASIC with sufficient powers to enable
effective supervision and enforcement of credit rating
agencies, including the power to sanction CRAs in
breach of the applicable rules: ASIC can be warranted
to seize books not produced by CRAs. On the basis of
a search warrant granted by the competent judicial auth-
ority, ASIC has the power to search the premises of
CRAs. In addition, ASIC is empowered by the Corpor-
ations Act to apply to a federal court for orders to cancel
the licence of a credit rating agency. Following such
cancellation of a licence, ASIC can apply to a court for
orders to permanently prohibit the CRA from issuing
credit ratings in Australia. Under the Corporations Act,
ASIC may also apply for orders to stop unlawful
behaviour by a CRA or impose fines where it has
contravened any of its obligations under the relevant
financial services legislation. The cooperation agreement
concluded between ESMA and ASIC provides for
information exchange with regard to enforcement and
supervisory measures taken against cross border CRAs.

According to the second condition, credit rating agencies
in the third country must be subject to legally binding
rules which are equivalent to those set out in Articles 6
to 12 and Annex I to Regulation (EC) No 1060/2009.
The Australian legal and supervisory framework meets
the objectives of the EU regulatory framework for
credit rating agencies in relation to conflicts-of-interest
management.  Conflicts-of-interest ~ management s
required by the Australian legislation (ASIC Act)
including the obligation to manage conflicts of interest
and organisational requirements, notably with regard to
outsourcing, record keeping and confidentiality. With
regard to corporate governance, the ASIC’s licence
conditions require a CRA to be organised in a manner
that ensures its business interest does not impair the
independence and accuracy of its credit rating activities.
The Australian framework also requires CRAs to establish
a rigorous review function for rating methodologies and
contains a wide range of disclosure requirements with
regard to credit ratings and rating activities. Therefore,
the Australian legal and supervisory framework meets the
objectives of Regulation (EC) No 1060/2009 in respect
of the management of conflicts of interest, the organisa-
tional processes and procedures that a credit rating
agency needs to have in place, the quality of ratings
and of rating methodologies, the disclosure of credit
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ratings and the general and periodic disclosure of credit
rating activities. It thus provides for equivalent protection
in terms of integrity, transparency, good governance of
credit rating agencies and reliability of the credit rating
activities.

According to the third condition, the regulatory regime
in the third country must prevent interference by the
supervisory authorities and other public authorities of
that third country with the content of credit ratings
and methodologies. Any such interference with credit
ratings and rating methodologies would be contrary to
the objectives of Chapter 7 of the Australian Corpor-
ations Act of 2001 and ASIC's objectives. Neither ASIC
nor any other public authority is empowered to interfere
with the content of credit ratings or credit rating
methodologies.

In view of the factors examined, the conditions laid
down in the second subparagraph of Article 5(6) of
Regulation (EC) No 1060/2009 can be considered to
be met by the Australian legal and supervisory
framework for credit rating agencies. Therefore, the
Australian legal and supervisory framework for credit
rating agencies should be considered equivalent to the
legal and supervisory framework established by Regu-
lation (EC) No 1060/2009. The Commission, in
cooperation with ESMA, will continue monitoring the
evolution of the Australian legal and supervisory

framework for credit rating agencies and the fulfilment of
the conditions on the basis of which this decision has
been taken.

The measures provided for in this Decision are in
accordance with the opinion of the European Securities
Committee,

HAS ADOPTED THIS DECISION:

Article 1

For the purposes of Article 5 of Regulation (EC) No
1060/2009, the Australian legal and supervisory framework
for credit rating agencies shall be considered as equivalent to
the requirements of Regulation (EC) No 1060/2009.

Article 2

This Decision shall enter into force on the day following that of
its publication in the Official Journal of the European Union.

Done at Brussels, 5 October 2012.

For the Commission
The President
José Manuel BARROSO
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COMMISSION IMPLEMENTING DECISION
of 5 October 2012

on the recognition of the legal and supervisory framework of the United States of America as
equivalent to the requirements of Regulation (EC) No 1060/2009 of the European Parliament and of
the Council on credit rating agencies

(Text with EEA relevance)

(2012/628/EU)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European
Union,

Having regard to Regulation (EC) No 1060/2009 of the
European Parliament and of the Council of 16 September
2009 on credit rating agencies ('), and in particular Article 5(6)
thereof,

Whereas:

(1)  On 12 June 2009 the Commission granted a mandate to
the Committee of European Securities Regulators (CESR),
whose tasks have been assumed by the European
Securities and Markets Authority established on
1 January 2011 pursuant to Regulation (EU) No
1095/2010 of the European Parliament and of the
Council of 24 November 2010 establishing a European
Supervisory Authority (European Securities and Markets
Authority) (3 (ESMA), requesting their technical advice
with regard to the technical assessment of the legal and
supervisory framework of the USA in respect of credit
rating agencies.

20  In its first advice, delivered on 21 May 2010, the CESR
highlighted two areas (regarding the quality of method-
ologies and ratings, and with respect to the disclosure of
ratings) where significant differences between the United
States (US) and the Union frameworks persisted.
Subsequently, following the entry into force of the
Dodd-Frank Wall ~Street Reform and Consumer
Protection Act on 21 July 2010, ESMA has updated its
technical advice to the Commission indicating that the
US legal and supervisory framework in respect of credit
rating agencies could now be considered equivalent to
Regulation (EC) No 1060/2009.

(3)  Pursuant to the second subparagraph of Article 5(6) of
Regulation (EC) No 1060/2009, the fulfilment of three

() O] L 302, 17.11.2009, p. 1.
() O] L 331, 15.12.2010, p. 84.

conditions needs to be assessed in order to consider a
third country legal and supervisory framework equivalent
to Regulation (EC) No 1060/2009.

(4)  According to the first condition, credit rating agencies in
the third country must be subject to authorisation or
registration and subject to effective supervision and
enforcement on an ongoing basis. The US legal and
supervisory framework for credit rating agencies
consists of the Credit Rating Agency Reform Act of
2006 (Rating Agency Act) which seeks to improve the
quality of ratings in order to protect investors and in the
public interest, by fostering accountability, transparency,
and competition in the credit rating industry and Section
15E (}), Section 17 (*) and Section 21B(a) (°) of the
Securities Exchange Act (Exchange Act). The operative
provisions of the Rating Agency Act became applicable
upon the SEC’s adoption in June 2007 of a series of rules
implementing a registration and oversight programme
for credit rating agencies that register as Nationally
Recognized Statistical Ratings Organizations (NRSRO).
In order to allow the use of their ratings for regulatory
purposes credit rating agencies have to register with the
SEC and are subsequently supervised by the SEC on an
ongoing basis. The SEC is endowed with a compre-
hensive range of supervisory powers allowing it to inves-
tigate whether credit rating agencies comply with their
legal obligations. Those powers include the power to
access documents, to conduct investigations and to
carry out on-site inspections, as well as the power to
require access to records of telephone recordings and
electronic communication. The SEC can exercise these
powers not only in respect of credit rating agencies,
but also in respect of other persons involved in credit
rating activities. Section 15E(p)(3)(A) of the Exchange Act
requires the SEC to conduct an examination of each
NRSRO at least annually and to report on the findings
of these examinations (°). Where the SEC has established
that an NRSRO is in breach of any obligation arising
from the relevant regulatory framework, it may adopt a
wide range of supervisory measures in order to stop the
infringement. Those measures include the power to
withdraw the registration, to suspend the use of ratings
for regulatory purposes and to order the credit rating
agencies to stop the infringement. The SEC can also
impose severe penalties on credit rating agencies for
breaches of the relevant requirements. Therefore,

3

15 U.S.C.780-7.

C)

(% 15 US.C.78q.

() 15 U.S.C.78u-2.

(%) See summary report of the SEC Staff's Examinations of each NRSRO
of September 2011.
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NRSROs are subject to effective supervision and credit rating agencies. Therefore, the US legal and super-

enforcement on an ongoing basis. The cooperation
agreement concluded between ESMA and the SEC
provides for information exchange with regard to
enforcement and supervisory measures taken against
cross border CRAs.

According to the second condition, credit rating agencies
in the third country must be subject to legally binding
rules which are equivalent to those set out in Articles 6
to 12 and Annex I to Regulation (EC) No 1060/2009.
The US legal and supervisory framework meets the
objectives of Regulation (EC) No 1060/2009 in respect
of the management of conflicts of interest, the organisa-
tional processes and procedures that a credit rating
agency needs to have in place, the quality of ratings
and of rating methodologies, the disclosure of credit
ratings and the general and periodic disclosure of credit
rating activities. Therefore, the US framework provides
for equivalent protection in terms of integrity, trans-
parency, good governance of credit rating agencies and
reliability of the credit rating activities.

According to the third condition, the regulatory regime
in the third country must prevent interference by the
supervisory authorities and other public authorities of
that third country with the content of credit ratings
and methodologies. In this respect, the SEC and any
other public authority in the USA are prohibited by
law from interfering with the substance of credit
ratings and credit rating methodologies.

In view of the factors examined, the conditions laid
down in the second subparagraph of Article 5(6) of
Regulation (EC) No 1060/2009 can be considered to
be met by the US legal and supervisory framework for

visory framework for credit rating agencies should be
considered equivalent to the legal and supervisory
framework established by Regulation (EC) No
1060/2009. The Commission, in cooperation with
ESMA, will continue monitoring the evolution of the
US legal and supervisory framework for credit rating
agencies and the fulfilment of the conditions on the
basis of which this decision has been taken.

The measures provided for in this Decision are in
accordance with the opinion of the European Securities
Committee,

HAS ADOPTED THIS DECISION:

Article 1

For the purposes of Article 5 of Regulation (EC) No
1060/2009, the US legal and supervisory framework for
credit rating agencies shall be considered as equivalent to the
requirements of Regulation (EC) No 1060/2009.

Article 2

This Decision shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

Done at Brussels, 5 October 2012.

For the Commission
The President
José Manuel BARROSO
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