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(Legislative acts)

DIRECTIVES

DIRECTIVE 2012/27/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 25 October 2012

on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives
2004/8/EC and 2006/32/EC

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 194(2) thereof,

Having regard to the proposal from the European Commission,

Shifting to a more energy-efficient economy should also
accelerate the spread of innovative technological
solutions and improve the competitiveness of industry
in the Union, boosting economic growth and creating
high quality jobs in several sectors related to energy
efficiency.

(20  The Conclusions of the European Council of 8 and
9 March 2007 emphasised the need to increase energy
After transmission of the draft legislative act to the national efficiency in the Union to achieve the objective of saving
parliaments, 20 % of the Union’s primary energy consumption by
2020 compared to projections. The conclusions of the
European Council of 4 February 2011 emphasised that
the 2020 20 % energy efficiency target as agreed by the
Having regar(.i to tlhe opinion of the European Economic and June 2010 Europeang}éouncil, v&}:hichgis presgntly ngt on
Social Committee ('), track, must be delivered. Projections made in 2007
showed a primary energy consumption in 2020 of
1 842 Mtoe. A 20 % reduction results in 1 474 Mtoe in
Having regard to the opinion of the Committee of the 2020, ie. a reduction of 368 Mtoe as compared to
Regions (%), projections.
Acting in accordance with the ordinary legislative procedure (%),
(3)  The Conclusions of the European Council of 17 June
2010 confirmed the energy efficiency target as one of
Whereas: the headline targets of the Union’s new strategy for jobs
and smart, sustainable and inclusive growth (Europe
2020 Strategy). Under this process and in order to
(1) The Union is facing unprecedented challenges resulting implement this objective at national level, Member
from increased dependence on energy imports and scarce States are required to set national targets in close
energy resources, and the need to limit climate change dialogue with the Commission and to indicate, in their
and to overcome the economic crisis. Energy efficiency is National Reform Programmes, how they intend to
a valuable means to address these challenges. It improves achieve them.
the Union’s security of supply by reducing primary
energy consumption and decreasing energy imports. It
helps to reduce greenhouse gas emissions in a cost-
cffective way and thereby to mitigate climate change. 4)  The Commission Communication of 10 November 2010

() OJ C 24, 28.1.2012, p. 134.

(3) O] C 54, 23.2.2012, p. 49.

(}) Position of the European Parliament of 11 September 2012 (not yet
published in the Official Journal) and decision of the Council of
4 October 2012.

on Energy 2020 places energy efficiency at the core of
the Union energy strategy for 2020 and outlines the
need for a new energy efficiency strategy that will
enable all Member States to decouple energy use from
economic growth.
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In its resolution of 15 December 2010 on the Revision
of the Energy Efficiency Action Plan, the European
Parliament called on the Commission to include in its
revised Energy Efficiency Action Plan measures to close
the gap to reach the overall Union energy efficiency
objective in 2020.

One of the initiatives of the Europe 2020 Strategy is the
flagship ~resource-efficient Europe adopted by the
Commission on 26 January 2011. This identifies
energy efficiency as a major element in ensuring the
sustainability of the use of energy resources.

The Conclusions of the European Council of 4 February
2011 acknowledged that the Union energy efficiency
target is not on track and that determined action is
required to tap the considerable potential for higher
energy savings in buildings, transport, products and
processes. Those conclusions also provide that the imple-
mentation of the Union energy efficiency target will be
reviewed by 2013 and further measures considered if
necessary.

On 8 March 2011, the Commission adopted its
Communication on an Energy Efficiency Plan 2011.
The Communication confirmed that the Union is not
on track to achieve its energy efficiency target. This is
despite the progress in national energy efficiency policies
outlined in the first National Energy Efficiency Action
Plans submitted by Member States in fulfilment of the
requirements of Directive 2006/32/EC of the European
Parliament and of the Council of 5 April 2006 on energy
end-use efficiency and energy services (!). Initial analysis
of the second Action Plans confirms that the Union is
not on track. To remedy that, the Energy Efficiency Plan
2011 spelled out a series of energy efficiency policies and
measures covering the full energy chain, including energy
generation, transmission and distribution; the leading role
of the public sector in energy efficiency; buildings and
appliances; industry; and the need to empower final
customers to manage their energy consumption. Energy
efficiency in the transport sector was considered in
parallel in the White Paper on Transport, adopted on
28 March 2011. In particular, Initiative 26 of the
White Paper calls for appropriate standards for CO,
emissions of vehicles in all modes, where necessary
supplemented by requirements on energy efficiency to
address all types of propulsion systems.

() OJ L 114, 27.4.2006, p. 64.

©)

(10)

(1)

(12)

)

On 8 March 2011, the Commission also adopted a
Roadmap for moving to a competitive low carbon
economy in 2050, identifying the need from this
perspective for more focus on energy efficiency.

In this context it is necessary to update the Union’s legal
framework for energy efficiency with a Directive
pursuing the overall objective of the energy efficiency
target of saving 20 % of the Union’s primary energy
consumption by 2020, and of making further energy
efficiency improvements after 2020. To that end, this
Directive should establish a common framework to
promote energy efficiency within the Union and lay
down specific actions to implement some of the
proposals included in the Energy Efficiency Plan 2011
and achieve the significant unrealised energy saving
potentials it identifies.

Decision No 406/2009/EC of the European Parliament
and of the Council of 23 April 2009 on the effort of
Member States to reduce their greenhouse gas emissions
to meet the Community’s greenhouse gas emission
reduction commitments up to 2020 (3 requires the
Commission to assess and report by 2012 on the
progress of the Union and its Member States towards
the objective of reducing energy consumption by 20 %
by 2020 compared to projections. It also states that, to
help Member States meet the Union’s greenhouse gas
emission reduction commitments, the Commission
should propose, by 31 December 2012, strengthened
or new measures to accelerate energy efficiency improve-
ments. This Directive responds to this requirement. It
also contributes to meeting the goals set out in the
Roadmap for moving to a competitive low carbon
economy in 2050, in particular by reducing greenhouse
gas emissions from the energy sector, and to achieving
zero emission electricity production by 2050.

An integrated approach has to be taken to tap all the
existing energy saving potential, encompassing savings in
the energy supply and the end-use sectors. At the same
time, the provisions of Directive 2004/8/EC of the
European Parliament and of the Council of 11 February
2004 on promotion of cogeneration based on a useful
heat demand in the internal energy market () and
Directive 2006/32/EC should be strengthened.

() O] L 140, 5.6.2009, p. 136.
oJ L

52, 21.2.2004, p. 50.
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(13) It would be preferable for the 20 % energy efficiency (16)  Bearing in mind that the Council conclusions of 10 June
target to be achieved as a result of the cumulative imple- 2011 on the Energy Efficiency Plan 2011 stressed that
mentation of specific national and European measures buildings represent 40 % of the Union’s final energy
promoting energy efficiency in different fields. Member consumption, and in order to capture the growth and
States should be required to set indicative national energy employment opportunities in the skilled trades and
efficiency targets, schemes and programmes. These construction sectors, as well as in the production of
targets and the individual efforts of each Member State construction products and in professional activities such
should be evaluated by the Commission, alongside data as architecture, consultancy and engineering, Member
on the progress made, to assess the likelihood of States should establish a long-term strategy beyond
achieving the overall Union target and the extent to 2020 for mobilising investment in the renovation of
which the individual efforts are sufficient to meet the residential and commercial buildings with a view to
common goal. The Commission should therefore improving the energy performance of the building
closely monitor the implementation of national energy stock. That strategy should address cost-effective deep
efficiency programmes through its revised legislative renovations which lead to a refurbishment that reduces
framework and within the Europe 2020 process. When both the delivered and the final energy consumption of a
setting the indicative national energy efficiency targets, building by a significant percentage compared with the
Member States should be able to take into account pre-renovation levels leading to a very high energy
national  circumstances affecting  primary  energy performance. Such deep renovations could also be
consumption such as remaining cost-effective energy- carried out in stages.
saving potential, changes in energy imports and
exports, development of all sources of renewable
energies, nuclear energy, carbon capture and storage,
and early action. When undertaking modelling exercises,
the Commission should consult Member States on model
assumptions and draft model results in a timely and
transparent manner. Improved modelling of the impact
of energy efficiency measures and of the stock and
performance of technologies is needed.
(17)  The rate of building renovation needs to be increased, as

(14)

(15)

Directive 2009/28/EC of the European Parliament and of
the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources (') states that
Cyprus and Malta, due to their insular and peripheral
character, rely on aviation as a mode of transport,
which is essential for their citizens and their economy.
As a result, Cyprus and Malta have a gross final
consumption of energy in national air transport which
is disproportionately high, i.e. more than three times the
Community average in 2005, and are thus dispropor-
tionately affected by the current technological and regu-
latory constraints.

The total volume of public spending is equivalent to
19 % of the Union’s gross domestic product. For this
reason the public sector constitutes an important driver
to stimulate market transformation towards more
efficient products, buildings and services, as well as to
trigger behavioural changes in energy consumption by
citizens and enterprises. Furthermore, decreasing energy
consumption through energy efficiency improvement
measures can free up public resources for other
purposes. Public bodies at national, regional and local
level should fulfil an exemplary role as regards energy
efficiency.

() O] L 140, 5.6.2009, p. 16.

the existing building stock represents the single biggest
potential sector for energy savings. Moreover, buildings
are crucial to achieving the Union objective of reducing
greenhouse gas emissions by 80-95% by 2050
compared to 1990. Buildings owned by public bodies
account for a considerable share of the building stock
and have high visibility in public life. It is therefore
appropriate to set an annual rate of renovation of
buildings owned and occupied by central government
on the territory of a Member State to upgrade their
energy performance. This renovation rate should be
without prejudice to the obligations with regard to
nearly-zero energy buildings set in Directive 2010/31/EU
of the European Parliament and of the Council of
19 May 2010 on the energy performance of buildings (?).
The obligation to renovate central government buildings
in this Directive complements that Directive, which
requires Member States to ensure that when existing
buildings undergo major renovation their energy
performance is upgraded so that they meet minimum
energy performance requirements. It should be possible
for Member States to take alternative cost-efficient
measures to achieve an equivalent improvement of the
energy performance of the buildings within their central
government estate. The obligation to renovate floor area
of central government buildings should apply to the
administrative departments whose competence extends
over the whole territory of a Member State. When in a
given Member State and for a given competence no such
relevant administrative department exists that covers the
whole territory, the obligation should apply to those
administrative departments whose competences cover
collectively the whole territory.

() OJ L 153, 18.6.2010, p. 13.
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(18) A number of municipalities and other public bodies in specific context of the energy sector and final customers’

(19)

(20)

the Member States have already put into place integrated
approaches to energy saving and energy supply, for
example via sustainable energy action plans, such as
those developed under the Covenant of Mayors initiative,
and integrated urban approaches which go beyond indi-
vidual interventions in buildings or transport modes.
Member States should encourage municipalities and
other public bodies to adopt integrated and sustainable
energy efficiency plans with clear objectives, to involve
citizens in their development and implementation and to
adequately inform them about their content and progress
in achieving objectives. Such plans can yield considerable
energy savings, especially if they are implemented by
energy management systems that allow the public
bodies concerned to better manage their energy
consumption. Exchange of experience between cities,
towns and other public bodies should be encouraged
with respect to the more innovative experiences.

With regard to the purchase of certain products and
services and the purchase and rent of buildings, central
governments which conclude public works, supply or
service contracts should lead by example and make
energy-efficient purchasing decisions. This should apply
to the administrative departments whose competence
extends over the whole territory of a Member State.
When in a given Member State and for a given
competence no such relevant administrative department
exists that covers the whole territory, the obligation
should apply to those administrative departments
whose competences cover collectively the whole territory.
The provisions of the Union’s public procurement
directives should not however be affected. For products
other than those covered by the energy efficiency
requirements for purchasing in this Directive, Member
States should encourage public bodies to take into
account the energy efficiency of purchase.

An assessment of the possibility of establishing a ‘white
certificate’ scheme at Union level has shown that, in the
current situation, such a system would create excessive
administrative costs and that there is a risk that energy
savings would be concentrated in a number of Member
States and not introduced across the Union. The
objective of such a Union-level scheme could be better
achieved, at least at this stage, by means of national
energy efficiency obligation schemes for energy utilities
or other alternative policy measures that achieve the
same amount of energy savings. It is appropriate for
the level of ambition of such schemes to be established
in a common framework at Union level while providing
significant flexibility to Member States to take fully into
account the national organisation of market actors, the

(21)

habits. The common framework should give energy
utilities the option of offering energy services to all
final customers, not only to those to whom they sell
energy. This increases competition in the energy market
because energy utilities can differentiate their product by
providing complementary energy services. The common
framework should allow Member States to include
requirements in their national scheme that pursue a
social aim, in particular in order to ensure that vulnerable
customers have access to the benefits of higher energy
efficiency. Member States should determine, on the basis
of objective and non-discriminatory criteria, which
energy distributors or retail energy sales companies
should be obliged to achieve the end-use energy
savings target laid down in this Directive.

Member States should in particular be allowed not to
impose this obligation on small energy distributors,
small retail energy sales companies and small energy
sectors to avoid disproportionate  administrative
burdens. The Commission Communication of 25 June
2008 sets out principles that should be taken into
account by Member States that decide to abstain from
applying this possibility. As a means of supporting
national energy efficiency initiatives, obligated parties
under national energy efficiency obligation schemes
could fulfil their obligations by contributing annually to
an Energy Efficiency National Fund an amount that is
equal to the investments required under the scheme.

Given the over-arching imperative of restoring sustain-
ability to public finances and of fiscal consolidation, in
the implementation of particular measures falling within
the scope of this Directive, due regard should be
accorded to the cost-effectiveness at Member State level
of implementing energy efficiency measures on the basis
of an appropriate level of analysis and evaluation.

The requirement to achieve savings of the annual energy
sales to final customers relative to what energy sales
would have been does not constitute a cap on sales or
energy consumption. Member States should be able to
exclude all or part of the sales of energy, by volume, used
in industrial activities listed in Annex I to Directive
2003/87[EC of the European Parliament and of the
Council of 13 October 2003 establishing a scheme for
greenhouse gas emission allowance trading within the
Community (') for the calculation of the energy sales to
final customers, as it is recognised that certain sectors or
subsectors within these activities may be exposed to a
significant risk of carbon leakage. It is appropriate that
Member States are aware of the costs of schemes in order
to be able to accurately assess the costs of measures.

() OJ L 275, 25.10.2003, p. 32.
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(23)  Without prejudice to the requirements in Article 7 and apartment buildings supplied by district heating or

(25)

(26)

(28)

()
)

0]
0]

with a view to limiting the administrative burden, each
Member State may group all individual policy measures
to implement Article 7 into a comprehensive national
energy efficiency programme.

To tap the energy savings potential in certain market
segments where energy audits are generally not offered
commercially (such as small and medium-sized enter-
prises  (SMEs)), Member States should develop
programmes to encourage SMEs to undergo energy
audits. Energy audits should be mandatory and regular
for large enterprises, as energy savings can be significant.
Energy audits should take into account relevant European
or International Standards, such as EN ISO 50001
(Energy Management Systems), or EN 16247-1 (Energy
Audits), or, if including an energy audit, EN ISO 14000
(Environmental Management Systems) and thus be also
in line with the provisions of Annex VI to this Directive
as such provisions do not go beyond the requirements of
these relevant standards. A specific European standard on
energy audits is currently under development.

Where energy audits are carried out by in-house experts,
the necessary independence would require these experts
not to be directly engaged in the activity audited.

When  designing energy efficiency improvement
measures, account should be taken of efficiency gains
and savings obtained through the widespread application
of cost-effective technological innovations such as smart
meters. Where smart meters have been installed, they
should not be used by companies for unjustified back

billing.

In relation to electricity, and in accordance with Directive
2009/72[EC of the European Parliament and of the
Council of 13 July 2009 concerning common rules for
the internal market in electricity ('), where the roll-out of
smart meters is assessed positively, at least 80 % of
consumers should be equipped with intelligent metering
systems by 2020. In relation to gas, and in accordance
with Directive 2009/73/EC of the European Parliament
and of the Council of 13 July 2009 concerning common
rules for the internal market in natural gas (%), where the
roll-out of intelligent metering systems is assessed posi-
tively, Member States or any competent authority they
designate, should prepare a timetable for the implemen-
tation of intelligent metering systems.

Use of individual meters or heat cost allocators for
measuring individual consumption of heating in multi-

L 211, 14.8.2009, p. 55.

L 211, 14.8.2009, p. 94.

(29)

(30)

(31)

common central heating is beneficial when final
customers have a means to control their own individual
consumption. Therefore, their use makes sense only in
buildings where radiators are equipped with thermostatic
radiator valves.

In some multi-apartment buildings supplied by district
heating or common central heating, the use of accurate
individual heat meters would be technically complicated
and costly due to the fact that the hot water used for
heating enters and leaves the apartments at several
points. It can be assumed that individual metering of
heat consumption in multi-apartment buildings is, never-
theless, technically possible when the installation of indi-
vidual meters would not require changing the existing in-
house piping for hot water heating in the building. In
such buildings, measurements of individual heat
consumption can then be carried out by means of indi-
vidual heat cost allocators installed on each radiator.

Directive 2006/32/EC requires Member States to ensure
that final customers are provided with competitively
priced individual meters that accurately reflect their
actual energy consumption and provide information on
actual time of use. In most cases, this requirement is
subject to the conditions that it should be technically
possible, financially reasonable, and proportionate in
relation to the potential energy savings. When a
connection is made in a new building or a building
undergoes major renovations, as defined in Directive
2010/31/EU, such individual meters should, however,
always be provided. Directive 2006/32/EC also requires
that clear billing based on actual consumption should be
provided frequently enough to enable consumers to
regulate their own energy use.

Directives 2009/72/EC and 2009/73/EC require Member
States to ensure the implementation of intelligent
metering systems to assist the active participation of
consumers in the electricity and gas supply markets. As
regards electricity, where the roll-out of smart meters is
found to be cost-effective, at least 80 % of consumers
must be equipped with intelligent metering systems by
2020. As regards natural gas, no deadline is given but
the preparation of a timetable is required. Those
Directives also state that final customers must be
properly informed of actual electricity/gas consumption
and costs frequently enough to enable them to regulate
their own consumption.
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(32)  The impact of the provisions on metering and billing in New electricity generation installations and existing

(33)

(34)

(35)

Directives 2006/32/EC, 2009/72/EC and 2009/73/EC on
energy saving has been limited. In many parts of the
Union, these provisions have not led to customers
receiving up-to-date information about their energy
consumption, or billing based on actual consumption
at a frequency which studies show is needed to enable
customers to regulate their energy use. In the sectors of
space heating and hot water in multi-apartment buildings
the insufficient clarity of these provisions has also led to
numerous complaints from citizens.

In order to strengthen the empowerment of final
customers as regards access to information from the
metering and billing of their individual energy
consumption, bearing in mind the opportunities
associated with the process of the implementation of
intelligent metering systems and the roll out of smart
meters in the Member States, it is important that the
requirements of Union law in this area be made
clearer. This should help reduce the costs of the imple-
mentation of intelligent metering systems equipped with
functions enhancing energy saving and support the
development of markets for energy services and
demand management. Implementation of intelligent
metering systems enables frequent billing based on
actual consumption. However, there is also a need to
clarify the requirements for access to information and
fair and accurate billing based on actual consumption
in cases where smart meters will not be available by
2020, including in relation to metering and billing of
individual consumption of heating, cooling and hot
water in multi-unit buildings supplied by district heating/
cooling or own common heating system installed in such
buildings.

When  designing energy efficiency improvement
measures, Member States should take due account of
the need to ensure the correct functioning of the
internal market and the coherent implementation of
the acquis, in accordance with the Treaty on the Func-
tioning of the European Union.

High-efficiency cogeneration and district heating and
cooling has significant potential for saving primary
energy, which is largely untapped in the Union.
Member States should carry out a comprehensive
assessment of the potential for high-efficiency cogen-
eration and district heating and cooling. These
assessments should be updated, at the request of the
Commission, to provide investors with information
concerning national development plans and contribute
to a stable and supportive investment environment.

(36)

(37)

(38)

()
)

0]
9

installations which are substantially refurbished or
whose permit or licence is updated should, subject to a
cost-benefit analysis showing a cost-benefit surplus, be
equipped with high-efficiency cogeneration units to
recover waste heat stemming from the production of
electricity. This waste heat could then be transported
where it is needed through district heating networks.
The events that trigger a requirement for authorisation
criteria to be applied will generally be events that also
trigger requirements for permits under Directive
2010/75/EU of the European Parliament and of the

Council of 24 November 2010 on industrial
emissions (!) and for authorisation under Directive
2009/72/EC.

It may be appropriate for nuclear power installations, or
electricity generation installations that are intended to
make use of geological storage permitted under
Directive 2009/31/EC of the European Parliament and
of the Council of 23 April 2009 on the geological
storage of carbon dioxide (%), to be located in places
where the recovery of waste heat through high-efficiency
cogeneration or by supplying a district heating or cooling
network is not cost-effective. Member States should
therefore be able to exempt those installations from the
obligation to carry out a cost-benefit analysis for
providing the installation with equipment allowing the
recovery of waste heat by means of a high-efficiency
cogeneration unit. It should also be possible to exempt
peak-load and back-up electricity generation installations
which are planned to operate under 1500 operating
hours per year as a rolling average over a period of
five years from the requirement to also provide heat.

It is appropriate for Member States to encourage the
introduction of measures and procedures to promote
cogeneration installations with a total rated thermal
input of less than 20 MW in order to encourage
distributed energy generation.

High-efficiency cogeneration should be defined by the
energy savings obtained by combined production
instead of separate production of heat and electricity.
The definitions of cogeneration and high-efficiency
cogeneration used in Union legislation should be
without prejudice to the use of different definitions in
national legislation for purposes other than those of the
Union legislation in question. To maximise energy
savings and avoid energy saving opportunities being
missed, the greatest attention should be paid to the
operating conditions of cogeneration units.

L 334, 17.12.2010, p. 17.

L 140, 5.6.2009, p. 114.
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(39) To increase transparency for the final customer to be (EC) No 715/2009 of the European Parliament and of

(40)

(41)

(42)

(43)

able to choose between electricity from cogeneration
and electricity produced by other techniques, the origin
of high-efficiency cogeneration should be guaranteed on
the basis of harmonised efficiency reference values.
Guarantee of origin schemes do not by themselves
imply a right to benefit from national support mech-
anisms. It is important that all forms of -electricity
produced from high-efficiency cogeneration can be
covered by guarantees of origin. Guarantees of origin
should be distinguished from exchangeable certificates.

The specific structure of the cogeneration and district
heating and cooling sectors, which include many small
and medium-sized producers, should be taken into
account, especially when reviewing the administrative
procedures for obtaining permission to construct cogen-
eration capacity or associated networks, in application of
the ‘Think Small First’ principle.

Most Union businesses are SMEs. They represent an
enormous energy saving potential for the Union. To
help them adopt energy efficiency measures, Member
States should establish a favourable framework aimed
at providing SMEs with technical assistance and
targeted information.

Directive 2010/75/EU includes energy efficiency among
the criteria for determining the Best Available Techniques
that should serve as a reference for setting the permit
conditions for installations within its scope, including
combustion installations with a total rated thermal
input of 50 MW or more. However, that Directive
gives Member States the option not to impose
requirements relating to energy efficiency on combustion
units or other units emitting carbon dioxide on the site,
for the activities listed in Annex I to Directive
2003/87/EC. Member States could include information
on energy efficiency levels in their reporting under
Directive 2010/75/EU.

Member States should establish, on the basis of objective,
transparent and non-discriminatory  criteria, rules
governing the bearing and sharing of costs of grid
connections and grid reinforcements and for technical
adaptations needed to integrate new producers of elec-
tricity produced from high-efficiency cogeneration, taking
into account guidelines and codes developed in
accordance with Regulation (EC) No 714/2009 of the
European Parliament and of the Council of 13 July
2009 on conditions for access to the network for
cross-border exchanges in electricity (1) and Regulation

() OJ L 211, 14.8.2009, p. 15.

(44)

(45)

the Council of 13 July 2009 on conditions for access to
the natural gas transmission networks (?). Producers of
electricity generated from high-efficiency cogeneration
should be allowed to issue a call for tender for the
connection work. Access to the grid system for electricity
produced from high-efficiency cogeneration, especially
for small scale and micro-cogeneration units, should be
facilitated. In accordance with Article 3(2) of Directive
2009/72[EC and Article 3(2) of Directive 2009/73/EC,
Member States may impose public service obligations,
including in relation to energy efficiency, on under-
takings operating in the electricity and gas sectors.

Demand response is an important instrument for
improving energy efficiency, since it significantly
increases the opportunities for consumers or third
parties nominated by them to take action on
consumption and billing information and thus provides
a mechanism to reduce or shift consumption, resulting in
energy savings in both final consumption and, through
the more optimal use of networks and generation assets,
in energy generation, transmission and distribution.

Demand response can be based on final customers’
responses to price signals or on building automation.
Conditions for, and access to, demand response should
be improved, including for small final consumers. Taking
into account the continuing deployment of smart grids,
Member States should therefore ensure that national
energy regulatory authorities are able to ensure that
network tariffs and regulations incentivise improvements
in energy efficiency and support dynamic pricing for
demand response measures by final customers. Market
integration and equal market entry opportunities for
demand-side resources (supply and consumer loads)
alongside generation should be pursued. In addition,
Member States should ensure that national energy regu-
latory  authorities take an integrated approach
encompassing potential savings in the energy supply
and the end-use sectors.

A sufficient number of reliable professionals competent
in the field of energy efficiency should be available to
ensure the effective and timely implementation of this
Directive, for instance as regards compliance with the
requirements on energy audits and implementation of
energy efficiency obligation schemes. Member States
should therefore put in place certification schemes for
the providers of energy services, energy audits and
other energy efficiency improvement measures.

() OJ L 211, 14.8.2009, p. 36.
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(47) It is necessary to continue developing the market for European financial institutions, in particular the

(48)

(49)

(51)

energy services to ensure the availability of both the
demand for and the supply of energy services. Trans-
parency, for example by means of lists of energy
services providers, can contribute to this. Model
contracts, exchange of best practice and guidelines, in
particular for energy performance contracting, can also
help stimulate demand. As in other forms of third-party
financing arrangements, in an energy performance
contract the beneficiary of the energy service avoids
investment costs by using part of the financial value of
energy savings to repay the investment fully or partially
carried out by a third party.

There is a need to identify and remove regulatory and
non-regulatory barriers to the use of energy performance
contracting and other third-party financing arrangements
for energy savings. These barriers include accounting
rules and practices that prevent capital investments and
annual financial savings resulting from energy efficiency
improvement measures from being adequately reflected
in the accounts for the whole life of the investment.
Obstacles to the renovating of the existing building
stock based on a split of incentives between the
different actors concerned should also be tackled at
national level.

Member States and regions should be encouraged to
make full use of the Structural Funds and the Cohesion
Fund to trigger investments in energy efficiency
improvement measures. Investment in energy efficiency
has the potential to contribute to economic growth,
employment, innovation and a reduction in fuel
poverty in households, and therefore makes a positive
contribution to economic, social and territorial
cohesion. Potential areas for funding include energy effi-
ciency measures in public buildings and housing, and
providing new skills to promote employment in the
energy efficiency sector.

Member States should encourage the use of financing
facilities to further the objectives of this Directive. Such
financing facilities could include financial contributions
and fines from non-fulfilment of certain provisions of
this Directive; resources allocated to energy efficiency
under Article 10(3) of Directive 2003/87/EC; resources
allocated to energy efficiency in the multiannual financial
framework, in particular cohesion, structural and rural
development funds, and dedicated European financial
instruments, such as the European Energy Efficiency
Fund.

Financing facilities could be based, where applicable, on
resources allocated to energy efficiency from Union
project bonds; resources allocated to energy efficiency
from the European Investment Bank and other

(53)

(54)

European Bank for Reconstruction and Development
and the Council of Europe Development Bank;
resources leveraged in financial institutions; national
resources, including through the creation of regulatory
and fiscal frameworks encouraging the implementation
of energy efficiency initiatives and programmes;
revenues from annual emission allocations under
Decision No 406/2009/EC.

The financing facilities could in particular use those
contributions, resources and revenues to enable and
encourage private capital investment, in particular
drawing on institutional investors, while using criteria
ensuring the achievement of both environmental and
social objectives for the granting of funds; make use of
innovative financing mechanisms (e.g. loan guarantees
for private capital, loan guarantees to foster energy
performance contracting, grants, subsidised loans and
dedicated credit lines, third party financing systems)
that reduce the risks of energy efficiency projects and
allow for cost-effective renovations even among low
and medium revenue households; be linked to
programmes or agencies which will aggregate and
assess the quality of energy saving projects, provide
technical assistance, promote the energy services market
and help to generate consumer demand for energy
services.

The financing facilities could also provide appropriate
resources to support training and certification
programmes which improve and accredit skills for
energy efficiency; provide resources for research on and
demonstration and acceleration of uptake of small-scale
and micro- technologies to generate energy and the opti-
misation of the connections of those generators to the
grid; be linked to programmes undertaking action to
promote energy efficiency in all dwellings to prevent
energy poverty and stimulate landlords letting dwellings
to render their property as energy-efficient as possible;
provide appropriate resources to support social dialogue
and standard-setting aiming at improving energy effi-
ciency and ensuring good working conditions and
health and safety at work.

Available Union financial instruments and innovative
financing mechanisms should be used to give practical
effect to the objective of improving the energy
performance of public bodies’ buildings. In that respect,
Member States may use their revenues from annual
emission allocations under Decision No 406/2009/EC
in the development of such mechanisms on a
voluntary basis and taking into account national
budgetary rules.
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(55) In the implementation of the 20 % energy efficiency framework for the setting of ecodesign requirements

(56)

(57)

(58)

(
(

)
)

target, the Commission will have to monitor the
impact of new measures on Directive 2003/87/EC estab-
lishing the Union’s emissions trading scheme (ETS) in
order to maintain the incentives in the emissions
trading system rewarding low carbon investments and
preparing the ETS sectors for the innovations needed in
the future. It will need to monitor the impact on those
industry sectors which are exposed to a significant risk of
carbon leakage as determined in Commission Decision
2010/2/EU of 24 December 2009 determining,
pursuant to Directive 2003/87/EC of the European
Parliament and of the Council, a list of sectors and
subsectors which are deemed to be exposed to a
significant risk of carbon leakage (), in order to ensure
that this Directive promotes and does not impede the
development of these sectors.

Directive 2006/32/EC requires Member States to adopt,
and aim to achieve, an overall national indicative energy
savings target of 9% by 2016, to be reached by
deploying energy services and other energy efficiency
improvement measures. That Directive states that the
second Energy Efficiency Plan adopted by the Member
States shall be followed, as appropriate and where
necessary, by Commission proposals for additional
measures, including extending the period of application
of targets. If a report concludes that insufficient progress
has been made towards achieving the indicative national
targets laid down by that Directive, these proposals are to
address the level and nature of the targets. The impact
assessment accompanying this Directive finds that the
Member States are on track to achieve the 9 % target,
which is substantially less ambitious than the
subsequently adopted 20 % energy saving target for
2020, and therefore there is no need to address the
level of the targets.

The Intelligent Energy Europe Programme established by
Decision No 1639/2006/EC of the European Parliament
and of the Council of 24 October 2006 establishing a
Competitiveness and Innovation Framework Programme
(2007 to 2013) (?) has been instrumental in creating an
enabling environment for the proper implementation of
the Union’s sustainable energy policies, by removing
market barriers such as insufficient awareness and
capacity of market actors and institutions, national
technical or administrative barriers to the proper func-
tioning of the internal energy market or underdeveloped
labour markets to match the low-carbon economy chal-
lenge. Many of those barriers are still relevant.

In order to tap the considerable energy-saving potential
of energy-related products, the implementation of
Directive 2009/125/EC of the European Parliament and
of the Council of 21 October 2009 establishing a

, 5.1.2010, p. 10.
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(59)

(60)

(61)

(62)

for energy-related products (}) and Directive 2010/30/EU
of the European Parliament and of the Council of
19 May 2010 on the indication by labelling and
standard product information of the consumption of
energy and other resources by energy-related products (¥)
should be accelerated and widened. Priority should be
given to products offering the highest energy-saving
potential as identified by the Ecodesign Working Plan
and the revision, where appropriate, of existing measures.

In order to clarify the conditions under which Member
States can set energy performance requirements under
Directive 2010/31/EU  whilst respecting Directive
2009/125[EC and its implementing measures, Directive
2009/125[EC should be amended accordingly.

Since the objective of this Directive, namely to achieve
the Union’s energy efficiency target of 20 % by 2020 and
pave the way towards further energy efficiency
improvements beyond 2020, cannot be sufficiently
achieved by the Member States without taking additional
energy efficiency measures, and can be better achieved at
Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set out
in Article 5 of the Treaty on European Union. In
accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective.

In order to permit adaptation to technical progress and
changes in the distribution of energy sources, the power
to adopt acts in accordance with Article 290 of the
Treaty on the Functioning of the European Union
should be delegated to the Commission in respect of
the review of the harmonised efficiency reference values
laid down on the basis of Directive 2004/8/EC and in
respect of the values, calculation methods, default
primary energy coefficient and requirements in the
Annexes to this Directive. It is of particular importance
that the Commission carry out appropriate consultations
during its preparatory work, including at expert level.
The Commission, when preparing and drawing up
delegated acts, should ensure a simultaneous, timely
and appropriate transmission of relevant documents to
the European Parliament and the Council.

In order to ensure uniform conditions for the implemen-
tation of this Directive, implementing powers should be
conferred on the Commission. Those powers should be
exercised in accordance with Regulation (EU) No
182/2011 of the European Parliament and of the
Council of 16 February 2011 laying down the rules
and general principles concerning mechanisms for
control by Member States of the Commission’s exercise
of implementing powers (°).

285, 31.10.2009, p. 10.
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(63)  All substantive provisions of Directives 2004/8/EC and
2006/32/EC should be repealed, except Article 4(1) to (4)
of, and Annexes I, Il and IV to Directive 2006/32/EC.
Those latter provisions should continue to apply until the
deadline for the achievement of the 9% target.
Article 9(1) and (2) of Directive 2010/30/EU, which
provides for an obligation for Member States only to
endeavour to procure products having the highest
energy efficiency class, should be deleted.

(64)  The obligation to transpose this Directive into national
law should be limited to those provisions that represent a
substantive change as compared with Directives
2004/8/EC and 2006/32JEC. The obligation to
transpose the provisions which are unchanged arises
under those Directives.

(65) This Directive should be without prejudice to the
obligations of the Member States relating to the time
limits for transposition into national law and application
of Directives 2004/8/EC and 2006/32/EC.

(66) In accordance with the Joint Political Declaration of
Member States and the Commission on explanatory
documents of 28 September 2011, Member States have
undertaken to accompany, in justified cases, the notifi-
cation of their transposition measures with one or more
documents explaining the relationship between the
components of a directive and the corresponding parts
of national transposition instruments. With regard to this
Directive, the legislator considers the transmission of
such documents to be justified,

HAVE ADOPTED THIS DIRECTIVE:

CHAPTER 1

SUBJECT MATTER, SCOPE, DEFINITIONS AND ENERGY
EFFICIENCY TARGETS

Atrticle 1
Subject matter and scope

1. This Directive establishes a common framework of
measures for the promotion of energy efficiency within the
Union in order to ensure the achievement of the Union’s
2020 20 % headline target on energy efficiency and to pave
the way for further energy efficiency improvements beyond
that date.

It lays down rules designed to remove barriers in the energy
market and overcome market failures that impede efficiency in
the supply and use of energy, and provides for the estab-
lishment of indicative national energy efficiency targets for
2020.

2. The requirements laid down in this Directive are
minimum requirements and shall not prevent any Member

State from maintaining or introducing more stringent
measures. Such measures shall be compatible with Union law.
Where national legislation provides for more stringent
measures, the Member State shall notify such legislation to
the Commission.

Article 2
Definitions

For the purposes of this Directive, the following definitions shall
apply:

(1) ‘energy’ means all forms of energy products, combustible
fuels, heat, renewable energy, electricity, or any other form
of energy, as defined in Article 2(d) of Regulation (EC) No
1099/2008 of the European Parliament and of the Council
of 22 October 2008 on energy statistics (');

(2) ‘primary energy consumption’ means gross inland
consumption, excluding non-energy uses;

(3) ‘final energy consumption’ means all energy supplied to
industry, transport, households, services and agriculture. It
excludes deliveries to the energy transformation sector and
the energy industries themselves;

(4) ‘energy efficiency’ means the ratio of output of
performance, service, goods or energy, to input of energy;

(5) ‘energy savings' means an amount of saved energy
determined by measuring and/or estimating consumption
before and after implementation of an energy efficiency
improvement measure, whilst ensuring normalisation for
external conditions that affect energy consumption;

(6) ‘energy efficiency improvement’ means an increase in
energy efficiency as a result of technological, behavioural
and/or economic changes;

(7) ‘energy service’ means the physical benefit, utility or good
derived from a combination of energy with energy-efficient
technology or with action, which may include the oper-
ations, maintenance and control necessary to deliver the
service, which is delivered on the basis of a contract and in
normal circumstances has proven to result in verifiable
and measurable or estimable energy efficiency
improvement or primary energy savings;

(8) ‘public bodies’ means ‘contracting authorities’ as defined in
Directive 2004/18/EC of the European Parliament and of
the Council of 31 March 2004 on the coordination of
procedures for the award of public works contracts,
public supply contracts and public service contracts (?);

(9) ‘central government’ means all administrative departments
whose competence extends over the whole territory of a
Member State;

() O] L 304, 14.11.2008, p. 1.
0] L 134, 30.4.2004, p. 114.
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(10) ‘total useful floor area’ means the floor area of a building (22) ‘retail energy sales company’ means a natural or legal
or part of a building, where energy is used to condition person who sells energy to final customers;
the indoor climate;

(23) ‘final customer’ means a natural or legal person who

(11) ‘energy management system’ means a set of interrelated or purchases energy for own end use;

interacting elements of a plan which sets an energy effi-

ciency objective and a strategy to achieve that objective;

(24) ‘energy service provider’ means a natural or legal person
who delivers energy services or other energy efficiency

(12) ‘European standard’ means a standard adopted by the ) ) ° : ”
improvement measures in a final customer’s facility or

European Committee for Standardisation, the European

Committee for Electrotechnical Standardisation or the premises;
European Telecommunications Standards Institute and
made available for public use; (25) ‘energy audit means a systematic procedure with the
purpose of obtaining adequate knowledge of the existing
(13) ‘international standard’ means a standard adopted by the energy consumption profile of a building or group of
International Standardisation Organisation and made buildings, an industrial or commercial operation or instal-
available to the public; lation or a private or public service, identifying and quan-
tifying cost-effective energy savings opportunities, and
(14) ‘obligated party’ means an energy distributor or retail reporting the findings;
energy sales company that is bound by the national
energy efficiency obligation schemes referred to in (26) ‘small and medium-sized enterprises’ or ‘SMEs' means
Atrticle 7; enterprises as defined in Title I of the Annex to
Commission Recommendation 2003/361/EC of 6 May
(15) ‘entrusted party’ means a legal entity with delegated power 2003 concerning th? definition of - micro, §mall and
from a government or other public body to develop, medlum-s@ed enterprises (1')5 th? category of micro, small
manage or operate a financing scheme on behalf of the and medium-sized enterprises is made up of enterprises
government or other public body; which employ fewer than 250 persons and which have
an annual turnover not exceeding EUR 50 million, and/or
an annual balance sheet total not exceeding EUR
(16) ‘participating party’ means an enterprise or public body 43 million:

that has committed itself to reaching certain objectives
under a voluntary agreement, or is covered by a national
regulatory policy instrument; (27

~

‘energy performance contracting’ means a contractual
arrangement between the beneficiary and the provider of
an energy efficiency improvement measure, verified and
monitored during the whole term of the contract, where
investments (work, supply or service) in that measure are
paid for in relation to a contractually agreed level of
energy efficiency improvement or other agreed energy
performance criterion, such as financial savings;

17

~

‘implementing public authority’ means a body governed by
public law which is responsible for the carrying out or
monitoring of energy or carbon taxation, financial
schemes and instruments, fiscal incentives, standards and
norms, energy labelling schemes, training or education;

(18) ‘policy measure’ means a regulatory, financial, fiscal,

voluntary or information provision instrument formally (28) ‘smart metering system’ or ‘intelligent metering system’
established and implemented in a Member State to means an electronic system that can measure energy
create a supportive framework, requirement or incentive consumption, providing more information than a conven-
for market actors to provide and purchase energy services tional meter, and can transmit and receive data using a
and to undertake other energy efficiency improvement form of electronic communication;
measures;

(29) ‘transmission system operator’ means ‘transmission system

(19) ‘individual action’ means an action that leads to verifiable, operator’ as defined in Directive 2009/72/EC and Directive

and measurable or estimable, energy efficiency 2009/73/EC respectively;
improvements and is undertaken as a result of a policy
measure;

(30) ‘cogeneration’ means the simultaneous generation in one

process of thermal energy and electrical or mechanical

(20) ‘energy distributor means a natural or legal person, energy;

including a distribution system operator, responsible for
transporting energy with a view to its delivery to final
customers or to distribution stations that sell energy to (31
final customers;

N

‘economically justifiable demand’ means demand that does
not exceed the needs for heating or cooling and which
would otherwise be satisfied at market conditions by
‘distribution system operator’ means ‘distribution system energy generation processes other than cogeneration;
operator as defined in Directive 2009/72/EC and

Directive 2009/73/EC respectively; () OJ L 124, 20.5.2003, p. 36.

—
N
—_

~
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(32) ‘useful heat’ means heat produced in a cogeneration
process to satisfy economically justifiable demand for
heating or cooling;

(33) ‘electricity from cogeneration’ means electricity generated
in a process linked to the production of useful heat and
calculated in accordance with the methodology laid down
in Annex I;

(34) ‘high-efficiency cogeneration’ means cogeneration meeting
the criteria laid down in Annex I

(35) ‘overall efficiency’ means the annual sum of electricity and
mechanical energy production and useful heat output
divided by the fuel input used for heat produced in a
cogeneration process and gross electricity and mechanical
energy production;

(36) ‘power-to-heat ratioc’ means the ratio of electricity from
cogeneration to useful heat when operating in full cogen-
eration mode using operational data of the specific unit;

(37) ‘cogeneration unit’ means a unit that is able to operate in
cogeneration mode;

(38) ‘small-scale cogeneration unit' means a cogeneration unit
with installed capacity below 1 MW,;

(39) ‘micro-cogeneration unit' means a cogeneration unit with a
maximum capacity below 50 kW,;

(40) ‘plot ratio’ means the ratio of the building floor area to the
land area in a given territory;

(41) ‘efficient district heating and cooling’ means a district
heating or cooling system using at least 50 % renewable
energy, 50 % waste heat, 75 % cogenerated heat or 50 %
of a combination of such energy and heat;

(42) ‘efficient heating and cooling’ means a heating and cooling
option that, compared to a baseline scenario reflecting a
business-as-usual situation, measurably reduces the input
of primary energy needed to supply one unit of delivered
energy within a relevant system boundary in a cost-
effective way, as assessed in the cost-benefit analysis
referred to in this Directive, taking into account the
energy required for extraction, conversion, transport and
distribution;

(43) ‘efficient individual heating and cooling’ means an indi-
vidual heating and cooling supply option that, compared
to efficient district heating and cooling, measurably
reduces the input of non-renewable primary energy
needed to supply one unit of delivered energy within a
relevant system boundary or requires the same input of
non-renewable primary energy but at a lower cost, taking
into account the energy required for extraction,
conversion, transport and distribution;

‘substantial refurbishment’ means a refurbishment whose
cost exceeds 50 % of the investment cost for a new
comparable unit;

(44

=

(45

=

‘aggregator’ means a demand service provider that
combines multiple short-duration consumer loads for
sale or auction in organised energy markets.

Article 3
Energy efficiency targets

1. Each Member State shall set an indicative national energy
efficiency target, based on either primary or final energy
consumption, primary or final energy savings, or energy
intensity. Member States shall notify those targets to the
Commission in accordance with Article 24(1) and Annex XIV
Part 1. When doing so, they shall also express those targets in
terms of an absolute level of primary energy consumption and
final energy consumption in 2020 and shall explain how, and
on the basis of which data, this has been calculated.

When setting those targets, Member States shall take into
account:

(a) that the Union’s 2020 energy consumption has to be no
more than 1 474 Mtoe of primary energy or no more than
1 078 Mtoe of final energy;

(b) the measures provided for in this Directive;

(c) the measures adopted to reach the national energy saving
targets adopted pursuant to Article 4(1) of Directive
2006/32/EC; and

(d) other measures to promote energy efficiency within Member
States and at Union level.
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When setting those targets, Member States may also take into
account national circumstances affecting primary energy
consumption, such as:

(a) remaining cost-effective energy-saving potential;
(b) GDP evolution and forecast;
(c) changes of energy imports and exports;

(d) development of all sources of renewable energies, nuclear
energy, carbon capture and storage; and

(e) early action.

2. By 30 June 2014, the Commission shall assess progress
achieved and whether the Union is likely to achieve energy
consumption of no more than 1474 Mtoe of primary energy
and/or no more than 1 078 Mtoe of final energy in 2020.

3. In carrying out the review referred to in paragraph 2, the
Commission shall:

(@) sum the national indicative energy efficiency targets
reported by Member States;

(b) assess whether the sum of those targets can be considered a
reliable guide to whether the Union as a whole is on track,
taking into account the evaluation of the first annual report
in accordance with Article 24(1), and the evaluation of the
National Energy Efficiency Action Plans in accordance with
Article 24(2);

(c) take into account complementary analysis arising from:

(i) an assessment of progress in energy consumption, and
in energy consumption in relation to economic activity,
at Union level, including progress in the efficiency of
energy supply in Member States that have based their
national indicative targets on final energy consumption
or final energy savings, including progress due to these
Member States’ compliance with Chapter III of this
Directive;

(i) results from modelling exercises in relation to future
trends in energy consumption at Union level;

(d) compare the results under points (a) to (c) with the quantity
of energy consumption that would be needed to achieve
energy consumption of no more than 1474 Mtoe of
primary energy andfor no more than 1 078 Mtoe of final
energy in 2020.

CHAPTER 1I
EFFICIENCY IN ENERGY USE
Article 4

Building renovation

Member States shall establish a long-term strategy for mobi-
lising investment in the renovation of the national stock of

residential and commercial buildings, both public and private.
This strategy shall encompass:

(a) an overview of the national building stock based, as appro-
priate, on statistical sampling;

(b) identification of cost-effective approaches to renovations
relevant to the building type and climatic zone;

(c) policies and measures to stimulate cost-effective deep reno-
vations of buildings, including staged deep renovations;

(d) a forward-looking perspective to guide investment decisions
of individuals, the construction industry and financial insti-
tutions;

(e) an evidence-based estimate of expected energy savings and
wider benefits.

A first version of the strategy shall be published by 30 April
2014 and updated every three years thereafter and submitted to
the Commission as part of the National Energy Efficiency
Action Plans.

Atticle 5
Exemplary role of public bodies’ buildings

1. Without prejudice to Article 7 of Directive 2010/31/EU,
each Member State shall ensure that, as from 1 January 2014,
3% of the total floor area of heated and/or cooled buildings
owned and occupied by its central government is renovated
each year to meet at least the minimum energy performance
requirements that it has set in application of Article 4 of
Directive 2010/31/EU.

The 3 % rate shall be calculated on the total floor area of
buildings with a total useful floor area over 500 m? owned
and occupied by the central government of the Member State
concerned that, on 1 January of each year, do not meet the
national minimum energy performance requirements set in
application of Article 4 of Directive 2010/31/EU. That
threshold shall be lowered to 250 m? as of 9 July 2015.

Where a Member State requires that the obligation to renovate
each year 3% of the total floor area extends to floor area
owned and occupied by administrative departments at a level
below central government, the 3 % rate shall be calculated on
the total floor area of buildings with a total useful floor area
over 500 m? and, as of 9 July 2015, over 250 m? owned and
occupied by central government and by these administrative
departments of the Member State concerned that, on 1
January of each year, do not meet the national minimum
energy performance requirements set in application of
Article 4 of Directive 2010/31/EU.
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When implementing measures for the comprehensive reno-
vation of central government buildings in accordance with the
first subparagraph, Member States may choose to consider the
building as a whole, including the building envelope,
equipment, operation and maintenance.

Member States shall require that central government buildings
with the poorest energy performance be a priority for energy
efficiency measures, where cost-effective and technically feasible.

2. Member States may decide not to set or apply the
requirements referred to in paragraph 1 to the following
categories of buildings:

(a) buildings officially protected as part of a designated
environment, or because of their special architectural or
historical merit, in so far as compliance with certain
minimum  energy performance requirements would
unacceptably alter their character or appearance;

(b) buildings owned by the armed forces or central government
and serving national defence purposes, apart from single
living quarters or office buildings for the armed forces
and other staff employed by national defence authorities;

(¢) buildings used as places of worship and for religious activ-
ities.

3. If a Member State renovates more than 3 % of the total
floor area of central government buildings in a given year, it
may count the excess towards the annual renovation rate of any
of the three previous or following years.

4. Member States may count towards the annual renovation
rate of central government buildings new buildings occupied
and owned as replacements for specific central government
buildings demolished in any of the two previous years, or
buildings that have been sold, demolished or taken out of use
in any of the two previous years due to more intensive use of
other buildings.

5. For the purposes of paragraph 1, by 31 December 2013,
Member States shall establish and make publicly available an
inventory of heated and/or cooled central government buildings
with a total useful floor area over 500 m? and, as of 9 July
2015, over 250 m?, excluding buildings exempted on the basis
of paragraph 2. The inventory shall contain the following data:

2

(a) the floor area in m*; and

(b) the energy performance of each building or relevant energy
data.

6.  Without prejudice to Article 7 of Directive 2010/31/EU,
Member States may opt for an alternative approach to para-
graphs 1 to 5 of this Article, whereby they take other cost-

effective measures, including deep renovations and measures for
behavioural change of occupants, to achieve, by 2020, an
amount of energy savings in eligible buildings owned and
occupied by their central government that is at least equivalent
to that required in paragraph 1, reported on an annual basis.

For the purpose of the alternative approach, Member States may
estimate the energy savings that paragraphs 1 to 4 would
generate by using appropriate standard values for the energy
consumption of reference central government buildings before
and after renovation and according to estimates of the surface
of their stock. The categories of reference central government
buildings shall be representative of the stock of such buildings.

Member States opting for the alternative approach shall notify
to the Commission, by 31 December 2013, the alternative
measures that they plan to adopt, showing how they would
achieve an equivalent improvement in the energy performance
of the buildings within the central government estate.

7. Member States shall encourage public bodies, including at
regional and local level, and social housing bodies governed by
public law, with due regard for their respective competences
and administrative set-up, to:

(a) adopt an energy efficiency plan, freestanding or as part of a
broader climate or environmental plan, containing specific
energy saving and efficiency objectives and actions, with a
view to following the exemplary role of central government
buildings laid down in paragraphs 1, 5 and 6;

(b) put in place an energy management system, including
energy audits, as part of the implementation of their plan;

(c) use, where appropriate, energy service companies, and
energy performance contracting to finance renovations
and implement plans to maintain or improve energy effi-
ciency in the long term.

Article 6
Purchasing by public bodies

1. Member States shall ensure that central governments
purchase only products, services and buildings with high
energy-cfficiency performance, insofar as that is consistent
with cost-effectiveness, economical feasibility, wider sustain-
ability, technical suitability, as well as sufficient competition,
as referred to in Annex IIL

The obligation set out in the first subparagraph shall apply to
contracts for the purchase of products, services and buildings by
public bodies in so far as such contracts have a value equal to
or greater than the thresholds laid down in Article 7 of
Directive 2004/18/EC.
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2. The obligation referred to in paragraph 1 shall apply to
the contracts of the armed forces only to the extent that its
application does not cause any conflict with the nature and
primary aim of the activities of the armed forces. The obligation
shall not apply to contracts for the supply of military
equipment as defined by Directive 2009/81/EC of the
European Parliament and of the Council of 13 July 2009 on
the coordination of procedures for the award of certain works
contracts, supply contracts and service contracts by contracting
authorities or entities in the fields of defence and security (}).

3. Member States shall encourage public bodies, including at
regional and local levels, with due regard to their respective
competences and administrative set-up, to follow the
exemplary role of their central governments to purchase only
products, services and buildings with high energy-efficiency
performance. Member States shall encourage public bodies,
when tendering service contracts with significant energy
content, to assess the possibility of concluding long- term
energy performance contracts that provide long-term energy
savings.

4. Without prejudice to paragraph 1, when purchasing a
product package covered as a whole by a delegated act
adopted under Directive 2010/30/EU, Member States may
require that the aggregate energy efficiency shall take priority
over the energy efficiency of individual products within that
package, by purchasing the product package that complies
with the criterion of belonging to the highest energy efficiency
class.

Atticle 7
Energy efficiency obligation schemes

1. Each Member State shall set up an energy efficiency
obligation scheme. That scheme shall ensure that energy
distributors andfor retail energy sales companies that are
designated as obligated parties under paragraph 4 operating in
each Member State’s territory achieve a cumulative end-use
energy savings target by 31 December 2020, without
prejudice to paragraph 2.

That target shall be at least equivalent to achieving new savings
each year from 1 January 2014 to 31 December 2020 of 1,5 %
of the annual energy sales to final customers of all energy
distributors or all retail energy sales companies by volume,
averaged over the most recent three-year period prior to
1 January 2013. The sales of energy, by volume, used in
transport may be partially or fully excluded from this calcu-
lation.

Member States shall decide how the calculated quantity of new
savings referred to in the second subparagraph is to be phased
over the period.

() OJ L 216, 20.8.2009, p. 76.

2. Subject to paragraph 3, each Member State may:

(@) carry out the calculation required by the second
subparagraph of paragraph 1 using values of 1 % in 2014
and 2015; 1,25 % in 2016 and 2017; and 1,5 % in 2018,
2019 and 2020;

(b) exclude from the calculation all or part of the sales, by
volume, of energy used in industrial activities listed in
Annex I to Directive 2003/87/EC;

(c) allow energy savings achieved in the energy transformation,
distribution and transmission sectors, including efficient
district heating and cooling infrastructure, as a result of
the implementation of the requirements set out in
Article 14(4), point (b) of Article 14(5) and Article 15(1)
to (6) and (9) to be counted towards the amount of energy
savings required under paragraph 1; and

(d) count energy savings resulting from individual actions
newly implemented since 31 December 2008 that
continue to have an impact in 2020 and that can be
measured and verified, towards the amount of energy
savings referred to in paragraph 1.

3. The application of paragraph 2 shall not lead to a
reduction of more than 25% of the amount of energy
savings referred to in paragraph 1. Member States making use
of paragraph 2 shall notify that fact to the Commission by
5 June 2014, including the elements listed under paragraph 2
to be applied and a calculation showing their impact on the
amount of energy savings referred to in paragraph 1.

4. Without prejudice to the calculation of energy savings for
the target in accordance with the second subparagraph of
paragraph 1, each Member State shall, for the purposes of the
first subparagraph of paragraph 1, designate, on the basis of
objective and non-discriminatory criteria, obligated parties
amongst energy distributors andfor retail energy sales
companies operating in its territory and may include transport
fuel distributors or transport fuel retailers operating in its
territory. The amount of energy savings to fulfil the obligation
shall be achieved by the obligated parties among final
customers, designated, as appropriate, by the Member State,
independently of the calculation made pursuant to paragraph
1, or, if Member States so decide, through certified savings
stemming from other parties as described in point (b) of
paragraph 7.

5. Member States shall express the amount of energy savings
required of each obligated party in terms of either final or
primary energy consumption. The method chosen for
expressing the required amount of energy savings shall also
be used for calculating the savings claimed by obligated
parties. The conversion factors set out in Annex IV shall apply.
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6. Member States shall ensure that the savings stemming
from paragraphs 1, 2 and 9 of this Article and Article 20(6)
are calculated in accordance with points (1) and (2) of Annex V.
They shall put in place measurement, control and verification
systems under which at least a statistically significant proportion
and representative sample of the energy efficiency improvement
measures put in place by the obligated parties is verified. That
measurement, control and verification shall be conducted inde-
pendently of the obligated parties.

7. Within the energy efficiency obligation scheme, Member
States may:

() include requirements with a social aim in the saving
obligations they impose, including by requiring a share of
energy efficiency measures to be implemented as a priority
in households affected by energy poverty or in social
housing;

(b) permit obligated parties to count towards their obligation
certified energy savings achieved by energy service providers
or other third parties, including when obligated parties
promote measures through other State-approved bodies or
through public authorities that may or may not involve
formal partnerships and may be in combination with
other sources of finance. Where Member States so permit,
they shall ensure that an approval process is in place which
is clear, transparent and open to all market actors, and
which aims at minimising the costs of certification;

(c) allow obligated parties to count savings obtained in a given
year as if they had instead been obtained in any of the four
previous or three following years.

8. Once a year, Member States shall publish the energy
savings achieved by each obligated party, or each sub-category
of obligated party, and in total under the scheme.

Member States shall ensure that obligated parties provide on
request:

(a) aggregated statistical information on their final customers
(identifying significant changes to previously submitted
information); and

(b) current information on final customers’ consumption,
including, where applicable, load profiles, customer segmen-
tation and geographical location of customers, while
preserving the integrity and confidentiality of private or
commercially sensitive information in compliance with
applicable Union law.

Such a request shall be made not more than once a year.

9. As an alternative to setting up an energy -efficiency
obligation scheme under paragraph 1, Member States may opt
to take other policy measures to achieve energy savings among

final customers, provided those policy measures meet the
criteria set out in paragraphs 10 and 11. The annual amount
of new energy savings achieved through this approach shall be
equivalent to the amount of new energy savings required by
paragraphs 1, 2 and 3. Provided that equivalence is maintained,
Member States may combine obligation schemes with alter-
native policy measures, including national energy efficiency
programmes.

The policy measures referred to in the first subparagraph may
include, but are not restricted to, the following policy measures
or combinations thereof:

(a) energy or CO, taxes that have the effect of reducing end-use
energy consumption;

(b) financing schemes and instruments or fiscal incentives that
lead to the application of energy-efficient technology or
techniques and have the effect of reducing end-use energy
consumption;

(c) regulations or voluntary agreements that lead to the appli-
cation of energy-efficient technology or techniques and have
the effect of reducing end-use energy consumption;

(d) standards and norms that aim at improving the energy
efficiency of products and services, including buildings and
vehicles, except where these are mandatory and applicable
in Member States under Union law;

(e) energy labelling schemes, with the exception of those that
are mandatory and applicable in the Member States under
Union law;

(f) training and education, including energy advisory
programmes, that lead to the application of energy-
efficient technology or techniques and have the effect of
reducing end-use energy consumption.

Member States shall notify to the Commission, by 5 December
2013, the policy measures that they plan to adopt for the
purposes of the first subparagraph and Article 20(6),
following the framework provided in point 4 of Annex V,
and showing how they would achieve the required amount of
savings. In the case of the policy measures referred to in the
second subparagraph and in Article 20(6), this notification shall
demonstrate how the criteria in paragraph 10 are met. In the
case of policy measures other than those referred to in the
second subparagraph or in Article 20(6), Member States shall
explain how an equivalent level of savings, monitoring and
verification is achieved. The Commission may make suggestions
for modifications in the three months following notification.

10.  Without prejudice to paragraph 11, the criteria for the
policy measures taken pursuant to the second subparagraph of
paragraph 9 and Article 20(6) shall be as follows:
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(a) the policy measures provide for at least two intermediate
periods by 31 December 2020 and lead to the achievement
of the level of ambition set out in paragraph 1;

(b) the responsibility of each entrusted party, participating party
or implementing public authority, whichever is relevant, is

defined;

(c) the energy savings that are to be achieved are determined in
a transparent manner;

(d) the amount of energy savings required or to be achieved by
the policy measure are expressed in either final or primary
energy consumption, using the conversion factors set out in
Annex 1V;

(e) energy savings are calculated using the methods and prin-
ciples provided in points (1) and (2) of Annex V;

(f) energy savings are calculated using the methods and prin-
ciples provided in point 3 of Annex V;

(g) an annual report of the energy savings achieved is provided
by participating parties unless not feasible and made
publicly available;

(h) monitoring of the results is ensured and appropriate
measures are envisaged if the progress is not satisfactory;

i) a control system is put in place that also includes inde-
Y p p
pendent verification of a statistically significant proportion
of the energy efficiency improvement measures; and

() data on the annual trend of energy savings are published
annually.

11.  Member States shall ensure that the taxes referred to in
point (a) of the second subparagraph of paragraph 9 comply
with the criteria listed in points (a), (b), (c), (d), (f), (h) and (j) of
paragraph 10.

Member States shall ensure that the regulations and voluntary
agreements referred to in point (c) of the second subparagraph
of paragraph 9 comply with the criteria listed in points (a), (b),
(©), (d), (e), (@), (h), (i) and (j) of paragraph 10.

Member States shall ensure that the other policy measures
referred to in the second subparagraph of paragraph 9 and
the Energy Efficiency National Funds referred to in Article 20(6)
comply with the criteria listed in points (a), (b), (c), (d), (), (h),
(i) and (j) of paragraph 10.

12.  Member States shall ensure that when the impact of
policy measures or individual actions overlaps, no double
counting of energy savings is made.

Article 8

Energy audits and energy management systems

1. Member States shall promote the availability to all final
customers of high quality energy audits which are cost-effective
and:

(a) carried out in an independent manner by qualified and/or
accredited experts according to qualification criteria; or

(b) implemented and supervised by independent authorities
under national legislation.

The energy audits referred to in the first subparagraph may be
carried out by in-house experts or energy auditors provided that
the Member State concerned has put in place a scheme to
assure and check their quality, including, if appropriate, an
annual random selection of at least a statistically significant
percentage of all the energy audits they carry out.

For the purpose of guaranteeing the high quality of the energy
audits and energy management systems, Member States shall
establish transparent and non-discriminatory minimum criteria
for energy audits based on Annex VI

Energy audits shall not include clauses preventing the findings
of the audit from being transferred to any qualified/accredited
energy service provider, on condition that the customer does
not object.

2. Member States shall develop programmes to encourage
SMEs to undergo energy audits and the subsequent implemen-
tation of the recommendations from these audits.

On the basis of transparent and non-discriminatory criteria and
without prejudice to Union State aid law, Member States may
set up support schemes for SMEs, including if they have
concluded voluntary agreements, to cover costs of an energy
audit and of the implementation of highly cost-effective recom-
mendations from the energy audits, if the proposed measures
are implemented.

Member States shall bring to the attention of SMEs, including
through their respective representative intermediary organi-
sations, concrete examples of how energy management
systems could help their businesses. The Commission shall
assist Member States by supporting the exchange of best
practices in this domain.

3. Member States shall also develop programmes to raise
awareness among households about the benefits of such
audits through appropriate advice services.

Member States shall encourage training programmes for the
qualification of energy auditors in order to facilitate sufficient
availability of experts.

4. Member States shall ensure that enterprises that are not
SMEs are subject to an energy audit carried out in an inde-
pendent and cost-effective manner by qualified andfor
accredited experts or implemented and supervised by inde-
pendent authorities under national legislation by 5 December
2015 and at least every four years from the date of the previous
energy audit.
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5. Energy audits shall be considered as fulfilling the
requirements of paragraph 4 when they are carried out in an
independent manner, on the basis of minimum criteria based
on Annex VI, and implemented under voluntary agreements
concluded between organisations of stakeholders and an
appointed body and supervised by the Member State concerned,
or other bodies to which the competent authorities have
delegated the responsibility concerned, or by the Commission.

Access of market participants offering energy services shall be
based on transparent and non-discriminatory criteria.

6.  Enterprises that are not SMEs and that are implementing
an energy or environmental management system - certified by
an independent body according to the relevant European or
International Standards - shall be exempted from the
requirements of paragraph 4, provided that Member States
ensure that the management system concerned includes an
energy audit on the basis of the minimum criteria based on
Annex VL

7. Energy audits may stand alone or be part of a broader
environmental audit. Member States may require that an
assessment of the technical and economic feasibility of
connection to an existing or planned district heating or
cooling network shall be part of the energy audit.

Without prejudice to Union State aid law, Member States may
implement incentive and support schemes for the implemen-
tation of recommendations from energy audits and similar
measures.

Atrticle 9
Metering

1. Member States shall ensure that, in so far as it is tech-
nically possible, financially reasonable and proportionate in
relation to the potential energy savings, final customers for
electricity, natural gas, district heating, district cooling and
domestic hot water are provided with competitively priced indi-
vidual meters that accurately reflect the final customer’s actual
energy consumption and that provide information on actual
time of use.

Such a competitively priced individual meter shall always be
provided when:

(a) an existing meter is replaced, unless this is technically
impossible or not cost-effective in relation to the
estimated potential savings in the long term;

(b) a new connection is made in a new building or a building
undergoes major renovations, as set out in Directive
2010/31/EU.

2. Where, and to the extent that, Member States implement
intelligent metering systems and roll out smart meters for
natural gas andfor electricity in accordance with Directives
2009/72/EC and 2009/73[EC:

(a) they shall ensure that the metering systems provide to final
customers information on actual time of use and that the
objectives of energy efficiency and benefits for final
customers are fully taken into account when establishing
the minimum functionalities of the meters and the
obligations imposed on market participants;

(b) they shall ensure the security of the smart meters and data
communication, and the privacy of final customers, in
compliance with relevant Union data protection and
privacy legislation;

(c) in the case of electricity and at the request of the final
customer, they shall require meter operators to ensure
that the meter or meters can account for electricity put
into the grid from the final customer’s premises;

(d) they shall ensure that if final customers request it, metering
data on their electricity input and off-take is made available
to them or to a third party acting on behalf of the final
customer in an easily understandable format that they can
use to compare deals on a like-for-like basis;

(e) they shall require that appropriate advice and information
be given to customers at the time of installation of smart
meters, in particular about their full potential with regard to
meter reading management and the monitoring of energy
consumption.

3. Where heating and cooling or hot water are supplied to a
building from a district heating network or from a central
source servicing multiple buildings, a heat or hot water meter
shall be installed at the heating exchanger or point of delivery.

In multi-apartment and multi-purpose buildings with a central
heating/cooling source or supplied from a district heating
network or from a central source serving multiple buildings,
individual consumption meters shall also be installed by
31 December 2016 to measure the consumption of heat or
cooling or hot water for each unit where technically feasible
and cost-efficient. Where the use of individual meters is not
technically feasible or not cost-efficient, to measure heating,
individual heat cost allocators shall be used for measuring
heat consumption at each radiator, unless it is shown by the
Member State in question that the installation of such heat cost
allocators would not be cost-efficient. In those cases, alternative
cost-efficient methods of heat consumption measurement may
be considered.
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Where multi-apartment buildings are supplied from district
heating or cooling, or where own common heating or
cooling systems for such buildings are prevalent, Member
States may introduce transparent rules on the allocation of
the cost of thermal or hot water consumption in such
buildings to ensure transparency and accuracy of accounting
for individual consumption. Where appropriate, such rules
shall include guidelines on the way to allocate costs for heat
and/or hot water that is used as follows:

(a) hot water for domestic needs;

(b) heat radiated from the building installation and for the
purpose of heating the common areas (where staircases
and corridors are equipped with radiators);

(c) for the purpose of heating apartments.

Article 10
Billing information

1. Where final customers do not have smart meters as
referred to in Directives 2009/72/EC and 2009/73[EC,
Member States shall ensure, by 31 December 2014, that
billing information is accurate and based on actual
consumption, in accordance with point 1.1 of Annex VII, for
all the sectors covered by this Directive, including energy
distributors, distribution system operators and retail energy
sales companies, where this is technically possible and econ-
omically justified.

This obligation may be fulfilled by a system of regular self-
reading by the final customers whereby they communicate
readings from their meter to the energy supplier. Only when
the final customer has not provided a meter reading for a given
billing interval shall billing be based on estimated consumption
or a flat rate.

2. Meters installed in accordance with Directives 2009/72/EC
and 2009/73/EC shall enable accurate billing information based
on actual consumption. Member States shall ensure that final
customers have the possibility of easy access to complementary
information on historical consumption allowing detailed self-

checks.

Complementary information on historical consumption shall
include:

(a) cumulative data for at least the three previous years or the
period since the start of the supply contract if this is
shorter. The data shall correspond to the intervals for
which frequent billing information has been produced; and

(b) detailed data according to the time of use for any day, week,
month and year. These data shall be made available to the
final customer via the internet or the meter interface for the
period of at least the previous 24 months or the period
since the start of the supply contract if this is shorter.

3. Independently of whether smart meters have been
installed or not, Member States:

(a) shall require that, to the extent that information on the
energy billing and historical consumption of final
customers is available, it be made available, at the request
of the final customer, to an energy service provider
designated by the final customer;

(b) shall ensure that final customers are offered the option of
electronic billing information and bills and that they receive,
on request, a clear and understandable explanation of how
their bill was derived, especially where bills are not based on
actual consumption;

(c) shall ensure that appropriate information is made available
with the bill to provide final customers with a compre-
hensive account of current energy costs, in accordance
with Annex VII;

(d) may lay down that, at the request of the final customer, the
information contained in these bills shall not be considered
to constitute a request for payment. In such cases, Member
States shall ensure that suppliers of energy sources offer
flexible arrangements for actual payments;

(e) shall require that information and estimates for energy costs
are provided to consumers on demand in a timely manner
and in an easily understandable format enabling consumers
to compare deals on a like-for-like basis.

Atticle 11
Cost of access to metering and billing information

1. Member States shall ensure that final customers receive all
their bills and billing information for energy consumption free
of charge and that final customers also have access to their
consumption data in an appropriate way and free of charge.

2. Notwithstanding paragraph 1, the distribution of costs of
billing information for the individual consumption of heating
and cooling in multi-apartment and multi-purpose buildings
pursuant to Article 9(3) shall be carried out on a non-profit
basis. Costs resulting from the assignment of this task to a third
party, such as a service provider or the local energy supplier,
covering the measuring, allocation and accounting for actual
individual consumption in such buildings, may be passed
onto the final customers to the extent that such costs are
reasonable.

Article 12
Consumer information and empowering programme

1. Member States shall take appropriate measures to
promote and facilitate an efficient use of energy by small
energy customers, including domestic customers. These
measures may be part of a national strategy.
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2. For the purposes of paragraph 1, these measures shall
include one or more of the elements listed under point (a) or

(b):

(a) a range of instruments and policies to promote behavioural
change which may include:

(i) fiscal incentives;

(ii) access to finance, grants or subsidies;

(iii) information provision;

(iv) exemplary projects;

(v) workplace activities;

(b) ways and means to engage consumers and consumer
organisations during the possible roll-out of smart meters
through communication of:

(i) cost-effective and easy-to-achieve changes in energy use;

(ii) information on energy efficiency measures.

Article 13
Penalties

Member States shall lay down the rules on penalties applicable
in case of non-compliance with the national provisions adopted
pursuant to Articles 7 to 11 and Article 18(3) and shall take the
necessary measures to ensure that they are implemented. The
penalties provided for shall be effective, proportionate and
dissuasive. Member States shall notify those provisions to the
Commission by 5 June 2014 and shall notify it without delay
of any subsequent amendment affecting them.

CHAPTER 1II
EFFICIENCY IN ENERGY SUPPLY
Article 14
Promotion of efficiency in heating and cooling

1. By 31 December 2015, Member States shall carry out and
notify to the Commission a comprehensive assessment of the
potential for the application of high-efficiency cogeneration and
efficient district heating and cooling, containing the information
set out in Annex VIIL If they have already carried out an
equivalent assessment, they shall notify it to the Commission.

The comprehensive assessment shall take full account of the
analysis of the national potentials for high-efficiency cogen-
eration carried out under Directive 2004/8/EC.

At the request of the Commission, the assessment shall be
updated and notified to the Commission every five years. The
Commission shall make any such request at least one year
before the due date.

2. Member States shall adopt policies which encourage the
due taking into account at local and regional levels of the
potential of using efficient heating and cooling systems, in
particular those using high-efficiency cogeneration. Account
shall be taken of the potential for developing local and
regional heat markets.

3. For the purpose of the assessment referred to in paragraph
1, Member States shall carry out a cost-benefit analysis covering
their territory based on climate conditions, economic feasibility
and technical suitability in accordance with Part 1 of Annex IX.
The cost-benefit analysis shall be capable of facilitating the
identification of the most resource-and cost-efficient solutions
to meeting heating and cooling needs. That cost-benefit analysis
may be part of an environmental assessment under Directive
2001/42[EC of the European Parliament and of the Council of
27 June 2001 on the assessment of the effects of certain plans
and programmes on the environment ().

4. Where the assessment referred to in paragraph 1 and the
analysis referred to in paragraph 3 identify a potential for the
application of high-efficiency cogeneration andfor efficient
district heating and cooling whose benefits exceed the costs,
Member States shall take adequate measures for efficient
district heating and cooling infrastructure to be developed
andfor to accommodate the development of high-efficiency
cogeneration and the use of heating and cooling from waste
heat and renewable energy sources in accordance with para-
graphs 1, 5, and 7.

Where the assessment referred to in paragraph 1 and the
analysis referred to in paragraph 3 do not identify a potential
whose benefits exceed the costs, including the administrative
costs of carrying out the cost-benefit analysis referred to in
paragraph 5, the Member State concerned may exempt instal-
lations from the requirements laid down in that paragraph.

5. Member States shall ensure that a cost-benefit analysis in
accordance with Part 2 of Annex IX is carried out when, after
5 June 2014:

(a) a new thermal electricity generation installation with a total
thermal input exceeding 20 MW is planned, in order to
assess the cost and benefits of providing for the operation
of the installation as a high-efficiency cogeneration instal-
lation;

() OJ L 197, 21.7.2001, p. 30.
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(b) an existing thermal electricity generation installation with a
total thermal input exceeding 20 MW is substantially refur-
bished, in order to assess the cost and benefits of converting
it to high-efficiency cogeneration;

(c) an industrial installation with a total thermal input
exceeding 20 MW generating waste heat at a useful
temperature level is planned or substantially refurbished,
in order to assess the cost and benefits of utilising the
waste heat to satisfy economically justified demand,
including through cogeneration, and of the connection of
that installation to a district heating and cooling network;

(d) a new district heating and cooling network is planned or in
an existing district heating or cooling network a new energy
production installation with a total thermal input exceeding
20 MW is planned or an existing such installation is to be
substantially refurbished, in order to assess the cost and
benefits of utilising the waste heat from nearby industrial
installations.

The fitting of equipment to capture carbon dioxide produced by
a combustion installation with a view to its being geologically
stored as provided for in Directive 2009/31/EC shall not be
considered as refurbishment for the purpose of points (b), (c)
and (d) of this paragraph.

Member States may require the cost-benefit analysis referred to
in points (c) and (d) to be carried out in cooperation with the
companies responsible for the operation of the district heating
and cooling networks.

6. Member States may exempt from paragraph 5:

(a) those peak load and back-up electricity generating instal-
lations which are planned to operate under 1500
operating hours per year as a rolling average over a
period of five years, based on a verification procedure estab-
lished by the Member States ensuring that this exemption
criterion is met;

(b) nuclear power installations;

(¢) installations that need to be located close to a geological
storage site approved under Directive 2009/31/EC.

Member States may also lay down thresholds, expressed in
terms of the amount of available useful waste heat, the
demand for heat or the distances between industrial installations
and district heating networks, for exempting individual instal-
lations from the provisions of points (c) and (d) of paragraph 5.

Member States shall notify exemptions adopted under this
paragraph to the Commission by 31 December 2013 and any
subsequent changes to them thereafter.

7. Member States shall adopt authorisation criteria as referred
to in Article 7 of Directive 2009/72[EC, or equivalent permit
criteria, to:

(a) take into account the outcome of the comprehensive
assessment referred to in paragraph 1;

(b) ensure that the requirements of paragraph 5 are fulfilled;
and

(c) take into account the outcome of cost-benefit analysis
referred to in paragraph 5.

8.  Member States may exempt individual installations from
being required, by the authorisation and permit criteria referred
to in paragraph 7, to implement options whose benefits exceed
their costs, if there are imperative reasons of law, ownership or
finance for so doing. In these cases the Member State concerned
shall submit a reasoned notification of its decision to the
Commission within three months of the date of taking it.

9.  Paragraphs 5, 6, 7 and 8 of this Article shall apply to
installations covered by Directive 2010/75/EU without prejudice
to the requirements of that Directive.

10.  On the basis of the harmonised efficiency reference
values referred to in point (f) of Annex II, Member States
shall ensure that the origin of electricity produced from high-
efficiency cogeneration can be guaranteed according to
objective, transparent and non-discriminatory criteria laid
down by each Member State. They shall ensure that this
guarantee of origin complies with the requirements and
contains at least the information specified in Annex X.
Member States shall mutually recognise their guarantees of
origin, exclusively as proof of the information referred to in
this paragraph. Any refusal to recognise a guarantee of origin
as such proof, in particular for reasons relating to the
prevention of fraud, must be based on objective, transparent
and non-discriminatory criteria. Member States shall notify the
Commission of such refusal and its justification. In the event of
refusal to recognise a guarantee of origin, the Commission may
adopt a decision to compel the refusing party to recognise it, in
particular with regard to objective, transparent and non-
discriminatory criteria on which such recognition is based.

The Commission shall be empowered to review, by means of
delegated acts in accordance with Article 23 of this Directive,
the harmonised efficiency reference values laid down in
Commission Implementing Decision 2011/877/EU (') on the
basis of Directive 2004/8/EC by 31 December 2014.

() O L 343, 23.12.2011, p. 91.
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11.  Member States shall ensure that any available support for
cogeneration is subject to the electricity produced originating
from high-efficiency cogeneration and the waste heat being
effectively used to achieve primary energy savings. Public
support to cogeneration and district heating generation and
networks shall be subject to State aid rules, where applicable.

Article 15
Energy transformation, transmission and distribution

1. Member States shall ensure that national energy regulatory
authorities pay due regard to energy efficiency in carrying out
the regulatory tasks specified in Directives 2009/72/EC and
2009/73/EC regarding their decisions on the operation of the
gas and electricity infrastructure.

Member States shall in particular ensure that national energy
regulatory authorities, through the development of network
tariffs and regulations, within the framework of Directive
2009/72[EC and taking into account the costs and benefits of
each measure, provide incentives for grid operators to make
available system services to network users permitting them to
implement energy efficiency improvement measures in the
context of the continuing deployment of smart grids.

Such systems services may be determined by the system
operator and shall not adversely impact the security of the
system.

For electricity, Member States shall ensure that network regu-
lation and network tariffs fulfil the criteria in Annex XI, taking
into account guidelines and codes developed pursuant to Regu-
lation (EC) No 714/2009.

2. Member States shall ensure, by 30 June 2015, that:

(@) an assessment is undertaken of the energy efficiency
potentials of their gas and electricity infrastructure, in
particular  regarding  transmission, distribution, load
management and interoperability, and connection to
energy generating installations, including access possibilities
for micro energy generators;

(b) concrete measures and investments are identified for the
introduction ~ of  cost-effective  energy efficiency
improvements in the network infrastructure, with a
timetable for their introduction.

3. Member States may permit components of schemes and
tariff structures with a social aim for net-bound energy trans-
mission and distribution, provided that any disruptive effects on
the transmission and distribution system are kept to the

minimum necessary and are not disproportionate to the social
aim.

4. Member States shall ensure the removal of those
incentives in transmission and distribution tariffs that are detri-
mental to the overall efficiency (including energy efficiency) of
the generation, transmission, distribution and supply of elec-
tricity or those that might hamper participation of demand
response, in balancing markets and ancillary services
procurement. Member States shall ensure that network
operators are incentivised to improve efficiency in infrastructure
design and operation, and, within the framework of Directive
2009/72[EC, that tariffs allow suppliers to improve consumer
participation in system efficiency, including demand response,
depending on national circumstances.

5. Without prejudice to Article 16(2) of Directive
2009/28/EC and taking into account Article 15 of Directive
2009/72[EC and the need to ensure continuity in heat supply,
Member States shall ensure that, subject to requirements relating
to the maintenance of the reliability and safety of the grid,
based on transparent and non-discriminatory criteria set by
the competent national authorities, transmission system
operators and distribution system operators when they are in
charge of dispatching the generating installations in their
territory:

(a) guarantee the transmission and distribution of electricity
from high-efficiency cogeneration;

(b) provide priority or guaranteed access to the grid of elec-
tricity from high-efficiency cogeneration;

(c) when dispatching electricity generating installations, provide
priority dispatch of electricity from high-efficiency cogen-
eration in so far as the secure operation of the national
electricity system permits.

Member States shall ensure that rules relating to the ranking of
the different access and dispatch priorities granted in their elec-
tricity systems are clearly explained in detail and published.
When providing priority access or dispatch for high-efficiency
cogeneration, Member States may set rankings as between, and
within different types of, renewable energy and high-efficiency
cogeneration and shall in any case ensure that priority access or
dispatch for energy from variable renewable energy sources is
not hampered.

In addition to the obligations laid down by the first subpara-
graph, transmission system operators and distribution system
operators shall comply with the requirements set out in
Annex XIL
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Member States may particularly facilitate the connection to the
grid system of electricity produced from high-efficiency cogen-
eration from small-scale and micro-cogeneration units. Member
States shall, where appropriate, take steps to encourage network
operators to adopt a simple notification ‘install and inform’
process for the installation of micro-cogeneration units to
simplify and shorten authorisation procedures for individual
citizens and installers.

6.  Subject to the requirements relating to the maintenance of
the reliability and safety of the grid, Member States shall take
the appropriate steps to ensure that, where this is technically
and economically feasible with the mode of operation of the
high-efficiency cogeneration installation, high-efficiency cogen-
eration operators can offer balancing services and other oper-
ational services at the level of transmission system operators or
distribution system operators. Transmission system operators
and distribution system operators shall ensure that such
services are part of a services bidding process which is trans-
parent, non-discriminatory and open to scrutiny.

Where appropriate, Member States may require transmission
system operators and distribution system operators to
encourage high-efficiency cogeneration to be sited close to
areas of demand by reducing the connection and use-of-
system charges.

7. Member States may allow producers of electricity from
high-efficiency cogeneration wishing to be connected to the
grid to issue a call for tender for the connection work.

8. Member States shall ensure that national energy regulatory
authorities encourage demand side resources, such as demand
response, to participate alongside supply in wholesale and retail
markets.

Subject to technical constraints inherent in managing networks,
Member States shall ensure that transmission system operators
and distribution system operators, in meeting requirements for
balancing and ancillary services, treat demand response
providers, including aggregators, in a non-discriminatory
manner, on the basis of their technical capabilities.

Subject to technical constraints inherent in managing networks,
Member States shall promote access to and participation of
demand response in balancing, reserve and other system
services markets, inter alia by requiring national energy regu-
latory authorities or, where their national regulatory systems so
require, transmission system operators and distribution system
operators in close cooperation with demand service providers
and consumers, to define technical modalities for participation
in these markets on the basis of the technical requirements of
these markets and the capabilities of demand response. Such
specifications shall include the participation of aggregators.

9. When reporting under Directive 2010/75/EU, and without
prejudice to Article 9(2) of that Directive, Member States shall
consider including information on energy efficiency levels of

installations undertaking the combustion of fuels with total
rated thermal input of 50 MW or more in the light of the
relevant best available techniques developed in accordance
with Directive 2010/75/EU and Directive 2008/1/EC of the
European Parliament and of the Council of 15 January 2008
concerning integrated pollution prevention and control (').

Member States may encourage operators of installations referred
to in the first subparagraph to improve their annual average net
operational rates.

CHAPTER IV
HORIZONTAL PROVISIONS
Atticle 16

Availability of qualification, accreditation and certification
schemes

1. Where a Member State considers that the national level of
technical competence, objectivity and reliability is insufficient, it
shall ensure that, by 31 December 2014, certification andfor
accreditation schemes andfor equivalent qualification schemes,
including, where necessary, suitable training programmes,
become or are available for providers of energy services,
energy audits, energy managers and installers of energy-related
building elements as defined in Article 2(9) of Directive
2010/31/EU.

2. Member States shall ensure that the schemes referred to in
paragraph 1 provide transparency to consumers, are reliable and
contribute to national energy efficiency objectives.

3. Member States shall make publicly available the certifi-
cation andfor accreditation schemes or equivalent qualification
schemes referred to in paragraph 1 and shall cooperate among
themselves and with the Commission on comparisons between,
and recognition of, the schemes.

Member States shall take appropriate measures to make
consumers aware of the availability of qualification andfor
certification schemes in accordance with Article 18(1).

Article 17
Information and training

1. Member States shall ensure that information on available
energy efficiency mechanisms and financial and legal
frameworks is transparent and widely disseminated to all
relevant market actors, such as consumers, builders, architects,
engineers, environmental and energy auditors, and installers of
building elements as defined in Directive 2010/31/EU.

Member States shall encourage the provision of information to
banks and other financial institutions on possibilities of partici-
pating, including through the creation of public/private partner-
ships, in the financing of energy efficiency improvement
measures.

() O] L 24, 29.1.2008, p. 8.
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2. Member States shall establish appropriate conditions for
market operators to provide adequate and targeted information
and advice to energy consumers on energy efficiency.

3. The Commission shall review the impact of its measures
to support the development of platforms, involving, inter alia,
the European social dialogue bodies in fostering training
programmes for energy efficiency, and shall bring forward
further measures if appropriate. The Commission shall
encourage European social partners in their discussions on
energy efficiency.

4. Member States shall, with the participation of stake-
holders, including local and regional authorities, promote
suitable information, awareness-raising and training initiatives
to inform citizens of the benefits and practicalities of taking
energy efficiency improvement measures.

5. The Commission shall encourage the exchange and wide
dissemination of information on best energy efficiency practices
in Member States.

Article 18
Energy services

1. Member States shall promote the energy services market
and access for SMEs to this market by:

(a) disseminating clear and easily accessible information on:

(i) available energy service contracts and clauses that
should be included in such contracts to guarantee
energy savings and final customers’ rights;

(ii) financial instruments, incentives, grants and loans to
support energy efficiency service projects;

(b) encouraging the development of quality labels, inter alia, by
trade associations;

(c) making publicly available and regularly updating a list of
available energy service providers who are qualified and/or
certified and their qualifications andfor certifications in
accordance with Article 16, or providing an interface
where energy service providers can provide information;

(d) supporting the public sector in taking up energy service
offers, in particular for building refurbishment, by:

(i) providing model contracts for energy performance
contracting which include at least the items listed in
Annex XII[;

(ii) providing information on best practices for energy
performance contracting, including, if available, cost-
benefit analysis using a life-cycle approach;

(e) providing a qualitative review in the framework of the
National Energy Efficiency Action Plan regarding the
current and future development of the energy services
market.

2. Member States shall support the proper functioning of the
energy services market, where appropriate, by:

(a) identifying and publicising point(s) of contact where final
customers can obtain the information referred to in

paragraph 1;

(b) taking, if necessary, measures to remove the regulatory and
non-regulatory barriers that impede the uptake of energy
performance contracting and other energy efficiency
service models for the identification and/or implementation
of energy saving measures;

(c) considering putting in place or assigning the role of an
independent mechanism, such as an ombudsman, to
ensure the efficient handling of complaints and out-of-
court settlement of disputes arising from energy service
contracts;

(d) enabling independent market intermediaries to play a role in
stimulating market development on the demand and supply
sides.

3. Member States shall ensure that energy distributors,
distribution ~system operators and retail energy sales
companies refrain from any activities that may impede the
demand for and delivery of energy services or other energy
efficiency improvement measures, or hinder the development
of markets for such services or measures, including foreclosing
the market for competitors or abusing dominant positions.

Atticle 19
Other measures to promote energy efficiency

1. Member States shall evaluate and if necessary take appro-
priate measures to remove regulatory and non-regulatory
barriers to energy efficiency, without prejudice to the basic
principles of the property and tenancy law of the Member
States, in particular as regards:

(a) the split of incentives between the owner and the tenant of
a building or among owners, with a view to ensuring that
these parties are not deterred from making efficiency-
improving investments that they would otherwise have
made by the fact that they will not individually obtain the
full benefits or by the absence of rules for dividing the costs
and benefits between them, including national rules and
measures regulating decision- making processes in multi-
owner properties;
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(b) legal and regulatory provisions, and administrative practices,
regarding public purchasing and annual budgeting and
accounting, with a view to ensuring that individual public
bodies are not deterred from making investments in
improving energy efficiency and minimising expected life-
cycle costs and from using energy performance contracting
and other third-party financing mechanisms on a long-term
contractual basis.

Such measures to remove barriers may include providing incen-
tives, repealing or amending legal or regulatory provisions, or
adopting guidelines and interpretative communications, or
simplifying administrative procedures. The measures may be
combined with the provision of education, training and
specific information and technical assistance on energy effi-
ciency.

2. The evaluation of barriers and measures referred to in
paragraph 1 shall be notified to the Commission in the first
National Energy Efficiency Action Plan referred to in
Article 24(2). The Commission shall encourage the sharing of
national best practices in this regard.

Article 20

Energy Efficiency National Fund, Financing and Technical
Support

1. Without prejudice to Articles 107 and 108 of the Treaty
on the Functioning of the European Union, Member States shall
facilitate the establishment of financing facilities, or use of
existing ones, for energy efficiency improvement measures to
maximise the benefits of multiple streams of financing.

2. The Commission shall, where appropriate, directly or via
the European financial institutions, assist Member States in
setting up financing facilities and technical support schemes
with the aim of increasing energy efficiency in different sectors.

3. The Commission shall facilitate the exchange of best
practice between the competent national or regional authorities
or bodies, e.g. through annual meetings of the regulatory
bodies, public databases with information on the implemen-
tation of measures by Member States, and country comparison.

4. Member States may set up an Energy Efficiency National
Fund. The purpose of this fund shall be to support national
energy efficiency initiatives.

5. Member States may allow for the obligations set out in
Article 5(1) to be fulfilled by annual contributions to the Energy
Efficiency National Fund of an amount equal to the investments
required to achieve those obligations.

6. Member States may provide that obligated parties can
fulfil their obligations set out in Article 7(1) by contributing

annually to the Energy Efficiency National Fund an amount
equal to the investments required to achieve those obligations.

7. Member States may use their revenues from annual
emission allocations under Decision No 406/2009/EC for the
development of innovative financing mechanisms to give
practical effect to the objective in Article 5 of improving the
energy performance of buildings.

Article 21
Conversion factors

For the purpose of comparison of energy savings and
conversion to a comparable unit, the conversion factors set
out in Annex IV shall apply unless the use of other conversion
factors can be justified.

CHAPTER V
FINAL PROVISIONS
Article 22
Delegated acts

1.  The Commission shall be empowered to adopt delegated
acts in accordance with Article 23 to review the harmonised
efficiency reference values referred to in the second
subparagraph of Article 14(10).

2. The Commission shall be empowered to adopt delegated
acts in accordance with Article 23 to adapt to technical
progress the values, calculation methods, default primary
energy coefficient and requirements in Annexes I, II, I, IV, V,
VII, VIII, IX, X and XIL

Article 23
Exercise of the delegation

1. The power to adopt delegated acts is conferred on the
Commission subject to the conditions laid down in this Article.

2. The power to adopt delegated acts referred to in Article 22
shall be conferred on the Commission for a period of five years
from 4 December 2012.

3. The delegation of power referred to in Article 22 may be
revoked at any time by the European Parliament or by the
Council. A decision to revoke shall put an end to the delegation
of the power specified in that decision. It shall take effect the
day following the publication of the decision in the Official
Journal of the European Union or at a later date specified
therein. It shall not affect the validity of any delegated acts
already in force.
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4. Assoon as it adopts a delegated act, the Commission shall
notify it simultaneously to the European Parliament and to the
Council.

5. A delegated act adopted pursuant to Article 22 shall enter
into force only if no objection has been expressed either by the
European Parliament or the Council within a period of two
months of notification of that act to the European Parliament
and the Council or if, before the expiry of that period, the
European Parliament and the Council have both informed the
Commission that they will not object. That period shall be
extended by two months at the initiative of the European
Parliament or of the Council.

Article 24
Review and monitoring of implementation

1. By 30 April each year as from 2013, Member States shall
report on the progress achieved towards national energy effi-
ciency targets, in accordance with Part 1 of Annex XIV. The
report may form part of the National Reform Programmes
referred to in Council Recommendation 2010/410/EU of
13 July 2010 on broad guidelines for the economic policies
of the Member States and of the Union (%).

2. By 30 April 2014, and every three years thereafter,
Member States shall submit National Energy Efficiency Action
Plans. The National Energy Efficiency Action Plans shall cover
significant energy efficiency improvement measures and
expected and/ or achieved energy savings, including those in
the supply, transmission and distribution of energy as well as
energy end-use, in view of achieving the national energy effi-
ciency targets referred to in Article 3(1). The National Energy
Efficiency Action Plans shall be complemented with updated
estimates of expected overall primary energy consumption in
2020, as well as estimated levels of primary energy
consumption in the sectors indicated in Part 1 of Annex XIV.

The Commission shall, by 31 December 2012, provide a
template as guidance for the National Energy Efficiency
Action Plans. That template shall be adopted in accordance
with the advisory procedure referred to in Article 26(2). The
National Energy Efficiency Action Plans shall in any case include
the information specified in Annex XIV.

3. The Commission shall evaluate the annual reports and the
National Energy Efficiency Action Plans and assess the extent to
which Member States have made progress towards the
achievement of the national energy efficiency targets required
by Article 3(1) and towards the implementation of this
Directive. The Commission shall send its assessment to the
European Parliament and the Council. Based on its assessment
of the reports and the National Energy Efficiency Action Plans,
the Commission may issue recommendations to Member States.

() OJ L 191, 23.7.2010, p. 28.

4. The Commission shall monitor the impact of imple-
menting this Directive on Directives 2003/87/EC, 2009/28/EC
and 2010/31/EU and Decision No 406/2009/EC, and on
industry sectors, in particular those that are exposed to a
significant risk of carbon leakage as determined in Decision
2010/2/EU.

5. The Commission shall review the continued need for the
possibility of exemptions set out in Article 14(6) for the first
time in the assessment of the first National Energy Efficiency
Action Plan and every three years thereafter. Where the review
shows that any of the criteria for these exemptions can no
longer be justified taking into account the availability of heat
load and the real operating conditions of the exempted instal-
lations, the Commission shall propose appropriate measures.

6.  Member States shall submit to the Commission before 30
April each year statistics on national electricity and heat
production from high and low efficiency cogeneration, in
accordance with the methodology shown in Annex I, in
relation to total heat and electricity production. They shall
also submit annual statistics on cogeneration heat and electricity
capacities and fuels for cogeneration, and on district heating and
cooling production and capacities, in relation to total heat and
electricity production and capacities. Member States shall submit
statistics on primary energy savings achieved by application of
cogeneration in accordance with the methodology shown in
Annex IL

7. By 30 June 2014 the Commission shall submit the
assessment referred to in Article 3(2) to the European
Parliament and to the Council, accompanied, if necessary, by
proposals for further measures.

8. The Commission shall review the effectiveness of the
implementation of Article 6 by 5 December 2015, taking
into account the requirements laid down in Directive
2004/18/EC and shall submit a report to the European
Parliament and the Council. That report shall be accompanied,
if appropriate, by proposals for further measures.

9. By 30 June 2016, the Commission shall submit a report
to the European Parliament and the Council on the implemen-
tation of Article 7. That report shall be accompanied, if appro-
priate, by a legislative proposal for one or more of the
following purposes:

(a) to change the final date laid down in Article 7(1);

(b) to review the requirements laid down in Article 7(1), (2) and

(3);

(c) to establish additional common requirements, in particular
as regards the matters referred to in Article 7(7).
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10. By 30 June 2018, the Commission shall assess the
progress made by Member States in removing the regulatory
and non-regulatory barriers referred to in Article 19(1). This
assessment shall be followed, if appropriate, by proposals for
further measures.

11.  The Commission shall make the reports referred to in
paragraphs 1 and 2 publicly available.

Atticle 25
Online platform

The Commission shall establish an online platform in order to
foster the practical implementation of this Directive at national,
regional and local levels. That platform shall support the
exchange of experiences on practices, benchmarking,
networking activities, as well as innovative practices.

Article 26
Committee procedure

1. The Commission shall be assisted by a committee. That
committee shall be a committee within the meaning of Regu-
lation (EU) No 182/2011.

2. Where reference is made to this paragraph, Article 4 of
Regulation (EU) No 1822011 shall apply.

Atticle 27
Amendments and repeals

1. Directive 2006/32[EC is repealed from 5 June 2014,
except for Article 4(1) to (4) thereof and Annexes I, Il and
IV thereto, without prejudice to the obligations of the Member
States relating to the time-limit for its transposition into
national law. Article 4(1) to (4) of, and Annexes I, Ill and IV
to Directive 2006/32/EC shall be repealed with effect from
1 January 2017.

Directive 2004/8/EC is repealed from 5 June 2014, without
prejudice to the obligations of the Member States relating to
the time-limit for its transposition into national law.

References to Directives 2006/32/EC and 2004/8/EC shall be
construed as references to this Directive and shall be read in
accordance with the correlation table set out in Annex XV.

2. Article 9(1) and (2) of Directive 2010/30/EU is deleted
from 5 June 2014.

3. Directive 2009/125/EC is amended as follows:

(1) the following recital is inserted:

‘(35a)  Directive 2010/31/EU of the European Parliament
and of the Council of 19 May 2010 on the energy
performance of buildings (*) requires Member
States to set energy performance requirements for
building elements that form part of the building
envelope and system requirements in respect of the
overall energy performance, the proper installation,
and the appropriate dimensioning, adjustment and
control of the technical building systems which are
installed in existing buildings. It is consistent with
the objectives of this Directive that these
requirements may in certain circumstances limit
the installation of energy-related products which
comply with this Directive and its implementing
measures, provided that such requirements do
not constitute an unjustifiable market barrier.

(*) OJ L 153, 18.6.2010, p. 13.;

(2) the following sentence is added to the end of Article 6(1):

‘This shall be without prejudice to the energy performance
requirements and system requirements set by Member States
in accordance with Article 4(1) and Article 8 of Directive
2010/31/EU..

Article 28
Transposition

1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive by 5 June 2014.

Notwithstanding the first subparagraph, Member States shall
bring into force the laws, regulations and administrative
provisions necessary to comply with Article 4, the first
subparagraph of Article 5(1), Article 5(5), Article 5(6), the last
subparagraph of Article 7(9), Article 14(6), Article 19(2),
Article 24(1) and Article 24(2) and point (4) of Annex V by
the dates specified therein.

They shall forthwith communicate to the Commission the text
of those provisions.

When Member States adopt those provisions, they shall contain
a reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. Member
States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.
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Article 29
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the Official
Journal of the European Union.

Article 30
Addressees

This Directive is addressed to the Member States.

Done at Strasbourg, 25 October 2012.

For the European Parliament For the Council
The President The President
M. SCHULZ A. D. MAVROYIANNIS



14.11.2012

Official Journal of the European Union

L 315/29

ANNEX I

GENERAL PRINCIPLES FOR THE CALCULATION OF ELECTRICITY FROM COGENERATION
Part 1

General principles

Values used for calculation of electricity from cogeneration shall be determined on the basis of the expected or actual
operation of the unit under normal conditions of use. For micro- cogeneration units the calculation may be based on
certified values.

(@)

(©)

(G)

(e)

Electricity production from cogeneration shall be considered equal to total annual electricity production of the unit
measured at the outlet of the main generators;

(i) in cogeneration units of types (b), (d), (¢), (f), (g) and (h) referred to in Part Il with an annual overall efficiency set
by Member States at a level of at least 75 %, and

(ii) in cogeneration units of types (a) and (c) referred to in Part Il with an annual overall efficiency set by Member
States at a level of at least 80 %.

In cogeneration units with an annual overall efficiency below the value referred to in point (i) of point (a) (cogen-
eration units of types (b), (d), (e), (f), (g), and (h) referred to in Part II) or with an annual overall efficiency below the
value referred to in point (i) of point (a) (cogeneration units of types (a) and (c) referred to in Part II) cogeneration is
calculated according to the following formula:

Ecpp=Hepp*C

where:

Ecyp is the amount of electricity from cogeneration;
C is the power-to-heat ratio;

Heyp is the amount of useful heat from cogeneration (calculated for this purpose as total heat production minus any
heat produced in separate boilers or by live steam extraction from the steam generator before the turbine).

The calculation of electricity from cogeneration must be based on the actual power-to-heat ratio. If the actual power-
to-heat ratio of a cogeneration unit is not known, the following default values may be used, in particular for statistical
purposes, for units of types (a), (b), (c), (d) and (e) referred to in Part II provided that the calculated cogeneration
electricity is less or equal to total electricity production of the unit:

Type of the unit Default power to heat ratio, C
Combined cycle gas turbine 0,95
with heat recovery
Steam back pressure turbine 0,45
Steam condensing extraction 0,45
turbine
Gas  turbine with  heat 0,55
recovery
Internal combustion engine 0,75

If Member States introduce default values for power-to-heat ratios for units of types (f), (g), (h), (i), (j) and (k) referred
to in Part II, such default values shall be published and shall be notified to the Commission.

If a share of the energy content of the fuel input to the cogeneration process is recovered in chemicals and recycled
this share can be subtracted from the fuel input before calculating the overall efficiency used in points (a) and (b).

Member States may determine the power-to-heat ratio as the ratio of electricity to useful heat when operating in
cogeneration mode at a lower capacity using operational data of the specific unit.

Member States may use other reporting periods than one year for the purpose of the calculations according to points

(a) and (b).
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Part II
Cogeneration technologies covered by this Directive

(a) Combined cycle gas turbine with heat recovery

(b) Steam back pressure turbine

(c) Steam condensing extraction turbine

(d) Gas turbine with heat recovery

(¢) Internal combustion engine

(f) Microturbines

(g) Stirling engines

(h) Fuel cells

(i) Steam engines

() Organic Rankine cycles

(k) Any other type of technology or combination thereof falling under the definition laid down in Article 2(30).
When implementing and applying the general principles for the calculation of electricity from cogeneration, Member
States shall use the detailed Guidelines established by Commission Decision 2008/952/EC of 19 November 2008

establishing detailed guidelines for the implementation and application of Annex II to Directive 2004/8/EC of the
European Parliament and of the Council (').

() OJ L 338, 17.12.2008, p. 55.
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ANNEX II

METHODOLOGY FOR DETERMINING THE EFFICIENCY OF THE COGENERATION PROCESS

Values used for calculation of efficiency of cogeneration and primary energy savings shall be determined on the basis of
the expected or actual operation of the unit under normal conditions of use.

(a) High-efficiency cogeneration

For the purpose of this Directive high-efficiency cogeneration shall fulfil the following criteria:

— cogeneration production from cogeneration units shall provide primary energy savings calculated according to
point (b) of at least 10 % compared with the references for separate production of heat and electricity,

— production from small-scale and micro-cogeneration units providing primary energy savings may qualify as high-
efficiency cogeneration.

(b) Calculation of primary energy savings

The amount of primary energy savings provided by cogeneration production defined in accordance with Annex I shall
be calculated on the basis of the following formula:

4 | h

w= | 1 1100%
IPHy CHPEy

RefHy RefEy

Where:
PES is primary energy savings.

CHP Hp is the heat efficiency of the cogeneration production defined as annual useful heat output divided by the fuel
input used to produce the sum of useful heat output and electricity from cogeneration.

Ref Hp is the efficiency reference value for separate heat production.

CHP En is the electrical efficiency of the cogeneration production defined as annual electricity from cogeneration
divided by the fuel input used to produce the sum of useful heat output and electricity from cogeneration. Where a
cogeneration unit generates mechanical energy, the annual electricity from cogeneration may be increased by an
additional element representing the amount of electricity which is equivalent to that of mechanical energy. This
additional element does not create a right to issue guarantees of origin in accordance with Article 14(10).

Ref En is the efficiency reference value for separate electricity production.

Calculations of energy savings using alternative calculation

Member States may calculate primary energy savings from a production of heat and electricity and mechanical energy
as indicated below without applying Annex I to exclude the non-cogenerated heat and electricity parts of the same
process. Such a production can be regarded as high-efficiency cogeneration provided it fulfils the efficiency criteria in
point (a) of this Annex and, for cogeneration units with an electrical capacity larger than 25 MW, the overall efficiency
is above 70 %. However, specification of the quantity of electricity from cogeneration produced in such a production,
for issuing a guarantee of origin and for statistical purposes, shall be determined in accordance with Annex I
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If primary energy savings for a process are calculated using alternative calculation as indicated above the primary
energy savings shall be calculated using the formula in point (b) of this Annex replacing: ‘CHP Hr’ with ‘Hr" and ‘CHP
En’ with ‘En, where:

Hn shall mean the heat efficiency of the process, defined as the annual heat output divided by the fuel input used to
produce the sum of heat output and electricity output.

En shall mean the electricity efficiency of the process, defined as the annual electricity output divided by the fuel input
used to produce the sum of heat output and electricity output. Where a cogeneration unit generates mechanical
energy, the annual electricity from cogeneration may be increased by an additional element representing the amount
of electricity which is equivalent to that of mechanical energy. This additional element will not create a right to issue
guarantees of origin in accordance with Article 14(10).

(d) Member States may use other reporting periods than one year for the purpose of the calculations according to points

(b) and (c) of this Annex.

() For micro-cogeneration units the calculation of primary energy savings may be based on certified data.

(f) Efficiency reference values for separate production of heat and electricity

The harmonised efficiency reference values shall consist of a matrix of values differentiated by relevant factors,
including year of construction and types of fuel, and must be based on a well-documented analysis taking, inter
alia, into account data from operational use under realistic conditions, fuel mix and climate conditions as well as
applied cogeneration technologies.

The efficiency reference values for separate production of heat and electricity in accordance with the formula set out
in point (b) shall establish the operating efficiency of the separate heat and electricity production that cogeneration is
intended to substitute.

The efficiency reference values shall be calculated according to the following principles:

1. For cogeneration units the comparison with separate electricity production shall be based on the principle that the
same fuel categories are compared.

2. Each cogeneration unit shall be compared with the best available and economically justifiable technology for
separate production of heat and electricity on the market in the year of construction of the cogeneration unit.

3. The efficiency reference values for cogeneration units older than 10 years of age shall be fixed on the reference
values of units of 10 years of age.

4. The efficiency reference values for separate electricity production and heat production shall reflect the climatic
differences between Member States.
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ANNEX III

ENERGY EFFICIENCY REQUIREMENTS FOR PURCHASING PRODUCTS, SERVICES AND BUILDINGS BY

CENTRAL GOVERNMENT

Central governments that purchase products, services or buildings, insofar as this is consistent with cost-effectiveness,
economical feasibility, wider sustainability, technical suitability, as well as sufficient competition, shall:

(a) where a product is covered by a delegated act adopted under Directive 2010/30/EU or by a related Commission

implementing directive, purchase only the products that comply with the criterion of belonging to the highest energy
efficiency class possible in the light of the need to ensure sufficient competition;

where a product not covered under point (a) is covered by an implementing measure under Directive 2009/125/EC
adopted after the entry into force of this Directive, purchase only products that comply with energy efficiency
benchmarks specified in that implementing measure;

purchase office equipment products covered by Council Decision 2006/1005/EC of 18 December 2006 concerning
conclusion of the Agreement between the Government of the United States of America and the European Community
on the coordination of energy-efficiency labelling programmes for office equipment () that comply with energy
efficiency requirements not less demanding than those listed in Annex C to the Agreement attached to that Decision;

purchase only tyres that comply with the criterion of having the highest fuel energy efficiency class, as defined by
Regulation (EC) No 1222/2009 of the European Parliament and of the Council of 25 November 2009 on the
labelling of tyres with respect to fuel efficiency and other essential parameters (?). This requirement shall not
prevent public bodies from purchasing tyres with the highest wet grip class or external rolling noise class where
justified by safety or public health reasons;

require in their tenders for service contracts that service providers use, for the purposes of providing the services in
question, only products that comply with the requirements referred to in points (a) to (d), when providing the services
in question. This requirement shall apply only to new products purchased by service providers partially or wholly for
the purpose of providing the service in question;

purchase, or make new rental agreements for, only buildings that comply at least with the minimum energy
performance requirements referred to in Article 5(1) unless the purpose of the purchase is:

(i) to undertake deep renovation or demolition;
(ii) in the case of public bodies, to re-sell the building without using it for public body’s own purposes; or

(iii) to preserve it as a building officially protected as part of a designated environment, or because of its special
architectural or historical merit.

Compliance with these requirements shall be verified by means of the energy performance certificates referred to in
Article 11 of Directive 2010/31/EU.

®
®)

0] L 381, 28.12.2006, p. 24.
0]

L 342, 22.12.2009, p. 46.
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ANNEX IV

ENERGY CONTENT OF SELECTED FUELS FOR END USE - CONVERSION TABLE (})

Energy commodity K (NCV) kgoe (NCV) kWh (NCV)
1 kg coke 28 500 0,676 7,917
1 kg hard coal 17 200 — 30 700 0,411 — 0,733 4,778 — 8,528
1 kg brown coal briquettes 20 000 0,478 5,556
1 kg black lignite 10 500 — 21 000 0,251 — 0,502 2,917 — 5,833
1 kg brown coal 5600 — 10 500 0,134 — 0,251 1,556 — 2,917
1 kg oil shale 8000 — 9000 0,191 — 0,215 2,222 — 2,500
1 kg peat 7 800 — 13 800 0,186 — 0,330 2,167 — 3,833
1 kg peat briquettes 16 000 — 16 800 0,382 — 0,401 4,444 — 4,667
1 kg residual fuel oil (heavy oil) 40 000 0,955 11,111
1 kg light fuel oil 42 300 1,010 11,750
1 kg motor spirit (petrol) 44 000 1,051 12,222
1 kg paraffin 40 000 0,955 11,111
1 kg liquefied petroleum gas 46 000 1,099 12,778
1 kg natural gas (') 47 200 1,126 13,10
1 kg liquefied natural gas 45190 1,079 12,553
1 kg wood (25 % humidity) (2) 13 800 0,330 3,833
1 kg pellets/wood bricks 16 800 0,401 4,667
1 kg waste 7 400 — 10 700 0,177 — 0,256 2,056 — 2,972
1 MJ derived heat 1 000 0,024 0,278
1 kWh electrical energy 3 600 0,086 1)

Source: Eurostat.
() 93 % methane.

() Member States may apply other values depending on the type of wood most used in the respective Member State.

(%) Applicable when energy savings are calculated in primary energy terms using a bottom-up approach based on final energy
consumption. For savings in kWh electricity Member States may apply a default coefficient of 2,5. Member States may apply a

different coefficient provided they can justify it.

(") Member States may apply different conversion factors if these can be justified.
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ANNEX V

Common methods and principles for calculating the impact of energy efficiency obligations schemes or other
policy measures under Article 7(1), (2) and (9) and Article 20(6)

1. Methods for calculating energy savings for the purposes of Article 7(1) and (2), and points (b), (c), (d), (¢) and (f) of
the second subparagraph of Article 7(9), and Article 20(6).

Obligated, participating or entrusted parties, or implementing public authorities may use one or more of the
following methods for calculating energy savings:

(a) deemed savings, by reference to the results of previous independently monitored energy improvements in similar
installations. The generic approach is termed ‘ex-ante’;

(b) metered savings, whereby the savings from the installation of a measure, or package of measures, is determined by
recording the actual reduction in energy use, taking due account of factors such as additionality, occupancy,
production levels and the weather which may affect consumption. The generic approach is termed ‘ex-post;

(¢) scaled savings, whereby engineering estimates of savings are used. This approach may only be used where
establishing robust measured data for a specific installation is difficult or disproportionately expensive, e.g.
replacing a compressor or electric motor with a different kWh rating than that for which independent
information on savings has been measured, or where they are carried out on the basis of nationally established
methodologies and benchmarks by qualified or accredited experts that are independent of the obligated, partici-
pating or entrusted parties involved;

(d) surveyed savings, where consumers’ response to advice, information campaigns, labelling or certification schemes,
or smart metering is determined. This approach may only be used for savings resulting from changes in consumer
behaviour. It may not be used for savings resulting from the installation of physical measures.

2. In determining the energy saving for an energy efficiency measure for the purposes of Article 7(1) and (2), and points
(), (©), (d), (e) and (f) of the second subparagraph of Article 7(9), and Article 20(6) the following principles shall

apply:
(a) credit may only be given for savings exceeding the following levels:

(i) Union emission performance standards for new passenger cars and new light commercial vehicles following
the implementation of Regulation (EC) No 443/2009 of the European Parliament and of the Council of
23 April 2009 setting emission performance standards for new passenger cars as part of the Community’s
integrated approach to reduce CO, emissions from light-duty vehicles (') and Regulation (EU) No 510/2011 of
the European Parliament and of the Council of 11 May 2011 setting emission performance standards for new
light commercial vehicles as part of the Union’s integrated approach to reduce CO, emissions from light-duty
vehicles (), respectively;

(ii) Union requirements relating to the removal from the market of certain energy related products following the
implementation of implementing measures under Directive 2009/125/EC; and

(b) to account for climatic variations between regions, Member States may choose to adjust the savings to a standard
value or to accord different energy savings in accordance with the temperature variations between regions;

() OJ L 140, 5.6.2009, p. 1.
() O] L 145, 31.5.2011, p. 1.
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the activities of the obligated, participating or entrusted party must be demonstrably material to the achievement
of the claimed savings;

savings from an individual action may not be claimed by more than one party;

calculation of energy savings shall take into account the lifetime of savings. This may be done by counting the
savings each individual action will achieve between its implementation date and 31 December 2020. Alternatively,
Member States may adopt another method that is estimated to achieve at least the same total quantity of savings.
When using other methods, Member States shall ensure that the total amount of energy savings calculated with
these other methods does not exceed the amount of energy savings that would have been the result of their
calculation when counting the savings each individual action will achieve between its implementation date and
31 December 2020. Member States shall describe in detail in their first National Energy Efficiency Action Plan
according to Annex XIV to this Directive, which other methods they have used and which provisions have been
made to ensure this binding calculation requirement; and

actions by obligated, participating or entrusted parties, either individually or together, which aim to result in
lasting transformation of products, equipment, or markets to a higher level of energy efficiency are permitted; and

() in promoting the uptake of energy efficiency measures, Member States shall ensure that quality standards for

In

products, services and installation of measures are maintained. Where such standards do not exist, Member States
shall work with obligated, participating or entrusted parties to introduce them.

determining the energy saving from policy measures applied under point (a) of the second subparagraph of

Article 7(9), the following principles shall apply:

(@)

credit shall only be given for energy savings from taxation measures exceeding the minimum levels of taxation
applicable to fuels as required in Council Directive 2003/96/EC of 27 October 2003 restructuring the Community
framework for the taxation of energy products and electricity (1) or in Council Directive 2006/112/EC of
28 November 2006 on the common system of value added tax (%);

(b) recent and representative official data on price elasticities shall be used for calculation of the impact; and

©

the energy savings from accompanying taxation policy instruments, including fiscal incentives or payment to a
fund, shall be accounted separately.

Notification of methodology

Member States shall by 5 December 2013 notify the Commission of their proposed detailed methodology for
operation of the energy efficiency obligation schemes and for the purposes of Article 7(9) and Article 20(6).
Except in the case of taxes, such notification shall include details of:

@)

obligated, participating or entrusted parties, or implementing public authorities;

(b) target sectors;

©

the level of the energy saving target or expected savings to be achieved over the whole and intermediate periods;

(d) the duration of the obligation period and intermediate periods;

O]
0]

L 283, 31.10.2003, p. 51.

L 347, 11.12.2006, p. 1.
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(e) eligible measure categories;

(f) calculation methodology, including how additionality and materiality are to be determined and which method-
ologies and benchmarks are used for engineering estimates;

(¢) lifetimes of measures;
(h) approach taken to address climatic variations within the Member State;
(i) quality standards;

() monitoring and verification protocols and how the independence of these from the obligated, participating or
entrusted parties is ensured;

(k) audit protocols; and

() how the need to fulfil the requirement in the second subparagraph of Article 7(1) is taken into account.
In the case of taxes, the notification shall include details of:

(a) target sectors and segment of taxpayers;

(b) implementing public authority;

(c) expected savings to be achieved;

(d) duration of the taxation measure and intermediate periods; and

(e) calculation methodology, including which price elasticities are used.
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ANNEX VI

Minimum criteria for energy audits including those carried out as part of energy management systems

The energy audits referred to in Article 8 shall be based on the following guidelines:
(a) be based on up-to-date, measured, traceable operational data on energy consumption and (for electricity) load profiles;

(b) comprise a detailed review of the energy consumption profile of buildings or groups of buildings, industrial oper-
ations or installations, including transportation;

(c) build, whenever possible, on life-cycle cost analysis (LCCA) instead of Simple Payback Periods (SPP) in order to take
account of long-term savings, residual values of long-term investments and discount rates;

(d) be proportionate, and sufficiently representative to permit the drawing of a reliable picture of overall energy
performance and the reliable identification of the most significant opportunities for improvement.

Energy audits shall allow detailed and validated calculations for the proposed measures so as to provide clear information
on potential savings.

The data used in energy audits shall be storable for historical analysis and tracking performance.
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1.1.

1.2.

1.3.

ANNEX VII

Minimum requirements for billing and billing information based on actual consumption

Minimum requirements for billing
Billing based on actual consumption

In order to enable final customers to regulate their own energy consumption, billing should take place on the basis
of actual consumption at least once a year, and billing information should be made available at least quarterly, on
request or where the consumers have opted to receive electronic billing or else twice yearly. Gas used only for
cooking purposes may be exempted from this requirement.

Minimum information contained in the bill

Member States shall ensure that, where appropriate, the following information is made available to final customers in
clear and understandable terms in or with their bills, contracts, transactions, and receipts at distribution stations:

(a) current actual prices and actual consumption of energy;

(b) comparisons of the final customer’s current energy consumption with consumption for the same period in the
previous year, preferably in graphic form;

() contact information for final customers’ organisations, energy agencies or similar bodies, including website
addresses, from which information may be obtained on available energy efficiency improvement measures,
comparative end-user profiles and objective technical specifications for energy-using equipment.

In addition, wherever possible and useful, Member States shall ensure that comparisons with an average
normalised or benchmarked final customer in the same user category are made available to final customers
in clear and understandable terms, in, with or signposted to within, their bills, contracts, transactions, and
receipts at distribution stations.

Advice on energy efficiency accompanying bills and other feedback to final customers

When sending contracts and contract changes, and in the bills customers receive or through websites addressing
individual customers, energy distributors, distribution system operators and retail energy sales companies shall
inform their customers in a clear and understandable manner of contact information for independent consumer
advice centres, energy agencies or similar institutions, including their internet addresses, where they can obtain
advice on available energy efficiency measures, benchmark profiles for their energy consumption and technical
specifications of energy using appliances that can serve to reduce the consumption of these appliances.
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ANNEX VIII

Potential for efficiency in heating and cooling

1. The comprehensive assessment of national heating and cooling potentials referred to in Article 14(1) shall include:

(a) a description of heating and cooling demand;

(b) a forecast of how this demand will change in the next 10 years, taking into account in particular the evolution of
demand in buildings and the different sectors of industry;

(c) a map of the national territory, identifying, while preserving commercially sensitive information:

(i) heating and cooling demand points, including:

— municipalities and conurbations with a plot ratio of at least 0,3, and

— industrial zones with a total annual heating and cooling consumption of more than 20 GWh;

(i) existing and planned district heating and cooling infrastructure;

(i) potential heating and cooling supply points, including:

— electricity generation installations with a total annual electricity production of more than 20 GWh, and

— waste incineration plants,

— existing and planned cogeneration installations using technologies referred to in Part II of Annex I, and
district heating installations;

(d) identification of the heating and cooling demand that could be satisfied by high-efficiency cogeneration, including
residential micro-cogeneration, and by district heating and cooling;

(¢) identification of the potential for additional high-efficiency cogeneration, including from the refurbishment of
existing and the construction of new generation and industrial installations or other facilities generating waste heat;

(f) identification of energy efficiency potentials of district heating and cooling infrastructure;

(@) strategies, policies and measures that may be adopted up to 2020 and up to 2030 to realise the potential in point
(e) in order to meet the demand in point (d), including, where appropriate, proposals to:

(i) increase the share of cogeneration in heating and cooling production and in electricity production;

(ii) develop efficient district heating and cooling infrastructure to accommodate the development of high-effi-
ciency cogeneration and the use of heating and cooling from waste heat and renewable energy sources;

(i) encourage new thermal electricity generation installations and industrial plants producing waste heat to be
located in sites where a maximum amount of the available waste heat will be recovered to meet existing or
forecasted heat and cooling demand;
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(iv) encourage new residential zones or new industrial plants which consume heat in their production processes to
be located where available waste heat, as identified in the comprehensive assessment, can contribute to
meeting their heat and cooling demands. This could include proposals that support the clustering of a
number of individual installations in the same location with a view to ensuring an optimal matching
between demand and supply for heat and cooling;

(v) encourage thermal electricity generating installations, industrial plants producing waste heat, waste incineration
plants and other waste-to-energy plants to be connected to the local district heating or cooling network;

(vi) encourage residential zones and industrial plants which consume heat in their production processes to be
connected to the local district heating or cooling network;

(h) the share of high-efficiency cogeneration and the potential established and progress achieved under Directive
2004/8/EC;

(i) an estimate of the primary energy to be saved;

() an estimate of public support measures to heating and cooling, if any, with the annual budget and identification of
the potential aid element. This does not prejudge a separate notification of the public support schemes for a State
aid assessment.

2. To the extent appropriate, the comprehensive assessment may be made up of an assembly of regional or local plans
and strategies.
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ANNEX IX

COST-BENEFIT ANALYSIS
Part 1

General principles of the cost-benefit analysis

The purpose of preparing cost-benefit analyses in relation to measures for promoting efficiency in heating and cooling as
referred to in Article 14(3) is to provide a decision base for qualified prioritisation of limited resources at society level.

The cost-benefit analysis may either cover a project assessment or a group of projects for a broader local, regional or
national assessment in order to establish the most cost-effective and beneficial heating or cooling option for a given
geographical area for the purpose of heat planning.

Cost-benefit analyses for the purposes of Article 14(3) shall include an economic analysis covering socio-economic and
environmental factors.

The cost-benefit analyses shall include the following steps and considerations:

@)
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Establishing a system boundary and geographical boundary

The scope of the cost-benefit analyses in question determines the relevant energy system. The geographical boundary
shall cover a suitable well-defined geographical area, e.g. a given region or metropolitan area, to avoid selecting sub-
optimised solutions on a project by project basis.

Integrated approach to demand and supply options

The cost-benefit analysis shall take into account all relevant supply resources available within the system and
geographical boundary, using the data available, including waste heat from electricity generation and industrial
installations and renewable energy, and the characteristics of, and trends in heat and cooling demand.

Constructing a baseline
The purpose of the baseline is to serve as a reference point, to which the alternative scenarios are evaluated.
Identifying alternative scenarios

All relevant alternatives to the baseline shall be considered. Scenarios that are not feasible due to technical reasons,
financial reasons, national regulation or time constraints may be excluded at an early stage of the cost-benefit analysis
if justified based on careful, explicit and well-documented considerations.

Only high-efficiency cogeneration, efficient district heating and cooling or efficient individual heating and cooling
supply options should be taken into account in the cost-benefit analysis as alternative scenarios compared to the
baseline.

Method for the calculation of cost-benefit surplus
(i) The total long-term costs and benefits of heat or cooling supply options shall be assessed and compared.
(i) The criterion for evaluation shall be the net present value (NPV) criterion.

(iti) The time horizon shall be chosen such that all relevant costs and benefits of the scenarios are included. For
example, for a gas-fired power plant an appropriate time horizon could be 25 years, for a district heating system,
30 years, or for heating equipment such as boilers 20 years.

Calculation and forecast of prices and other assumptions for the economic analysis

(i) Member States shall provide assumptions, for the purpose of the cost-benefit analyses, on the prices of major
input and output factors and the discount rate.
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(i) The discount rate used in the economic analysis for the calculation of net present value shall be chosen according
to European or national guidelines (!).

(i) Member States shall use national, European or international energy price development forecasts if appropriate in
their national and/or regionalflocal context.

(iv) The prices used in the economic analysis shall reflect the true socio economic costs and benefits and should
include external costs, such as environmental and health effects, to the extent possible, i.e. when a market price
exists or when it is already included in European or national regulation.

(¢) Economic analysis: Inventory of effects
The economic analyses shall take into account all relevant economic effects.

Member States may assess and take into account in decision making costs and energy savings from the increased
flexibility in energy supply and from a more optimal operation of the electricity networks, including avoided costs
and savings from reduced infrastructure investment, in the analysed scenarios.

The costs and benefits taken into account shall include at least the following:
(i) Benefits

— Value of output to the consumer (heat and electricity)

— External benefits such as environmental and health benefits, to the extent possible
(i) Costs

— Capital costs of plants and equipments

— Capital costs of the associated energy networks

— Variable and fixed operating costs

— Energy costs

— Environmental and health cost, to the extent possible

(h) Sensitivity analysis:

A sensitivity analysis shall be included to assess the costs and benefits of a project or group of projects based on
different energy prices, discount rates and other variable factors having a significant impact on the outcome of the
calculations.

The Member States shall designate the competent authorities responsible for carrying out the cost-benefit analyses under
Article 14. Member States may require competent local, regional and national authorities or operators of individual
installations to carry out the economic and financial analysis. They shall provide the detailed methodologies and
assumptions in accordance with this Annex and establish and make public the procedures for the economic analysis.

Part 2
Principles for the purpose of Article 14(5) and (7)
The cost-benefit analyses shall provide information for the purpose of the measures in Article 14(5) and (7):
If an electricity-only installation or an installation without heat recovery is planned, a comparison shall be made between
the planned installations or the planned refurbishment and an equivalent installation producing the same amount of

electricity or process heat, but recovering the waste heat and supplying heat through high-efficiency cogeneration and/or
district heating and cooling networks.

Within a given geographical boundary the assessment shall take into account the planned installation and any appropriate
existing or potential heat demand points that could be supplied from it, taking into account rational possibilities (for
example, technical feasibility and distance).

(") The national discount rate chosen for the purpose of economic analysis should take into account data provided by the European
Central Bank.
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The system boundary shall be set to include the planned installation and the heat loads, such as building(s) and industrial
process. Within this system boundary the total cost of providing heat and power shall be determined for both cases and
compared.

Heat loads shall include existing heat loads, such as an industrial installation or an existing district heating system, and
also, in urban areas, the heat load and costs that would exist if a group of buildings or part of a city were provided with
and/or connected into a new district heating network.

The cost-benefit analysis shall be based on a description of the planned installation and the comparison installation(s),
covering electrical and thermal capacity, as applicable, fuel type, planned usage and the number of planned operating
hours annually, location and electricity and thermal demand.

For the purpose of the comparison, the thermal energy demand and the types of heating and cooling used by the nearby
heat demand points shall be taken into account. The comparison shall cover infrastructure related costs for the planned
and comparison installation.

Cost-benefit analyses for the purposes of Article 14(5) shall include an economic analysis covering a financial analysis
reflecting actual cash flow transactions from investing in and operating individual installations.

Projects with positive cost-benefit outcome are those where the sum of discounted benefits in the economic and financial
analysis exceeds the sum of discounted costs (cost-benefit surplus).

Member States shall set guiding principles for the methodology, assumptions and time horizon for the economic analysis.

Member States may require that the companies responsible for the operation of thermal electric generation installations,
industrial companies, district heating and cooling networks, or other parties influenced by the defined system boundary
and geographical boundary, contribute data for use in assessing the costs and benefits of an individual installation.
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ANNEX X

Guarantee of origin for electricity produced from high-efficiency cogeneration

(@) Member States shall take measures to ensure that:
(i) the guarantee of origin of the electricity produced from high-efficiency cogeneration:

— enable producers to demonstrate that the electricity they sell is produced from high-efficiency cogeneration
and is issued to this effect in response to a request from the producer,

— is accurate, reliable and fraud-resistant,
— s issued, transferred and cancelled electronically;
(ii) the same unit of energy from high-efficiency cogeneration is taken into account only once.
(b) The guarantee of origin referred to in Article 14(10) shall contain at least the following information:

(i) the identity, location, type and capacity (thermal and electrical) of the installation where the energy was
produced;

(ii) the dates and places of production;
(iii) the lower calorific value of the fuel source from which the electricity was produced;
(iv) the quantity and the use of the heat generated together with the electricity;

(v) the quantity of electricity from high-efficiency cogeneration in accordance with Annex II that the guarantee
represents;

(vi) the primary energy savings calculated in accordance with Annex II based on the harmonised efficiency reference
values indicated in point (f) of Annex II;

(vii) the nominal electric and thermal efficiency of the plant;
(viii) whether and to what extent the installation has benefited from investment support;

(ix) whether and to what extent the unit of energy has benefited in any other way from a national support scheme,
and the type of support scheme;

(x) the date on which the installation became operational; and
(xi) the date and country of issue and a unique identification number.

The guarantee of origin shall be of the standard size of 1 MWh. It shall relate to the net electricity output measured at
the station boundary and exported to the grid.
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ANNEX XI

Energy efficiency criteria for energy network regulation and for electricity network tariffs

Network tariffs shall be cost-reflective of cost-savings in networks achieved from demand-side and demand-
response measures and distributed generation, including savings from lowering the cost of delivery or of
network investment and a more optimal operation of the network.

Network regulation and tariffs shall not prevent network operators or energy retailers making available system
services for demand response measures, demand management and distributed generation on organised electricity
markets, in particular:

(a) the shifting of the load from peak to off-peak times by final customers taking into account the availability of
renewable energy, energy from cogeneration and distributed generation;

(b) energy savings from demand response of distributed consumers by energy aggregators;

(c) demand reduction from energy efficiency measures undertaken by energy service providers, including energy
service companies;

(d) the connection and dispatch of generation sources at lower voltage levels;
(¢) the connection of generation sources from closer location to the consumption; and
(f) the storage of energy.

For the purposes of this provision the term ‘organised electricity markets’ shall include over-the-counter markets and
electricity exchanges for trading energy, capacity, balancing and ancillary services in all timeframes, including
forward, day-ahead and intra-day markets.

Network or retail tariffs may support dynamic pricing for demand response measures by final customers, such as:
(a) time-of-use tariffs;

(b) critical peak pricing;

(c) real time pricing; and

(d) peak time rebates.
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ANNEX XII

ENERGY EFFICIENCY REQUIREMENTS FOR TRANSMISSION SYSTEM OPERATORS AND DISTRIBUTION
SYSTEM OPERATORS

Transmission system operators and distribution system operators shall:

(a) set up and make public their standard rules relating to the bearing and sharing of costs of technical adaptations, such
as grid connections and grid reinforcements, improved operation of the grid and rules on the non-discriminatory
implementation of the grid codes, which are necessary in order to integrate new producers feeding electricity
produced from high-efficiency cogeneration into the interconnected grid;

(b) provide any new producer of electricity produced from high-efficiency cogeneration wishing to be connected to the
system with the comprehensive and necessary information required, including:

(i) a comprehensive and detailed estimate of the costs associated with the connection;
(ii) a reasonable and precise timetable for receiving and processing the request for grid connection;

(iii) a reasonable indicative timetable for any proposed grid connection. The overall process to become connected to
the grid should be no longer than 24 months, bearing in mind what is reasonably practicable and non-
discriminatory;

(c) provide standardised and simplified procedures for the connection of distributed high-efficiency cogeneration
producers to facilitate their connection to the grid.

The standard rules referred to in point (a) shall be based on objective, transparent and non-discriminatory criteria taking
particular account of all the costs and benefits associated with the connection of those producers to the grid. They may
provide for different types of connection.
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ANNEX XIIl

Minimum items to be included in energy performance contracts with the public sector or in the associated
tender specifications

— Clear and transparent list of the efficiency measures to be implemented or the efficiency results to be obtained.
— Guaranteed savings to be achieved by implementing the measures of the contract.

— Duration and milestones of the contract, terms and period of notice.

— Clear and transparent list of the obligations of each contracting party.

— Reference date(s) to establish achieved savings.

— Clear and transparent list of steps to be performed to implement a measure or package of measures and, where
relevant, associated costs.

— Obligation to fully implement the measures in the contract and documentation of all changes made during the
project.

— Regulations specifying the inclusion of equivalent requirements in any subcontracting with third parties.

— Clear and transparent display of financial implications of the project and distribution of the share of both parties in
the monetary savings achieved (i.e. remuneration of the service provider).

— Clear and transparent provisions on measurement and verification of the guaranteed savings achieved, quality checks
and guarantees.

— Provisions clarifying the procedure to deal with changing framework conditions that affect the content and the
outcome of the contract (i.e. changing energy prices, use intensity of an installation).

— Detailed information on the obligations of each of the contracting party and of the penalties for their breach.
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ANNEX XIV

GENERAL FRAMEWORK FOR REPORTING

Part 1
General framework for annual reports

The annual reports referred to in Article 24(1) provide a basis for the monitoring of the progress towards national 2020
targets. Member States shall ensure that the reports include the following minimum information:

(a) an estimate of following indicators in the year before last (year X (') - 2):
(i) primary energy consumption;
(i) total final energy consumption;

(iii) final energy consumption by sector

=

— industry
— transport (split between passenger and freight transport, if available)
— households
— services;
(iv) gross value added by sector
— industry
— services;
(v) disposable income of households;
(vi) gross domestic product (GDP);
(vii) electricity generation from thermal power generation;
(viii) electricity generation from combined heat and power;
(ix) heat generation from thermal power generation;
(x) heat generation from combined heat and power plants, including industrial waste heat;
(xi) fuel input for thermal power generation;
(xii) passenger kilometres (pkm), if available;
(xiii) tonne kilometres (tkm), if available;
(xiv) combined transport kilometres (pkm + tkm), in case (xii) and (xiii) are not available;
(xv) population.

In sectors where energy consumption remains stable or is growing, Member States shall analyse the reasons for it and
attach their appraisal to the estimates.

The second and subsequent reports shall also include points (b) to (e):

(b) updates on major legislative and non-legislative measures implemented in the previous year which contribute towards
the overall national energy efficiency targets for 2020;

() the total building floor area of the buildings with a total useful floor area over 500 m? and as of 9 July 2015 over

250 m? owned and occupied by the Member States’ central government that, on 1 January of the year in which the
report is due, did not meet the energy performance requirements referred to in Article 5(1);

() X = current year.
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(d) the total building floor area of heated and/or cooled buildings owned and occupied by the Member States’ central
government that was renovated in the previous year referred to in Article 5(1) or the amount of energy savings in
eligible buildings owned and occupied by their central government as referred to in Article 5(6);

(e) energy savings achieved through the national energy efficiency obligation schemes referred to in Article 7(1) or the
alternative measures adopted in application of Article 7(9).

The first report shall also include the national target referred to in Article 3(1).

In the annual reports referred to in Article 24(1) Member States may also include additional national targets. These may
be related in particular to the statistical indicators enumerated in point (a) of this Part or combinations thereof, such as
primary or final energy intensity or sectoral energy intensities.

Part 2
General framework for National Energy Efficiency Action Plans

National Energy Efficiency Action Plans referred to in Article 24(2) shall provide a framework for the development of
national energy efficiency strategies.

The National Energy Efficiency Action Plans shall cover significant energy efficiency improvement measures and expected/
achieved energy savings, including those in the supply, transmission and distribution of energy as well as energy end-use.
Member States shall ensure that the National Energy Efficiency Action Plans include the following minimum information:

1. Targets and strategies
— the indicative national energy efficiency target for 2020 as required by Article 3(1),
— the national indicative energy savings target set in Article 4(1) of Directive 2006/32/EC,
— other existing energy efficiency targets addressing the whole economy or specific sectors.
2. Measures and energy savings

The National Energy Efficiency Action Plans shall provide information on measures adopted or planned to be
adopted in view of implementing the main elements of this Directive and on their related savings.

(a) Primary energy savings

The National Energy Efficiency Action Plans shall list significant measures and actions taken towards primary
energy saving in all sectors of the economy. For every measure or package of measures/actions estimations of
expected savings for 2020 and savings achieved by the time of the reporting shall be provided.

Where available, information on other impacts/benefits of the measures (greenhouse gas emissions reduction,
improved air quality, job creation, etc.) and the budget for the implementation should be provided.

—
=5
=

Final energy savings

The first and second National Energy Efficiency Action Plans shall include the results with regard to the
fulfilment of the final energy savings target set out in Article 4(1) and (2) of the Directive 2006/32[EC. If
calculation/estimation of savings per measure is not available, sector level energy reduction shall be shown due
to (the combination) of measures.

The first and second National Energy Efficiency Action Plans shall also include the measurement andfor calcu-
lation methodology used for calculating the energy savings. If the ‘recommended methodology’ (') is applied, the
National Energy Efficiency Action Plan should provide references to this.

(") Recommendations on Measurement and Verification Methods in the framework of the Directive 2006/32/EC on Energy End-Use

Efficiency and Energy Services.
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3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

3.8.

3.9.

Specific information related to this Directive
Public bodies (Article 5)

National Energy Efficiency Action Plans shall include the list of public bodies having developed an energy efficiency
plan in accordance with Article 5(7).

Energy efficiency obligations (Article 7)
National Energy Efficiency Action Plans shall include the national coefficients chosen in accordance with Annex IV.

The first National Energy Efficiency Action Plan shall include a short description of the national scheme referred to
in Article 7(1) or the alternative measures adopted in application of Article 7(9).

Energy audits and management systems (Article 8)

National Energy Efficiency Action Plans shall include:

(a) the number of energy audits carried out in the previous period;

(b) the number of energy audits carried out in large enterprises in the previous period;

(c) the number of large companies in their territory, with an indication of the number of those to which Article 8(5)
is applicable.

Promotion of efficient heating and cooling (Article 14)

National Energy Efficiency Action Plans shall include an assessment of the progress achieved in implementing the
comprehensive assessment referred to in Article 14(1).

Energy transmission and distribution (Article 15)
The first National Energy Efficiency Action Plan and the subsequent reports due every 10 years thereafter shall
include the assessment made, the measures and investments identified to utilise the energy efficiency potentials of

gas and electricity infrastructure referred to in Article 15(2).

Member States shall report, as part of their National Energy Efficiency Action Plans, on the measures undertaken to
enable and develop demand response as referred to in Article 15.

Availability of qualification, accreditation and certification schemes (Article 16)

National Energy Efficiency Action Plans shall include information on the available qualification, accreditation and
certification schemes or equivalent qualification schemes for the providers of energy services, energy audits and
energy efficiency improvement measures.

Energy Services (Article 18)

National Energy Efficiency Action Plans shall include an internet link to the website where the list or the interface of
energy services providers referred to in point (c) of Article 18(1) can be accessible.

Other measures to promote energy efficiency (Article 19)

The first National Energy Efficiency Action Plan shall include a list of the measures referred to in Article 19(1).
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ANNEX XV

Correlation table

Directive 2004/8/EC

This Directive

Article 1 Article 1(1)
Article 2 Article 1(1)
Article 3, point (a) Article 2, point (30)

Article 3, point (b) Article 2, point (32)
Article 3, point (c) Article 2, point (31)
Article 3, point (d) Article 2, point (33)
Article 3, points (e) and (f) —
Article 3, point (g) Article 2, point (35)
Article 3, point (h) —
Article 3, point (i) Article 2, point (34)
Article 3, point (j) —
Article 3, point (k) Article 2, point (36)

Article

3, point (])

Article 2, point (37)

Article

3, point (m)

Article 2, point (39)

Article

3, point (n)

Article 2, point (38)

Article

3, point (o)

Article 2, points (40), (41), (42), (43), and (44)

Article 4(1) Annex 11, point (f), first subpoint

Article 4(2) Article 14(10), second subparagraph

Article 4(3) —

Article 5 Article 14(10), first subparagraph and Annex X
Article 6 Article 14(1) and (3), Annex VIII and IX
Article 7(1) Article 14(11)

Article 7(2) and (3) —

Article 8 Article 15(5)

— Article 15(6), (7), (8) and (9)

Article 9 —

Article 10(1) and (2) Article 14(1) and 24(2), Annex XIV, Part 2
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Directive 2004/8/EC

This Directive

Article 10(3) Article 24(6)
Article 11 Article 24(3)
_ Article 24(5)
Article 12(1) and (3) —
Article 12(2) Annex I, point (c)
Article 13 Article 22(2)
Article 14 —
Article 15 Article 28
Article 16 —
Article 17 Article 29
Article 18 Article 30
Annex | Annex I, Part II
Annex 11 Annex I, Part I and Part II, last subparagraph
Annex III Annex II
Annex IV Annex VIII
— Annex IX
Directive 2006/32/EC This Directive
Article 1 Article 1(1)
Article 2 Article 1(1)
Article 3, point (a) Article 2, point (1)
Article 3, point (b) Article 2, point (4)
Article 3, point (c) Article 2, point (6)
Article 3, point (d) Article 2, point (5)
— Article 2, points (2) and (3)
Article 3, point (e) Article 2, point (7)
Article 3, points (f), (g), (h) and (i) —

Article 2, points (8) to (19)

Article 3, point (j) Article 2, point (27)
— Article 2, point (28)
Article 3, point (k) —

Article 3, point (I) Article 2, point (25)
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Directive 2006/32[EC

This Directive

Article 2, point (26)

Article

3, point (m)

Article

3, point (n)

Article 2, point (23)

Article

3, point (o)

Article 2, point (20)

Article

3, point (p)

Article 2, point (21)

Article

3, point (q)

Article 2, point (22)

Article

3, points (r) and (s)

Article 2, points (24), (29), (44) and (45)

— Article 3

— Article 4

Article 4 —

Article 5 Articles 5 and 6

Article 6(1)(a) Article 7(8), points (a) and (b)
Article 6(1)(b) Article 18(3)

Article 6(2) Article 7(1), (5), (6), (7), (9), (10), (11) and (12)
— Article 7(2) and (3)

Article 6(3) Article 18(2), points (b) and (c)
Article 6(5) _

Article 7 Article 17

Article 8 Article 16(1)

— Article 16(2) and (3)

Article 9(1) Article 19

Article 9(2) Article 18(1), point (d), subpoint (i)
— Article 18(1), points (a), (b), (c), (d), subpoint (i), and (e)
Article 10(1) Article 15(4)

Article 10(2) Article 15(3)

— Article 15(7), (8) and (9)

Article 11 Article 20

Article 12(1) Article 8(1)

Article 12(2) —

Article 8(2), (3), (4), (5), (6) and (7)
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Directive 2006/32/EC

This Directive

Article 12(3)

Article 13(1)

Article

9

Article 13(2)

Article

10 and Annex VII, point 1.1

Article 13(3)

Annex VII, points 1.2 and 1.3

— Article 11

— Article 12

— Article 13

— Article 15(1) and (2)
— Article 18(2), points (a) and (d)
— Article 21

Article 14(1) and (2) Article 24(1) and (2)
Article 14(3) _

Article 14(4) and (5) Article 24(3)

— Article 24(4) and (7) to (11)
— Article 22(1)

Article 15(1) Article 22(2)

Article 15(2), (3) and (4) —

— Article 23

— Article 25

Article 16 Article 26

Article 17 Article 27

Article 18 Article 28

Article 19 Article 29

Article 20 Article 30

Annex [ _

Annex 1l Annex IV

Annex [II —

Annex IV —

Annex V
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DIRECTIVE 2012/29/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 25 October 2012

establishing minimum standards on the rights, support and protection of victims of crime, and
replacing Council Framework Decision 2001/220/JHA

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 82(2) thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national
parliaments,

Having regard to the opinion of the European Economic and
Social Committee (1),

Having regard to the opinion of the Committee of the
Regions (%),

Acting in accordance with the ordinary legislative procedure (3),

Whereas:

(1) The Union has set itself the objective of maintaining and
developing an area of freedom, security and justice, the
cornerstone of which is the mutual recognition of judicial
decisions in civil and criminal matters.

(2)  The Union is committed to the protection of, and to the
establishment of minimum standards in regard to,
victims of crime and the Council has adopted
Framework Decision 2001/220/JHA of 15 March 2001
on the standing of victims in criminal proceedings ().
Under the Stockholm Programme - An open and
secure Europe serving and protecting citizens (%),
adopted by the European Council at its meeting on 10
and 11 December 2009, the Commission and the
Member States were asked to examine how to improve
legislation and practical support measures for the
protection of victims, with particular attention paid to,
support for and recognition of, all victims, including for
victims of terrorism, as a priority.

() O] C 43, 15.2.2012, p. 39.

() O] C 113, 18.4.2012, p. 56.

(}) Position of the European Parliament of 12 September 2012 (not yet
published in the Official Journal) and decision of the Council of
4 October 2012.

() O] L 82, 22.3.2001, p. 1.

() O] C 115, 4.5.2010, p. 1.

G)

(
(
(

%)
’)
%)

Article 82(2) of the Treaty on the Functioning of the
European Union (TFEU) provides for the establishment
of minimum rules applicable in the Member States to
facilitate mutual recognition of judgments and judicial
decisions and police and judicial cooperation in
criminal matters having a cross-border dimension, in
particular with regard to the rights of victims of crime.

In its resolution of 10 June 2011 on a roadmap for
strengthening the rights and protection of victims, in
particular in criminal proceedings (°) (‘the Budapest road-
map’), the Council stated that action should be taken at
Union level in order to strengthen the rights of, support
for, and protection of victims of crime. To that end and
in accordance with that resolution, this Directive aims to
revise and supplement the principles set out in
Framework Decision 2001/220/JHA and to take
significant steps forward in the level of protection of
victims throughout the Union, in particular within the
framework of criminal proceedings.

The resolution of the European Parliament of
26 November 2009 on the elimination of violence
against women () called on the Member States to
improve their national laws and policies to combat all
forms of violence against women and to act in order to
tackle the causes of violence against women, not least by
employing preventive measures, and called on the Union
to guarantee the right to assistance and support for all
victims of violence.

In its resolution of 5 April 2011 on priorities and outline
of a new EU policy framework to fight violence against
women (%) the European Parliament proposed a strategy
to combat violence against women, domestic violence
and female genital mutilation as a basis for future legis-
lative criminal-law instruments against gender-based
violence including a framework to fight violence
against women (policy, prevention, protection, pros-
ecution, provision and partnership) to be followed up
by a Union action plan. International regulation within
this area includes the United Nations Convention on the
Elimination of All Forms of Discrimination against
Women (CEDAW) adopted on 18 December 1979, the
CEDAW Committee’s recommendations and decisions,
and the Council of Europe Convention on preventing
and combating violence against women and domestic
violence adopted on 7 April 2011.

87, 28.6.2011, p. 1.

ojC1
0J C 285 E, 21.10.2010, p. 53.
0J C2

96 E, 2.10.2012, p. 26.
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Directive 2011/99/EU of the European Parliament and of
the Council of 13 December 2011 on the European
protection order (') establishes a mechanism for the
mutual recognition of protection measures in criminal
matters between Member States. Directive 2011/36/EU
of the European Parliament and of the Council of
5 April 2011 on preventing and combating trafficking
in human beings and protecting its victims (%) and
Directive 2011/93/EU of the European Parliament and
of the Council of 13 December 2011 on combating
the sexual abuse and sexual exploitation of children
and child pornography () address, inter alia, the
specific needs of the particular categories of victims of
human trafficking, child sexual abuse, sexual exploitation

and child pornography.

Council Framework Decision 2002/475/JHA of 13 June
2002 on combating terrorism (¥) recognises that
terrorism constitutes one of the most serious violations
of the principles on which the Union is based, including
the principle of democracy, and confirms that it consti-
tutes, inter alia, a threat to the free exercise of human
rights.

Crime is a wrong against society as well as a violation of
the individual rights of victims. As such, victims of crime
should be recognised and treated in a respectful, sensitive
and professional manner without discrimination of any
kind based on any ground such as race, colour, ethnic or
social origin, genetic features, language, religion or belief,
political or any other opinion, membership of a national
minority, property, birth, disability, age, gender, gender
expression, gender identity, sexual orientation, residence
status or health. In all contacts with a competent
authority operating within the context of criminal
proceedings, and any service coming into contact with
victims, such as victim support or restorative justice
services, the personal situation and immediate needs,
age, gender, possible disability and maturity of victims
of crime should be taken into account while fully
respecting their physical, mental and moral integrity.
Victims of crime should be protected from secondary
and repeat victimisation, from intimidation and from
retaliation, should receive appropriate support to
facilitate their recovery and should be provided with
sufficient access to justice.

This Directive does not address the conditions of the
residence of victims of crime in the territory of the
Member States. Member States should take the
necessary measures to ensure that the rights set out in
this Directive are not made conditional on the victim’s
residence status in their territory or on the victim’s

citizenship or nationality. Reporting a crime and partici-
pating in criminal proceedings do not create any rights
regarding the residence status of the victim.

This Directive lays down minimum rules. Member States
may extend the rights set out in this Directive in order to
provide a higher level of protection.

The rights set out in this Directive are without prejudice
to the rights of the offender. The term ‘offender’ refers to
a person who has been convicted of a crime. However,
for the purposes of this Directive, it also refers to a
suspected or accused person before any acknowl-
edgement of guilt or conviction, and it is without
prejudice to the presumption of innocence.

This Directive applies in relation to criminal offences
committed in the Union and to criminal proceedings
that take place in the Union. It confers rights on
victims of extra-territorial offences only in relation to
criminal proceedings that take place in the Union.
Complaints made to competent authorities outside the
Union, such as embassies, do not trigger the obligations
set out in this Directive.

In applying this Directive, children’s best interests must
be a primary consideration, in accordance with the
Charter of Fundamental Rights of the European Union
and the United Nations Convention on the Rights of the
Child adopted on 20 November 1989. Child victims
should be considered and treated as the full bearers of
rights set out in this Directive and should be entitled to
exercise those rights in a manner that takes into account
their capacity to form their own views.

In applying this Directive, Member States should ensure
that victims with disabilities are able to benefit fully from
the rights set out in this Directive, on an equal basis with
others, including by facilitating the accessibility to
premises where criminal proceedings are conducted and
access to information.

Victims of terrorism have suffered attacks that are
intended ultimately to harm society. They may
therefore need special attention, support and protection
due to the particular nature of the crime that has been
committed against them. Victims of terrorism can be
under significant public scrutiny and often need social
recognition and respectful treatment by society.

OJ L 338, 21.12.2011, p. 2. .
8 O} L 101, 15.4.2011 p?l. Member States should therefore take particular account
() OJ L 335, 17.12.2011, p. 1. of the needs of victims of terrorism, and should seek to
(*) OJ L 164, 22.6.2002, p. 3. protect their dignity and security.
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(17)  Violence that is directed against a person because of that (20)  The role of victims in the criminal justice system and
person’s gender, gender identity or gender expression or whether they can participate actively in criminal
that affects persons of a particular gender disproportion- proceedings vary across Member States, depending on
ately, is understood as gender-based violence. It may the national system, and is determined by one or more
result in physical, sexual, emotional or psychological of the following criteria: whether the national system
harm, or economic loss, to the victim. Gender-based provides for a legal status as a party to criminal
violence is understood to be a form of discrimination proceedings; whether the victim is under a legal
and a violation of the fundamental freedoms of the requirement or is requested to participate actively in
victim and includes violence in close relationships, criminal proceedings, for example as a witness; and/or
sexual violence (including rape, sexual assault and harass- whether the victim has a legal entitlement under national
ment), trafficking in human beings, slavery, and different law to participate actively in criminal proceedings and is
forms of harmful practices, such as forced marriages, seeking to do so, where the national system does not
female genital mutilation and so-called ‘honour crimes’. provide that victims have the legal status of a party to
Women victims of gender-based violence and their the criminal proceedings. Member States should
children often require special support and protection determine which of those criteria apply to determine
because of the high risk of secondary and repeat victi- the scope of rights set out in this Directive where there
misation, of intimidation and of retaliation connected are references to the role of the victim in the relevant
with such violence. criminal justice system.

(18)  Where violence is committed in a close relationship, it is . , )
committed by a person who is a current or former (1) Info.rmatlf)n. and advice prqv1ded by compe.tent.aut-h-
spouse, or parmer or other family member of the orities, victim support services and restorative  justice
victim, whether or not the offender shares or has services should, as far as posmble, be given by means
shared the same household with the victim. Such of da range of I}Illedlé?. ?nd n 1;1 ‘mfanner ,Wthh dcan b ¢
violence could cover physical, sexual, psychological or understood by the victim. Such in ormation an advice
economic violence and could result in physical, mental should be provided in simple anfl gccesmble language. It
or emotional harm or economic loss. Violence in close ShO,UId also be egsured that th? victim can be unde.rst.oo’d
relationships is a serious and often hidden social problem ﬁurm;lg d procfeegmlgs. In thlsd respect, thef victim's
which could cause systematic psychological and physical nowledge of the ‘anguage used to provide In‘ormaion,
trauma with severe consequences because the offender is age, maturity, 1r1tellectual. anq emguonal capacity, literacy
a person whom the victim should be able to trust. _and any mental or ‘phy51ca1 impairment should be taken
Victims of violence in close relationships may therefore into - account. Particular account should .be. taken ,Of
be in need of special protection measures. Women are difficulties in understgndlpg or communicating which
affected disproportionately by this type of violence and hmay' be due to a dlsal?xhty of some k,md’ ?UCh as
the situation can be worse if the woman is dependent on earing or sp.eech 1mped1mepts. Equally, 1.1m1tat10ns on
the offender economically, socially or as regards her right a victims ability to communicate mformatl(_)n should be
to residence. taken into account during criminal proceedings.

(19) A person should be considered to be a victim regardless (22)  The moment when a complaint is made should, for the
of whether an offender is identified, apprehended, pros- purposes of this Directive, be considered as falling within
ecuted or convicted and regardless of the familial rela- the context of the criminal proceedings. This should also
tionship between them. It is possible that family include situations where authorities initiate criminal
members of victims are also harmed as a result of the proceedings ex officio as a result of a criminal offence
crime. In particular, family members of a person whose suffered by a victim.
death has been directly caused by a criminal offence
could be harmed as a result of the crime. Such family
members, who are indirect victims of the crime, should
therefore also benefit from protection under this
Directive. However, Member States should be able to
establish procedures to limit the number of family
members who can benefit from the rights set out in (23)  Information about reimbursement of expenses should be

this Directive. In the case of a child, the child or,
unless this is not in the best interests of the child, the
holder of parental responsibilty on behalf of the child,
should be entitled to exercise the rights set out in this
Directive. This Directive is without prejudice to any
national administrative procedures required to establish
that a person is a victim.

provided, from the time of the first contact with a
competent authority, for example in a leaflet stating
the basic conditions for such reimbursement of
expenses. Member States should not be required, at this
early stage of the criminal proceedings, to decide on
whether the victim concerned fulfils the conditions for
reimbursement of expenses.
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(24)  When reporting a crime, victims should receive a written understood only as a reference to the finding of guilt

(25)

(26)

(27)

(28)

(29)

acknowledgement of their complaint from the police,
stating the basic elements of the crime, such as the
type of crime, the time and place, and any damage or
harm caused by the crime. This acknowledgement should
include a file number and the time and place for
reporting of the crime in order to serve as evidence
that the crime has been reported, for example in
relation to insurance claims.

Without prejudice to rules relating to limitation periods,
the delayed reporting of a criminal offence due to fear of
retaliation, humiliation or stigmatisation should not
result in refusing acknowledgement of the victim’s
complaint.

When providing information, sufficient detail should be
given to ensure that victims are treated in a respectful
manner and to enable them to make informed decisions
about their participation in proceedings. In this respect,
information allowing the victim to know about the
current status of any proceedings is particularly
important. This is equally relevant for information to
enable a victim to decide whether to request a review
of a decision not to prosecute. Unless otherwise required,
it should be possible to provide the information
communicated to the victim orally or in writing,
including through electronic means.

Information to a victim should be provided to the last
known correspondence address or electronic contact
details given to the competent authority by the victim.
In exceptional cases, for example due to the high number
of victims involved in a case, it should be possible to
provide information through the press, through an
official website of the competent authority or through
a similar communication channel.

Member States should not be obliged to provide
information where disclosure of that information could
affect the proper handling of a case or harm a given case
or person, or if they consider it contrary to the essential
interests of their security.

Competent authorities should ensure that victims receive
updated contact details for communication about their
case unless the victim has expressed a wish not to
receive such information.

A reference to a ‘decision’ in the context of the right to
information, interpretation and translation, should be

(31)

(32)

(33)

or otherwise ending criminal proceedings. The reasons
for that decision should be provided to the victim
through a copy of the document which contains that
decision or through a brief summary of them.

The right to information about the time and place of a
trial resulting from the complaint with regard to a
criminal offence suffered by the victim should also
apply to information about the time and place of a
hearing related to an appeal of a judgment in the case.

Specific information about the release or the escape of
the offender should be given to victims, upon request, at
least in cases where there might be a danger or an
identified risk of harm to the victims, unless there is
an identified risk of harm to the offender which would
result from the notification. Where there is an identified
risk of harm to the offender which would result from the
notification, the competent authority should take into
account all other risks when determining an appropriate
action. The reference to ‘identified risk of harm to the
victims’ should cover such factors as the nature and
severity of the crime and the risk of retaliation.
Therefore, it should not be applied to those situations
where minor offences were committed and thus where
there is only a slight risk of harm to the victim.

Victims should receive information about any right to
appeal of a decision to release the offender, if such a
right exists in national law.

Justice cannot be effectively achieved unless victims can
properly explain the circumstances of the crime and
provide their evidence in a manner understandable to
the competent authorities. It is equally important to
ensure that victims are treated in a respectful manner
and that they are able to access their rights. Interpre-
tation should therefore be made available, free of
charge, during questioning of the victim and in order
to enable them to participate actively in court hearings,
in accordance with the role of the victim in the relevant
criminal justice system. For other aspects of criminal
proceedings, the need for interpretation and translation
can vary depending on specific issues, the role of the
victim in the relevant criminal justice system and his
or her involvement in proceedings and any specific
rights they have. As such, interpretation and translation
for these other cases need only be provided to the extent
necessary for victims to exercise their rights.
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(35)  The victim should have the right to challenge a decision medical and forensic examination for evidence in cases of

(36)

(37)

(38)

finding that there is no need for interpretation or trans-
lation, in accordance with procedures in national law.
That right does not entail the obligation for Member
States to provide for a separate mechanism or
complaint procedure in which such decision may be
challenged and should not unreasonably prolong the
criminal proceedings. An internal review of the decision
in accordance with existing national procedures would
suffice.

The fact that a victim speaks a language which is not
widely spoken should not, in itself, be grounds to decide
that interpretation or translation would unreasonably
prolong the criminal proceedings.

Support should be available from the moment the
competent authorities are aware of the victim and
throughout criminal proceedings and for an appropriate
time after such proceedings in accordance with the needs
of the victim and the rights set out in this Directive.
Support should be provided through a variety of
means, without excessive formalities and through a
sufficient geographical distribution across the Member
State to allow all victims the opportunity to access
such services. Victims who have suffered considerable
harm due to the severity of the crime could require
specialist support services.

Persons who are particularly vulnerable or who find
themselves in situations that expose them to a
particularly high risk of harm, such as persons
subjected to repeat violence in close relationships,
victims of gender-based violence, or persons who fall
victim to other types of crime in a Member State of
which they are not nationals or residents, should be
provided with specialist support and legal protection.
Specialist support services should be based on an inte-
grated and targeted approach which should, in particular,
take into account the specific needs of victims, the
severity of the harm suffered as a result of a criminal
offence, as well as the relationship between victims,
offenders, children and their wider social environment.
A main task of these services and their staff, which
play an important role in supporting the victim to
recover from and overcome potential harm or trauma
as a result of a criminal offence, should be to inform
victims about the rights set out in this Directive so that
they can take decisions in a supportive environment that
treats them with dignity, respect and sensitivity. The
types of support that such specialist support services
should offer could include providing shelter and safe
accommodation, immediate medical support, referral to

(40)

(41)

(42)

(43)

rape or sexual assault, short and long-term psychological
counselling, trauma care, legal advice, advocacy and
specific services for children as direct or indirect victims.

Victim support services are not required to provide
extensive specialist and professional expertise themselves.
If necessary, victim support services should assist victims
in calling on existing professional support, such as
psychologists.

Although the provision of support should not be
dependent on victims making a complaint with regard
to a criminal offence to a competent authority such as
the police, such authorities are often best placed to
inform victims of the possibility of support. Member
States are therefore encouraged to establish appropriate
conditions to enable the referral of victims to victim
support services, including by ensuring that data
protection requirements can be and are adhered to.
Repeat referrals should be avoided.

The right of victims to be heard should be considered to
have been fulfilled where victims are permitted to make
statements or explanations in writing.

The right of child victims to be heard in criminal
proceedings should not be precluded solely on the
basis that the victim is a child or on the basis of that
victim’s age.

The right to a review of a decision not to prosecute
should be understood as referring to decisions taken by
prosecutors and investigative judges or law enforcement
authorities such as police officers, but not to the
decisions taken by courts. Any review of a decision not
to prosecute should be carried out by a different person
or authority to that which made the original decision,
unless the initial decision not to prosecute was taken by
the highest prosecuting authority, against whose decision
no review can be made, in which case the review may be
carried out by that same authority. The right to a review
of a decision not to prosecute does not concern special
procedures, such as proceedings against members of
parliament or government, in relation to the exercise of
their official position.
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(44) A decision ending criminal proceedings should include that the victim is obliged or requested by the competent

(45)

(46)

(47)

situations where a prosecutor decides to withdraw
charges or discontinue proceedings.

A decision of the prosecutor resulting in an out-of-court
settlement and thus ending criminal proceedings,
excludes victims from the right to a review of a
decision of the prosecutor not to prosecute, only if the
settlement imposes a warning or an obligation.

Restorative justice services, including for example victim-
offender mediation, family group conferencing and
sentencing circles, can be of great benefit to the victim,
but require safeguards to prevent secondary and repeat
victimisation, intimidation and retaliation. Such services
should therefore have as a primary consideration the
interests and needs of the victim, repairing the harm
done to the victim and avoiding further harm. Factors
such as the nature and severity of the crime, the ensuing
degree of trauma, the repeat violation of a victim's
physical, sexual, or psychological integrity, power imbal-
ances, and the age, maturity or intellectual capacity of the
victim, which could limit or reduce the victim’s ability to
make an informed choice or could prejudice a positive
outcome for the victim, should be taken into
consideration in referring a case to the restorative
justice services and in conducting a restorative justice
process. Restorative justice processes should, in principle,
be confidential, unless agreed otherwise by the parties, or
as required by national law due to an overriding public
interest. Factors such as threats made or any forms of
violence committed during the process may be
considered as requiring disclosure in the public interest.

Victims should not be expected to incur expenses in
relation to their participation in criminal proceedings.
Member States should be required to reimburse only
necessary expenses of victims in relation to their partici-
pation in criminal proceedings and should not be
required to reimburse victims' legal fees. Member States
should be able to impose conditions in regard to the
reimbursement of expenses in national law, such as
time limits for claiming reimbursement, standard rates
for subsistence and travel costs and maximum daily
amounts for loss of earnings. The right to reimbursement
of expenses in criminal proceedings should not arise in a
situation where a victim makes a statement on a criminal
offence. Expenses should only be covered to the extent

(48)

(49)

(50)

(52)

authorities to be present and actively participate in the
criminal proceedings.

Recoverable property which is seized in criminal
proceedings should be returned as soon as possible to
the victim of the crime, subject to exceptional circum-
stances, such as in a dispute concerning the ownership or
where the possession of the property or the property
itself is illegal. The right to have property returned
should be without prejudice to its legitimate retention
for the purposes of other legal proceedings.

The right to a decision on compensation from the
offender and the relevant applicable procedure should
also apply to victims resident in a Member State other
than the Member State where the criminal offence was
committed.

The obligation set out in this Directive to transmit
complaints should not affect Member States’ competence
to institute proceedings and is without prejudice to the
rules of conflict relating to the exercise of jurisdiction, as
laid  down in Council Framework Decision
2009/948/JHA of 30 November 2009 on prevention
and settlement of conflicts of exercise of jurisdiction in
criminal proceedings (!).

If the victim has left the territory of the Member State
where the criminal offence was committed, that Member
State should no longer be obliged to provide assistance,
support and protection except for what is directly related
to any criminal proceedings it is conducting regarding
the criminal offence concerned, such as special protection
measures during court proceedings. The Member State of
the victim's residence should provide assistance, support
and protection required for the victim’s need to recover.

Measures should be available to protect the safety and
dignity of victims and their family members from
secondary and repeat victimisation, from intimidation
and from retaliation, such as interim injunctions or
protection or restraining orders.

() O] L 328, 15.12.2009, p. 42.
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(53)  The risk of secondary and repeat victimisation, of intimi- (56) Individual assessments should take into account the
dation and of retaliation by the offender or as a result of personal characteristics of the victim such as his or her
participation in criminal proceedings should be limited age, gender and gender identity or expression, ethnicity,
by carrying out proceedings in a coordinated and race, religion, sexual orientation, health, disability,
respectful manner, enabling victims to establish trust in residence status, communication difficulties, relationship
authorities. Interaction with competent authorities should to or dependence on the offender and previous
be as easy as possible whilst limiting the number of experience of crime. They should also take into
unnecessary interactions the victim has with them account the type or nature and the circumstances of
through, for example, video recording of interviews and the crime such as whether it is a hate crime, a bias
allowing its use in court proceedings. As wide a range of crime or a crime committed with a discriminatory
measures as possible should be made available to practi- motive, sexual violence, violence in a close relationship,
tioners to prevent distress to the victim during court whether the offender was in a position of control,
proceedings in particular as a result of visual contact whether the victim’s residence is in a high crime or
with the offender, his or her family, associates or gang dominated area, or whether the victim’s country
members of the public. To that end, Member States of origin is not the Member State where the crime was
should be encouraged to introduce, especially in committed.
relation to court buildings and police stations, feasible
and practical measures enabling the facilities to include
amenities such as separate entrances and waiting areas
for victims. In addition, Member States should, to the
extent possible, plan the criminal proceedings so that
contacts between victims and their family members and
offenders are avoided, such as by summoning victims (57)  Victims of human trafficking, terrorism, organised crime,
and offenders to hearings at different times. violence in close relationships, sexual violence or exploi-
tation, gender-based violence, hate crime, and victims
with disabilities and child victims tend to experience a
high rate of secondary and repeat victimisation, of intimi-
dation and of retaliation. Particular care should be taken
when assessing whether such victims are at risk of such
victimisation, intimidation and of retaliation and there
. , L . should be a strong presumption that those victims will
(54)  Protecting the privacy of the victim can be an important benefit from special protection measures.
means of preventing secondary and repeat victimisation,
intimidation and retaliation and can be achieved through
a range of measures including non-disclosure or limi-
tations on the disclosure of information concerning the
identity and whereabouts of the victim. Such protection
is particularly important for child victims, and includes
non-disclosure of the name of the child. However, there - o
might be cases where, exceptionally, the child can benefit (58) Victims who have be.en. 1fienF1f1ed as yu@nergble to
from the disclosure or even widespread publication of secondqry‘ and repeat victimisation, to 1pt1m1dat10n and
information. for example where a child has been to retaliation should be offered appropriate measures to
f P : : hem during criminal proceedings. The exact
abducted. Measures to protect the privacy and images protect them 5 p &8
of victims and of their family members should alwavs nature of such measures should be determined through
. . . Y mems: 4 he individual assessment, taking into account the wish
be consistent with the right to a fair trial and freedom of t fe he victim. Th o 8 b hould b
expression, as recognised in Articles 6 and 10, respect- 3 the YIthllm.‘Fl}; ¢ exteqtg any S}lllc .rrllleasufrehs (C)luf ¢
ively, of the European Convention for the Protection of e:iermlne w(it out p.reﬁu ITe to ft € drlg lts dc') the de enﬁe
Human Rights and Fundamental Freedorms. and in accordance with rules of judicial discretion. The
victims’ concerns and fears in relation to proceedings
should be a key factor in determining whether they
need any particular measure.
(55) Some victims are particularly at risk of secondary and
repeat victimisation, of intimidation and of retaliation by
the offender during criminal proceedings. It is possible (59) Immediate operational needs and constraints may make

that such a risk derives from the personal characteristics
of the victim or the type, nature or circumstances of the
crime. Only through individual assessments, carried out
at the earliest opportunity, can such a risk be effectively
identified. Such assessments should be carried out for all
victims to determine whether they are at risk of
secondary and repeat victimisation, of intimidation and
of retaliation and what special protection measures they
require.

it impossible to ensure, for example, that the same police
officer consistently interview the victim; illness, maternity
or parental leave are examples of such constraints.
Furthermore, premises specially designed for interviews
with victims may not be available due, for example, to
renovation. In the event of such operational or practical
constraints, a special measure envisaged following an
individual assessment may not be possible to provide
on a case-by-case basis.
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(60)  Where, in accordance with this Directive, a guardian or a (63) In order to encourage and facilitate reporting of crimes
representative is to be appointed for a child, those roles and to allow victims to break the cycle of repeat victi-
could be performed by the same person or by a legal misation, it is essential that reliable support services are
person, an institution or an authority. available to victims and that competent authorities are
prepared to respond to victims' reports in a respectful,
sensitive, professional and non-discriminatory manner.
This could increase victims' confidence in the criminal
justice systems of Member States and reduce the
number of unreported crimes. Practitioners who are
likely to receive complaints from victims with regard to
criminal offences should be appropriately trained to
facilitate reporting of crimes, and measures should be
o o ] put in place to enable third-party reporting, including
(61)  Any officials involved in criminal proceedings who are by civil society organisations. It should be possible to
likely to come into personal contact with victims should make use of communication technology, such as e-
be able to access and receive appropriate initial and mail, video recordings or online electronic forms for
ongoing training, to a level appropriate to their contact making complaints.
with victims, so that they are able to identify victims and
their needs and deal with them in a respectful, sensitive,
professional and non-discriminatory manner. Persons
who are likely to be involved in the individual assessment
to identify victims’ specific protection needs and to
determine their need for special protection measures
should receive specific training on how to carry out
such an assessment. Member States should ensure such
gzigigg sf}?gullzjd]l;,c: ;re;:;;etse da?(()ir T:‘l;;ter:7ta£f£0i%ﬁigfs’ (64)  Systematic and adequgte statistical data colilection. is
and judges and for practitioners who provide victim recigms?d a}f a? iiserfmglhc omponent ofﬁ.ffelc)t}ve POhC?’_
support or restorative justice services. This requirement mz g mft .f. led o lrlg.ts setf Oﬁt n t1.1s .1rect1\ffe.hp
should include training on the specific support services to oDr er o ?\? 1tage e‘ga uatlol;l ° 1 dt ¢ application o thls
which victims should be referred or specialist training C1rectn.re,. ember tates. shou communicate to t ¢
where their work focuses on victims with specific ommlss;on rglevalnt statlsgcal data relgte.d to t};e apph-
needs and specific psychological training, as appropriate. .catllor(;. © nélltlonah procebures ((i)n V1ct1rfnsh N cnmz
Where relevant, such training should be gender sensitive. neuding zt eastft ¢ num he r dan typeko the repc;)rte
Member States’ actions on training should be comple- crquesbl an h as far bas sue d ata ared novgn anf ?}te
mented by guidelines, recommendations and exchange avarable, le number, a.nl aége and. gen <13r do d N
of best practices in accordance with the Budapest victims. - Relevant - statistical data _can — include ~ data
roadmap recorded by the_ judicial authorities e_md by la_w
’ enforcement agencies and, as far as possible, adminis-
trative data compiled by healthcare and social welfare
services and by public and non-governmental victim
support or restorative justice services and other organi-
sations working with victims of crime. Judicial data can
include information about reported crime, the number of
cases that are investigated and persons prosecuted and
sentenced. Service-based administrative data can include,
as far as possible, data on how victims are using services
(62) Member States should encourage and work closely with provided by government agencies and public and private
civil society organisations, including recognised and support organisations, such as the number of referrals by
active non-governmental organisations working with police to victim support services, the number of victims
victims of crime, in particular in policymaking initiatives, that request, receive or do not receive support or
information and awareness-raising campaigns, research restorative justice.
and education programmes and in training, as well as
in monitoring and evaluating the impact of measures
to support and protect victims of crime. For victims of
crime to receive the proper degree of assistance, support
and protection, public services should work in a coor-
dinated manner and should be involved at all adminis-
trative levels — at Union level, and at national, regional
and local level. Victims should be assisted in finding and
addressing the competent authorities in order to avoid (65  This Directive aims to amend and expand the provisions

repeat referrals. Member States should consider
developing ‘sole points of access’ or ‘one-stop shops’,
that address victims’ multiple needs when involved in
criminal proceedings, including the need to receive
information, assistance, support, protection and compen-
sation.

of Framework Decision 2001/220/JHA. Since the
amendments to be made are substantial in number and
nature, that Framework Decision should, in the interests
of clarity, be replaced in its entirety in relation to
Member States participating in the adoption of this
Directive.
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(66)  This Directive respects fundamental rights and observes
the principles recognised by the Charter of Fundamental
Rights of the European Union. In particular, it seeks to
promote the right to dignity, life, physical and mental
integrity, liberty and security, respect for private and
family life, the right to property, the principle of non-
discrimination, the principle of equality between women
and men, the rights of the child, the elderly and persons
with disabilities, and the right to a fair trial.

(67)  Since the objective of this Directive, namely to establish
minimum standards on the rights, support and
protection of victims of crime, cannot be sufficiently
achieved by the Member States, and can therefore, by
reason of its scale and potential effects, be better
achieved at Union level, the Union may adopt
measures in accordance with the principle of subsidiarity
as set out in Article 5 of the Treaty on European Union
(TEU). In accordance with the principle of propor-
tionality, as set out in that Article, this Directive does
not go beyond what is necessary in order to achieve that
objective.

(68) Personal data processed when implementing this
Directive should be protected in accordance with
Council  Framework Decision 2008/977[JHA  of
27 November 2008 on the protection of personal data
processed in the framework of police and judicial
cooperation in criminal matters (!) and in accordance
with the principles laid down in the Council of Europe
Convention of 28 January 1981 for the Protection of
Individuals with regard to Automatic Processing of
Personal Data, which all Member States have ratified.

(69) This Directive does not affect more far reaching
provisions contained in other Union acts which address
the specific needs of particular categories of victims, such
as victims of human trafficking and victims of child
sexual abuse, sexual exploitation and child pornography,
in a more targeted manner.

(70)  In accordance with Article 3 of Protocol No 21 on the
position of the United Kingdom and Ireland in respect of
the Area of Freedom, Security and Justice, annexed to the
TEU and to the TFEU, those Member States have notified
their wish to take part in the adoption and application of
this Directive.

(71)  In accordance with Articles 1 and 2 of Protocol No 22
on the position of Denmark, annexed to the TEU and to
the TFEU, Denmark is not taking part in the adoption of
this Directive and is not bound by it or subject to its
application.

() OJ L 350, 30.12.2008, p. 60.

(72)  The European Data Protection Supervisor delivered an
opinion on 17 October 2011 (?) based on Article 41(2)
of Regulation (EC) No 45/2001 of the European
Parliament and of the Council of 18 December 2000
on the protection of individuals with regard to the
processing of personal data by the Community insti-
tutions and bodies and on the free movement of such
data (%),

HAVE ADOPTED THIS DIRECTIVE:

CHAPTER 1
GENERAL PROVISIONS
Atticle 1
Objectives

1. The purpose of this Directive is to ensure that victims of
crime receive appropriate information, support and protection
and are able to participate in criminal proceedings.

Member States shall ensure that victims are recognised and
treated in a respectful, sensitive, tailored, professional and
non-discriminatory manner, in all contacts with victim
support or restorative justice services or a competent authority,
operating within the context of criminal proceedings. The rights
set out in this Directive shall apply to victims in a non-discrimi-
natory manner, including with respect to their residence status.

2. Member States shall ensure that in the application of this
Directive, where the victim is a child, the child’s best interests
shall be a primary consideration and shall be assessed on an
individual basis. A child-sensitive approach, taking due account
of the child’s age, maturity, views, needs and concerns, shall
prevail. The child and the holder of parental responsibility or
other legal representative, if any, shall be informed of any
measures or rights specifically focused on the child.

Article 2
Definitions

1. For the purposes of this Directive the following definitions
shall apply:

(@) ‘victim means:

(i) a natural person who has suffered harm, including
physical, mental or emotional harm or economic loss
which was directly caused by a criminal offence;

(ii) family members of a person whose death was directly
caused by a criminal offence and who have suffered
harm as a result of that person’s death;

() 0] C 35, 9.2.2012, p. 10.
() OJ L 8, 12.1.2001, p. 1.
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(b) ‘family members’ means the spouse, the person who is
living with the victim in a committed intimate relationship,
in a joint household and on a stable and continuous basis,
the relatives in direct line, the siblings and the dependants
of the victim;

(c) ‘child’ means any person below 18 years of age;

(d) ‘restorative justice’ means any process whereby the victim
and the offender are enabled, if they freely consent, to
participate actively in the resolution of matters arising
from the criminal offence through the help of an
impartial third party.

2. Member States may establish procedures:

(@) to limit the number of family members who may benefit
from the rights set out in this Directive taking into account
the individual circumstances of each case; and

(b) in relation to paragraph (1)(a)(ii), to determine which family
members have priority in relation to the exercise of the
rights set out in this Directive.

CHAPTER 2
PROVISION OF INFORMATION AND SUPPORT
Atticle 3
Right to understand and to be understood

1. Member States shall take appropriate measures to assist
victims to understand and to be understood from the first
contact and during any further necessary interaction they have
with a competent authority in the context of criminal
proceedings, including where information is provided by that
authority.

2. Member States shall ensure that communications with
victims are given in simple and accessible language, orally or
in writing. Such communications shall take into account the
personal characteristics of the victim including any disability
which may affect the ability to understand or to be understood.

3. Unless contrary to the interests of the victim or unless the
course of proceedings would be prejudiced, Member States shall
allow victims to be accompanied by a person of their choice in
the first contact with a competent authority where, due to the
impact of the crime, the victim requires assistance to understand
or to be understood.

Atrticle 4

Right to receive information from the first contact with a
competent authority

1. Member States shall ensure that victims are offered the
following information, without unnecessary delay, from their
first contact with a competent authority in order to enable
them to access the rights set out in this Directive:

(a) the type of support they can obtain and from whom,
including, where relevant, basic information about access
to medical support, any specialist support, including
psychological support, and alternative accommodation;

(b) the procedures for making complaints with regard to a
criminal offence and their role in connection with such
procedures;

(c) how and under what conditions they can obtain protection,
including protection measures;

(d) how and under what conditions they can access legal advice,
legal aid and any other sort of advice;

(¢) how and under what conditions they can access compen-
sation;

how and under what conditions they are entitled to inter-
y
pretation and translation;

(@) if they are resident in a Member State other than that where
the criminal offence was committed, any special measures,
procedures or arrangements, which are available to protect
their interests in the Member State where the first contact
with the competent authority is made;

(h) the available procedures for making complaints where their
rights are not respected by the competent authority
operating within the context of criminal proceedings;

(i) the contact details for communications about their case;

(i) the available restorative justice services;

(k) how and under what conditions expenses incurred as a
result of their participation in the criminal proceedings
can be reimbursed.

2. The extent or detail of information referred to in
paragraph 1 may vary depending on the specific needs and
personal circumstances of the victim and the type or nature
of the crime. Additional details may also be provided at later
stages depending on the needs of the victim and the relevance,
at each stage of proceedings, of such details.
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Article 5
Right of victims when making a complaint

1. Member States shall ensure that victims receive written
acknowledgement of their formal complaint made by them to
the competent authority of a Member State, stating the basic
elements of the criminal offence concerned.

2. Member States shall ensure that victims who wish to
make a complaint with regard to a criminal offence and who
do not understand or speak the language of the competent
authority be enabled to make the complaint in a language
that they understand or by receiving the necessary linguistic
assistance.

3. Member States shall ensure that victims who do not
understand or speak the language of the competent authority,
receive translation, free of charge, of the written acknowl-
edgement of their complaint provided for in paragraph 1, if
they so request, in a language that they understand.

Atticle 6
Right to receive information about their case

1. Member States shall ensure that victims are notified
without unnecessary delay of their right to receive the
following information about the criminal proceedings instituted
as a result of the complaint with regard to a criminal offence
suffered by the victim and that, upon request, they receive such
information:

(a) any decision not to proceed with or to end an investigation
or not to prosecute the offender;

(b) the time and place of the trial, and the nature of the charges
against the offender.

2. Member States shall ensure that, in accordance with their
role in the relevant criminal justice system, victims are notified
without unnecessary delay of their right to receive the following
information about the criminal proceedings instituted as a result
of the complaint with regard to a criminal offence suffered by
them and that, upon request, they receive such information:

(a) any final judgment in a trial;

(b) information enabling the victim to know about the state of
the criminal proceedings, unless in exceptional cases the
proper handling of the case may be adversely affected by
such notification.

3. Information provided for under paragraph 1(a) and
paragraph 2(a) shall include reasons or a brief summary of
reasons for the decision concerned, except in the case of a
jury decision or a decision where the reasons are confidential
in which cases the reasons are not provided as a matter of
national law.

4. The wish of victims as to whether or not to receive
information shall bind the competent authority, unless that
information must be provided due to the entitlement of the
victim to active participation in the criminal proceedings.
Member States shall allow victims to modify their wish at any
moment, and shall take such modification into account.

5. Member States shall ensure that victims are offered the
opportunity to be notified, without unnecessary delay, when
the person remanded in custody, prosecuted or sentenced for
criminal offences concerning them is released from or has
escaped detention. Furthermore, Member States shall ensure
that victims are informed of any relevant measures issued for
their protection in case of release or escape of the offender.

6. Victims shall, upon request, receive the information
provided for in paragraph 5 at least in cases where there is a
danger or an identified risk of harm to them, unless there is an
identified risk of harm to the offender which would result from
the notification.

Atticle 7
Right to interpretation and translation

1. Member States shall ensure that victims who do not
understand or speak the language of the criminal proceedings
concerned are provided, upon request, with interpretation in
accordance with their role in the relevant criminal justice
system in criminal proceedings, free of charge, at least during
any interviews or questioning of the victim during criminal
proceedings before investigative and judicial authorities,
including during police questioning, and interpretation for
their active participation in court hearings and any necessary
interim hearings.

2. Without prejudice to the rights of the defence and in
accordance with rules of judicial discretion, communication
technology such as videoconferencing, telephone or internet
may be used, unless the physical presence of the interpreter is
required in order for the victims to properly exercise their rights
or to understand the proceedings.

3. Member States shall ensure that victims who do not
understand or speak the language of the criminal proceedings
concerned are provided, in accordance with their role in the
relevant criminal justice system in criminal proceedings, upon
request, with translations of information essential to the exercise
of their rights in criminal proceedings in a language that they
understand, free of charge, to the extent that such information
is made available to the victims. Translations of such
information shall include at least any decision ending the
criminal proceedings related to the criminal offence suffered
by the victim, and upon the victim's request, reasons or a
brief summary of reasons for such decision, except in the
case of a jury decision or a decision where the reasons are
confidential in which cases the reasons are not provided as a
matter of national law.
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4. Member States shall ensure that victims who are entitled
to information about the time and place of the trial in
accordance with Article 6(1)(b) and who do not understand
the language of the competent authority, are provided with a
translation of the information to which they are entitled, upon
request.

5. Victims may submit a reasoned request to consider a
document as essential. There shall be no requirement to
translate passages of essential documents which are not
relevant for the purpose of enabling victims to actively
participate in the criminal proceedings.

6.  Notwithstanding paragraphs 1 and 3, an oral translation
or oral summary of essential documents may be provided
instead of a written translation on condition that such oral
translation or oral summary does not prejudice the fairness of
the proceedings.

7. Member States shall ensure that the competent authority
assesses whether victims need interpretation or translation as
provided for under paragraphs 1 and 3. Victims may
challenge a decision not to provide interpretation or translation.
The procedural rules for such a challenge shall be determined
by national law.

8.  Interpretation and translation and any consideration of a
challenge of a decision not to provide interpretation or trans-
lation under this Article shall not unreasonably prolong the
criminal proceedings.

Atrticle 8
Right to access victim support services

1. Member States shall ensure that victims, in accordance
with their needs, have access to confidential victim support
services, free of charge, acting in the interests of the victims
before, during and for an appropriate time after criminal
proceedings. Family members shall have access to victim
support services in accordance with their needs and the
degree of harm suffered as a result of the criminal offence
committed against the victim.

2. Member States shall facilitate the referral of victims, by the
competent authority that received the complaint and by other
relevant entities, to victim support services.

3. Member States shall take measures to establish free of
charge and confidential specialist support services in addition
to, or as an integrated part of, general victim support services,
or to enable victim support organisations to call on existing
specialised entities providing such specialist support. Victims, in
accordance with their specific needs, shall have access to such
services and family members shall have access in accordance
with their specific needs and the degree of harm suffered as a
result of the criminal offence committed against the victim.

4. Victim support services and any specialist support services
may be set up as public or non-governmental organisations and
may be organised on a professional or voluntary basis.

5. Member States shall ensure that access to any victim
support services is not dependent on a victim making a
formal complaint with regard to a criminal offence to a
competent authority.

Atticle 9
Support from victim support services

1. Victim support services, as referred to in Article 8(1),
shall, as a minimum, provide:

(a) information, advice and support relevant to the rights of
victims including on accessing national compensation
schemes for criminal injuries, and on their role in
criminal proceedings including preparation for attendance
at the trial;

(b) information about or direct referral to any relevant specialist
support services in place;

(c) emotional and, where available, psychological support;

(d) advice relating to financial and practical issues arising from
the crime;

() unless otherwise provided by other public or private
services, advice relating to the risk and prevention of
secondary and repeat victimisation, of intimidation and of
retaliation.

2. Member States shall encourage victim support services to
pay particular attention to the specific needs of victims who
have suffered considerable harm due to the severity of the
crime.
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3. Unless otherwise provided by other public or private
services, specialist support services referred to in Article 8(3),
shall, as a minimum, develop and provide:

(a) shelters or any other appropriate interim accommodation
for victims in need of a safe place due to an imminent
risk of secondary and repeat victimisation, of intimidation
and of retaliation;

(b) targeted and integrated support for victims with specific
needs, such as victims of sexual violence, victims of
gender-based violence and victims of violence in close rela-
tionships, including trauma support and counselling.

CHAPTER 3
PARTICIPATION IN CRIMINAL PROCEEDINGS
Atticle 10
Right to be heard

1. Member States shall ensure that victims may be heard
during criminal proceedings and may provide evidence. Where
a child victim is to be heard, due account shall be taken of the
child’s age and maturity.

2. The procedural rules under which victims may be heard
during criminal proceedings and may provide evidence shall be
determined by national law.

Article 11
Rights in the event of a decision not to prosecute

1. Member States shall ensure that victims, in accordance
with their role in the relevant criminal justice system, have
the right to a review of a decision not to prosecute. The
procedural rules for such a review shall be determined by
national law.

2. Where, in accordance with national law, the role of the
victim in the relevant criminal justice system will be established
only after a decision to prosecute the offender has been taken,
Member States shall ensure that at least the victims of serious
crimes have the right to a review of a decision not to prosecute.
The procedural rules for such a review shall be determined by
national law.

3. Member States shall ensure that victims are notified
without unnecessary delay of their right to receive, and that
they receive sufficient information to decide whether to
request a review of any decision not to prosecute upon request.

4. Where the decision not to prosecute is taken by the
highest prosecuting authority against whose decision no
review may be carried out under national law, the review
may be carried out by the same authority.

5. Paragraphs 1, 3 and 4 shall not apply to a decision of the
prosecutor not to prosecute, if such a decision results in an out-
of-court settlement, in so far as national law makes such
provision.

Article 12

Right to safeguards in the context of restorative justice
services

1. Member States shall take measures to safeguard the victim
from secondary and repeat victimisation, from intimidation and
from retaliation, to be applied when providing any restorative
justice services. Such measures shall ensure that victims who
choose to participate in restorative justice processes have
access to safe and competent restorative justice services,
subject to at least the following conditions:

(a) the restorative justice services are used only if they are in
the interest of the victim, subject to any safety consider-
ations, and are based on the victim’s free and informed
consent, which may be withdrawn at any time;

(b) before agreeing to participate in the restorative justice
process, the victim is provided with full and unbiased
information about that process and the potential
outcomes as well as information about the procedures for
supervising the implementation of any agreement;

(c) the offender has acknowledged the basic facts of the case;

(d) any agreement is arrived at voluntarily and may be taken
into account in any further criminal proceedings;

(e) discussions in restorative justice processes that are not
conducted in public are confidential and are not
subsequently disclosed, except with the agreement of the
parties or as required by national law due to an overriding
public interest.

2. Member States shall facilitate the referral of cases, as
appropriate to restorative justice services, including through
the establishment of procedures or guidelines on the conditions
for such referral.

Article 13
Right to legal aid

Member States shall ensure that victims have access to legal aid,
where they have the status of parties to criminal proceedings.
The conditions or procedural rules under which victims have
access to legal aid shall be determined by national law.
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Article 14
Right to reimbursement of expenses

Member States shall afford victims who participate in criminal
proceedings, the possibility of reimbursement of expenses
incurred as a result of their active participation in criminal
proceedings, in accordance with their role in the relevant
criminal justice system. The conditions or procedural rules
under which victims may be reimbursed shall be determined
by national law.

Article 15
Right to the return of property

Member States shall ensure that, following a decision by a
competent authority, recoverable property which is seized in
the course of criminal proceedings is returned to victims
without delay, unless required for the purposes of criminal
proceedings. The conditions or procedural rules under which
such property is returned to the victims shall be determined
by national law.

Article 16

Right to decision on compensation from the offender in
the course of criminal proceedings

1.  Member States shall ensure that, in the course of criminal
proceedings, victims are entitled to obtain a decision on
compensation by the offender, within a reasonable time,
except where national law provides for such a decision to be
made in other legal proceedings.

2. Member States shall promote measures to encourage
offenders to provide adequate compensation to victims.

Article 17
Rights of victims resident in another Member State

1.  Member States shall ensure that their competent auth-
orities can take appropriate measures to minimise the difficulties
faced where the victim is a resident of a Member State other
than that where the criminal offence was committed,
particularly with regard to the organisation of the proceedings.
For this purpose, the authorities of the Member State where the
criminal offence was committed shall, in particular, be in a
position:

(a) to take a statement from the victim immediately after the
complaint with regard to the criminal offence is made to
the competent authority;

(b) to have recourse to the extent possible to the provisions on
video conferencing and telephone conference calls laid
down in the Convention on Mutual Assistance in Criminal
Matters between the Member States of the European Union
of 29 May 2000 () for the purpose of hearing victims who
are resident abroad.

() O] C 197, 12.7.2000, p. 3.

2. Member States shall ensure that victims of a criminal
offence committed in Member States other than that where
they reside may make a complaint to the competent authorities
of the Member State of residence, if they are unable to do so in
the Member State where the criminal offence was committed or,
in the event of a serious offence, as determined by national law
of that Member State, if they do not wish to do so.

3. Member States shall ensure that the competent authority
to which the victim makes a complaint transmits it without
delay to the competent authority of the Member State in
which the criminal offence was committed, if the competence
to institute the proceedings has not been exercised by the
Member State in which the complaint was made.

CHAPTER 4

PROTECTION OF VICTIMS AND RECOGNITION OF VICTIMS
WITH SPECIFIC PROTECTION NEEDS

Article 18
Right to protection

Without prejudice to the rights of the defence, Member States
shall ensure that measures are available to protect victims and
their family members from secondary and repeat victimisation,
from intimidation and from retaliation, including against the
risk of emotional or psychological harm, and to protect the
dignity of victims during questioning and when testifying.
When necessary, such measures shall also include procedures
established under national law for the physical protection of
victims and their family members.

Article 19
Right to avoid contact between victim and offender

1. Member States shall establish the necessary conditions to
enable avoidance of contact between victims and their family
members, where necessary, and the offender within premises
where criminal proceedings are conducted, unless the criminal
proceedings require such contact.

2. Member States shall ensure that new court premises have
separate waiting areas for victims.

Article 20

Right to protection of victims
investigations

during criminal

Without prejudice to the rights of the defence and in
accordance with rules of judicial discretion, Member States
shall ensure that during criminal investigations:

(a) interviews of victims are conducted without unjustified
delay after the complaint with regard to a criminal
offence has been made to the competent authority;

(b) the number of interviews of victims is kept to a minimum
and interviews are carried out only where strictly necessary
for the purposes of the criminal investigation;
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(c) victims may be accompanied by their legal representative
and a person of their choice, unless a reasoned decision
has been made to the contrary;

(d) medical examinations are kept to a minimum and are
carried out only where strictly necessary for the purposes
of the criminal proceedings.

Article 21
Right to protection of privacy

1. Member States shall ensure that competent authorities
may take during the criminal proceedings appropriate
measures to protect the privacy, including personal character-
istics of the victim taken into account in the individual
assessment provided for under Article 22, and images of
victims and of their family members. Furthermore, Member
States shall ensure that competent authorities may take all
lawful measures to prevent public dissemination of any
information that could lead to the identification of a child
victim.

2. In order to protect the privacy, personal integrity and
personal data of victims, Member States shall, with respect for
freedom of expression and information and freedom and
pluralism of the media, encourage the media to take self-regu-
latory measures.

Article 22

Individual assessment of victims to identify specific
protection needs

1. Member States shall ensure that victims receive a timely
and individual assessment, in accordance with national
procedures, to identify specific protection needs and to
determine whether and to what extent they would benefit
from special measures in the course of criminal proceedings,
as provided for under Articles 23 and 24, due to their particular
vulnerability to secondary and repeat victimisation, to intimi-
dation and to retaliation.

2. The individual assessment shall, in particular, take into
account:

(a) the personal characteristics of the victim;

(b) the type or nature of the crime; and

(¢) the circumstances of the crime.

3. In the context of the individual assessment, particular
attention shall be paid to victims who have suffered
considerable harm due to the severity of the crime; victims
who have suffered a crime committed with a bias or discrimi-
natory motive which could, in particular, be related to their

personal characteristics; victims whose relationship to and
dependence on the offender make them particularly vulnerable.
In this regard, victims of terrorism, organised crime, human
trafficking, gender-based violence, violence in a close rela-
tionship, sexual violence, exploitation or hate crime, and
victims with disabilities shall be duly considered.

4. For the purposes of this Directive, child victims shall be
presumed to have specific protection needs due to their vulner-
ability to secondary and repeat victimisation, to intimidation
and to retaliation. To determine whether and to what extent
they would benefit from special measures as provided for under
Articles 23 and 24, child victims shall be subject to an indi-
vidual assessment as provided for in paragraph 1 of this Article.

5. The extent of the individual assessment may be adapted
according to the severity of the crime and the degree of
apparent harm suffered by the victim.

6. Individual assessments shall be carried out with the close
involvement of the victim and shall take into account their
wishes including where they do not wish to benefit from
special measures as provided for in Articles 23 and 24.

7. If the elements that form the basis of the individual
assessment have changed significantly, Member States shall
ensure that it is updated throughout the criminal proceedings.

Article 23

Right to protection of victims with specific protection
needs during criminal proceedings

1. Without prejudice to the rights of the defence and in
accordance with rules of judicial discretion, Member States
shall ensure that victims with specific protection needs who
benefit from special measures identified as a result of an indi-
vidual assessment provided for in Article 22(1), may benefit
from the measures provided for in paragraphs 2 and 3 of
this Article. A special measure envisaged following the indi-
vidual assessment shall not be made available if operational
or practical constraints make this impossible, or where there
is a an urgent need to interview the victim and failure to do
so could harm the victim or another person or could prejudice
the course of the proceedings.

2. The following measures shall be available during criminal
investigations to victims with specific protection needs
identified in accordance with Article 22(1):

(a) interviews with the victim being carried out in premises
designed or adapted for that purpose;

(b) interviews with the victim being carried out by or through
professionals trained for that purpose;
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(c) all interviews with the victim being conducted by the same
persons unless this is contrary to the good administration of
justice;

(d) all interviews with victims of sexual violence, gender-based
violence or violence in close relationships, unless conducted
by a prosecutor or a judge, being conducted by a person of
the same sex as the victim, if the victim so wishes, provided
that the course of the criminal proceedings will not be
prejudiced.

3. The following measures shall be available for victims with
specific protection needs identified in accordance with
Article 22(1) during court proceedings:

(a) measures to avoid visual contact between victims and
offenders including during the giving of evidence, by appro-
priate means including the use of communication tech-
nology;

(b) measures to ensure that the victim may be heard in the
courtroom without being present, in particular through
the use of appropriate communication technology;

(c) measures to avoid unnecessary questioning concerning the
victim’s private life not related to the criminal offence; and

(d) measures allowing a hearing to take place without the
presence of the public.

Article 24

Right to protection of child victims during criminal
proceedings

1. In addition to the measures provided for in Article 23,
Member States shall ensure that where the victim is a child:

(@) in criminal investigations, all interviews with the child
victim may be audiovisually recorded and such recorded
interviews may be used as evidence in criminal proceedings;

(b) in criminal investigations and proceedings, in accordance
with the role of victims in the relevant criminal justice
system, competent authorities appoint a special represen-
tative for child victims where, according to national law,
the holders of parental responsibility are precluded from
representing the child victim as a result of a conflict of
interest between them and the child victim, or where the
child victim is unaccompanied or separated from the family;

(c) where the child victim has the right to a lawyer, he or she
has the right to legal advice and representation, in his or her
own name, in proceedings where there is, or there could be,

a conflict of interest between the child victim and the
holders of parental responsibility.

The procedural rules for the audiovisual recordings referred to
in point (a) of the first subparagraph and the use thereof shall
be determined by national law.

2. Where the age of a victim is uncertain and there are
reasons to believe that the victim is a child, the victim shall,
for the purposes of this Directive, be presumed to be a child.

CHAPTER 5
OTHER PROVISIONS
Atticle 25
Training of practitioners

1. Member States shall ensure that officials likely to come
into contact with victims, such as police officers and court staff,
receive both general and specialist training to a level appropriate
to their contact with victims to increase their awareness of the
needs of victims and to enable them to deal with victims in an
impartial, respectful and professional manner.

2. Without prejudice to judicial independence and differences
in the organisation of the judiciary across the Union, Member
States shall request that those responsible for the training of
judges and prosecutors involved in criminal proceedings make
available both general and specialist training to increase the
awareness of judges and prosecutors of the needs of victims.

3. With due respect for the independence of the legal
profession, Member States shall recommend that those
responsible for the training of lawyers make available both
general and specialist training to increase the awareness of
lawyers of the needs of victims.

4. Through their public services or by funding victim
support organisations, Member States shall encourage initiatives
enabling those providing victim support and restorative justice
services to receive adequate training to a level appropriate to
their contact with victims and observe professional standards to
ensure such services are provided in an impartial, respectful and
professional manner.

5. In accordance with the duties involved, and the nature and
level of contact the practitioner has with victims, training shall
aim to enable the practitioner to recognise victims and to treat
them in a respectful, professional and non-discriminatory
manner.
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Article 26
Cooperation and coordination of services

1. Member States shall take appropriate action to facilitate
cooperation between Member States to improve the access of
victims to the rights set out in this Directive and under national
law. Such cooperation shall be aimed at least at:

(a) the exchange of best practices;
(b) consultation in individual cases; and

(c) assistance to European networks working on matters
directly relevant to victims’ rights.

2. Member States shall take appropriate action, including
through the internet, aimed at raising awareness of the rights
set out in this Directive, reducing the risk of victimisation, and
minimising the negative impact of crime and the risks of
secondary and repeat victimisation, of intimidation and of retali-
ation, in particular by targeting groups at risk such as children,
victims of gender-based violence and violence in close relation-
ships. Such action may include information and awareness
raising campaigns and research and education programmes,
where appropriate in cooperation with relevant civil society
organisations and other stakeholders.

CHAPTER 6
FINAL PROVISIONS
Article 27
Transposition

1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this
Directive by 16 November 2015.

2. When Member States adopt those provisions they shall
contain a reference to this Directive or be accompanied by
such a reference on the occasion of their official publication.
Member States shall determine how such a reference is to be
made.

Article 28

Provision of data and statistics

Member States shall, by 16 November 2017 and every three
years thereafter, communicate to the Commission available data

showing how victims have accessed the rights set out in this
Directive.

Article 29
Report

The Commission shall, by 16 November 2017, submit a report
to the European Parliament and to the Council, assessing the
extent to which the Member States have taken the necessary
measures in order to comply with this Directive, including a
description of action taken under Articles 8, 9 and 23, accom-
panied, if necessary, by legislative proposals.

Article 30
Replacement of Framework Decision 2001/220/JHA

Framework Decision 2001/220[JHA is hereby replaced in
relation to Member States participating in the adoption of this
Directive, without prejudice to the obligations of the Member
States relating to the time limits for transposition into national
law.

In relation to Member States participating in the adoption of
this Directive, references to that Framework Decision shall be
construed as references to this Directive.

Article 31
Entry into force

This Directive shall enter into force on the day following that of
its publication in the Official Journal of the European Union.

Article 32
Addressees

This Directive is addressed to the Member States in accordance
with the Treaties.

Done at Strasbourg, 25 October 2012.

For the Council
The President
A. D. MAVROYIANNIS

For the European Parliament
The President
M. SCHULZ
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DIRECTIVE 2012/30/EU OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 25 October 2012

on coordination of safeguards which, for the protection of the interests of members and others, are

required by Member States of companies within the meaning of the second paragraph of Article 54

of the Treaty on the Functioning of the European Union, in respect of the formation of public

limited liability companies and the maintenance and alteration of their capital, with a view to
making such safeguards equivalent

(Recast)

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 50(1) and (2) (g) thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national
parliaments,

Having regard to the opinion of the European Economic and
Social Committee (1),

Acting in accordance with the ordinary legislative procedure (3),

Whereas:

(1) Second Council Directive 77/91/EEC of 13 December
1976 on coordination of safeguards which, for the
protection of the interests of members and others, are
required by Member States of companies within the
meaning of the second paragraph of Article 54 of the
Treaty, in respect of the formation of public limited
liability companies and the maintenance and alteration
of their capital, with a view to making such safeguards
equivalent (}) has been substantially amended several
times (*). Since further amendments are to be made, it
should be recast in the interests of clarity.

() O] C 132, 3.5.2011, p. 113.

(%) Position of the European Parliament of 15 November 2011 (not yet
published in the Official Journal) and decision of the Council of
10 October 2012.

() O] L 26, 31.1.1977, p. 1. Editorial note: The title of Directive
77/91[EEC has been adjusted to take account of the renumbering
of the articles of the Treaty establishing the European Community,
in accordance with Article 5 of the Treaty of Lisbon; the original
reference was to the second paragraph of Article 58 of the Treaty.

(*) See Annex II, Part A.

(20 The coordination provided for in point (g) of
Article 50(2) of the Treaty and in the General
Programme for the abolition of restrictions on freedom
of establishment, which was begun by First Council
Directive 68/151/EEC of 9 March 1968 on co-ordination
of safeguards which, for the protection of the interests of
members and others, are required by Member States of
companies within the meaning of the second paragraph
of Article 58 of the Treaty, with a view to making such
safeguards equivalent throughout the Community (°), is
especially important in relation to public limited liability
companies, because their activities predominate in the
economy of the Member States and frequently extend
beyond their national boundaries.

(3)  In order to ensure minimum equivalent protection for
both shareholders and creditors of public limited
liability ~companies, the coordination of national
provisions relating to their formation and to the main-
tenance, increase or reduction of their capital is
particularly important.

(4 In the Union, the statutes or instrument of incorporation
of a public limited liability company must make it
possible for any interested person to acquaint himself
with the basic particulars of the company, including
the exact composition of its capital.

(5)  Union provisions are necessary for maintaining the
capital, which constitutes the creditors’ security, in
particular by prohibiting any reduction thereof by
distribution to shareholders where the latter are not
entitled to it and by imposing limits on the company’s
right to acquire its own shares.

(6)  The restrictions on a company’s acquisition of its own
shares should apply not only to acquisitions made by a
company itself but also to those made by any person
acting in his own name but on the company’s behalf.

() O] L 65, 14.3.1968, p. 8.
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)

(10)

(1)

(12)

In order to prevent a public limited liability company
from using another company in which it holds a
majority of the voting rights or on which it can
exercise a dominant influence to make such acquisitions
without complying with the restrictions imposed in that
respect, the arrangements governing a company’s
acquisition of its own shares should be extended to
cover the most important and most frequent cases of
the acquisition of shares by such other companies.
Those arrangements should be extended to cover
subscription for shares in the public limited liability
company.

In order to prevent the circumvention of this Directive,
companies governed by Directive 2009/101/EC of the
European Parliament and of the Council of 16 September
2009 on coordination of safeguards which, for the
protection of the interests of members and third
parties, are required by Member States of companies
within the meaning of the second paragraph of Article 54
of the Treaty, with a view to making such safeguards
equivalent () and companies governed by the laws of
third countries and having comparable legal forms
should also be covered by the arrangements referred to
in recital 7.

Where the relationship between a public limited liability
company and another company such as referred to in
recital 7 is only indirect, it would appear to be justified
to relax the provisions applicable when that relationship
is direct by providing for the suspension of voting rights
as a minimum measure for the purpose of achieving the
aims of this Directive.

Furthermore, it is justifiable to exempt cases in which the
specific nature of a professional activity rules out the
possibility that the attainment of the objectives of this
Directive may be endangered.

It is necessary, having regard to the objectives of point
(g) of Article 50(2) of the Treaty, that the Member States’
laws relating to the increase or reduction of capital
ensure that the principles of equal treatment of share-
holders in the same position and of protection of
creditors whose claims exist prior to the decision on
reduction are observed and harmonised.

In order to enhance standardised creditor protection in
all Member States, creditors should be able to resort,
under certain conditions, to judicial or administrative

(") O] L 258, 1.10.2009, p. 11. Editorial note: The title of Directive
2009/101/EC has been adjusted to take account of the renumbering
of the Articles of the Treaty establishing the European Community,
in accordance with Article 5 of the Treaty of Lisbon; the original
reference was to the second paragraph of Article 48 of the Treaty.

(13)

(14)

(15)

proceedings where their claims are at stake as a
consequence of a reduction in the capital of a public
limited liability company.

In order to ensure that market abuse is prevented,
Member States should take into account, for the
purpose of implementation of this Directive, the
provisions of Directive 2003/6/EC of the European
Parliament and of the Council of 28 January 2003 on
insider dealing and market manipulation (market
abuse) (%), Commission Regulation (EC) No 2273/2003
of 22 December 2003 implementing Directive
2003/6/EC of the European Parliament and of the
Council as regards exemptions for buy-back programmes
and stabilisation of financial instruments () and
Commission Directive 2004/72[/EC of 29 April 2004
implementing Directive 2003/6/EC of the European
Parliament and of the Council as regards accepted
market practices, the definition of inside information in
relation to derivatives on commodities, the drawing up of
lists of insiders, the notification of managers’ transactions
and the notification of suspicious transactions (*).

In the light of the judgment of the Court of Justice of
6 May 2008 in Case C-133/06 Parliament v Council (°), it
is considered necessary to redraft the wording of
Article 6(3) of Directive 77/91/EEC in order to remove
an existing secondary legal basis and to provide for the
examination and, if need be, the revision of the amount
referred to in paragraph 1 of that Article by both the
European Parliament and the Council.

This Directive should be without prejudice to the
obligations of the Member States relating to the time-
limits for transposition into national law and application
of the Directives set out in Annex II, Part B,

HAVE ADOPTED THIS DIRECTIVE:

1.

Article 1

The coordination measures prescribed by this Directive

shall apply to the provisions laid down by law, regulation or
administrative action in Member States relating to the types of
company listed in Annex L

The name for any company of the types listed in Annex I shall
comprise or be accompanied by a description which is distinct
from the description required of other types of companies.

96, 12.4.2003, p. 16.
336, 23.12.2003, p. 33.
162, 30.4.2004, p. 70.
8] ECR 1-3189.

o
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2. The Member States may decide not to apply this Directive
to investment companies with variable capital and to cooper-
atives incorporated as one of the types of company listed in
Annex L. In so far as the laws of the Member States make use of
this option, they shall require such companies to include the
words ‘investment company with variable capital’, or ‘cooper-
ative’ in all documents indicated in Article 5 of Directive
2009/101/EC.

The expression ‘investment company with variable capital,
within the meaning of this Directive, means only those
companies:

— the exclusive object of which is to invest their funds in
various stocks and shares, land or other assets with the
sole aim of spreading investment risks and giving their
shareholders the benefit of the results of the management
of their assets,

— which offer their own shares for subscription by the public,
and

— the statutes of which provide that, within the limits of a
minimum and maximum capital, they may at any time
issue, redeem or resell their shares.

Article 2

The statutes or the instrument of incorporation of the company
shall always give at least the following information:

(a) the type and name of the company;

(b) the objects of the company;

(c) when the company has no authorised capital, the amount of
the subscribed capital;

(d) when the company has an authorised capital, the amount
thereof and also the amount of the capital subscribed at the
time the company is incorporated or is authorised to
commence business, and at the time of any change in the
authorised capital, without prejudice to point (e) of Article 2
of Directive 2009/101/EC;

() in so far as they are not legally determined, the rules
governing the number of and the procedure for appointing
members of the bodies responsible for representing the
company with regard to third parties, administration,
management, supervision or control of the company and
the allocation of powers among those bodies;

(f) the duration of the company, except where this is indefinite.

Article 3

The following information at least must appear in either the
statutes or the instrument of incorporation or a separate
document published in accordance with the procedure laid
down in the laws of each Member State in accordance with
Article 3 of Directive 2009/101/EC:

(a) the registered office;

(b) the nominal value of the shares subscribed and, at least
once a year, the number thereof;

(c) the number of shares subscribed without stating the
nominal value, where such shares may be issued under
national law;

(d) the special conditions, if any, limiting the transfer of shares;

(e) where there are several classes of shares, the information
referred to in points (b), (c) and (d) for each class and the
rights attaching to the shares of each class;

(f) whether the shares are registered or bearer, where national
law provides for both types, and any provisions relating to
the conversion of such shares unless the procedure is laid
down by law;

(2) the amount of the subscribed capital paid up at the time the
company is incorporated or is authorised to commence
business;

(h) the nominal value of the shares or, where there is no
nominal value, the number of shares issued for a
consideration other than in cash, together with the nature
of the consideration and the name of the person providing
that consideration;
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(i) the identity of the natural or legal persons or companies or
firms by whom or in whose name the statutes or the
instrument of incorporation, or where the company was
not formed at the same time, the drafts of those documents,
have been signed;

() the total amount, or at least an estimate, of all the costs
payable by the company or chargeable to it by reason of its
formation and, where appropriate, before the company is
authorised to commence business; and

(k) any special advantage granted, at the time the company is
formed or up to the time it receives authorisation to
commence business, to anyone who has taken part in the
formation of the company or in transactions leading to the
grant of such authorisation.

Article 4

1. Where the laws of a Member State prescribe that a
company may not commence business without authorisation,
they shall also make provision for responsibility for liabilities
incurred by or on behalf of the company during the period
before such authorisation is granted or refused.

2. Paragraph 1 shall not apply to liabilities under contracts
concluded by the company conditionally upon its being granted
authorisation to commence business.

Article 5

1. Where the laws of a Member State require a company to
be formed by more than one member, the fact that all the
shares are held by one person or that the number of
members has fallen below the legal minimum after incor-
poration of the company shall not lead to the automatic
dissolution of the company.

2. If, in the cases referred to in paragraph 1, the laws of a
Member State permit the company to be wound up by order of
the court, the judge having jurisdiction must be able to give the
company sufficient time to regularise its position.

3. Where a winding-up order as referred to in paragraph 2 is
made the company shall enter into liquidation.

Article 6

1. The laws of the Member States shall require that, in order
that a company may be incorporated or obtain authorisation to
commence business, a minimum capital shall be subscribed the
amount of which shall be not less than EUR 25 000.

2. Every five years the European Parliament and the Council,
acting on a proposal from the Commission in accordance with
Article 50(1) and (2)(g) of the Treaty, shall examine and, if need
be, revise the amount expressed in paragraph 1 in euro in the
light of economic and monetary trends in the Union and of the
tendency towards allowing only large and medium-sized under-
takings to opt for the types of company listed in Annex I

Article 7

The subscribed capital may be formed only of assets capable of
economic assessment. However, an undertaking to perform
work or supply services may not form part of those assets.

Article 8

Shares may not be issued at a price lower than their nominal
value, or, where there is no nominal value, their accountable
par.

However, Member States may allow those who undertake to
place shares in the exercise of their profession to pay less
than the total price of the shares for which they subscribe in
the course of that transaction.

Article 9

Shares issued for a consideration must be paid up at the time
the company is incorporated or is authorised to commence
business at not less than 25 % of their nominal value or, in
the absence of a nominal value, their accountable par.

However, where shares are issued for a consideration other than
in cash at the time the company is incorporated or is authorised
to commence business, the consideration must be transferred in
full within five years of that time.
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Article 10

1. A report on any consideration other than in cash shall be
drawn up before the company is incorporated or is authorised
to commence business, by one or more independent experts
appointed or approved by an administrative or judicial auth-
ority. Such experts may be natural persons as well as legal
persons and companies or firms under the laws of each
Member State.

2. The experts' report referred to in paragraph 1 shall
contain at least a description of each of the assets comprising
the consideration as well as of the methods of valuation used
and shall state whether the values arrived at by the application
of those methods correspond at least to the number and
nominal value or, where there is no nominal value, to the
accountable par and, where appropriate, to the premium on
the shares to be issued for them.

3. The experts’ report shall be published in the manner laid
down by the laws of each Member State, in accordance with
Article 3 of Directive 2009/101/EC.

4. Member States may decide not to apply this Article where
90 % of the nominal value, or where there is no nominal value,
of the accountable par, of all the shares is issued to one or more
companies for a consideration other than in cash, and where
the following requirements are met:

(a) with regard to the company in receipt of such consider-
ation, the persons referred to in point (i) of Article 3
have agreed to dispense with the experts’ report;

(b) such agreement has been published as provided for in
paragraph 3;

(c) the companies furnishing such consideration have reserves
which may not be distributed under the law or the statutes
and which are at least equal to the nominal value or, where
there is no nominal value, the accountable par of the shares
issued for consideration other than in cash;

(d) the companies furnishing such consideration guarantee, up
to an amount equal to that indicated in point (c), the debts
of the recipient company arising between the time the
shares are issued for a consideration other than in cash
and one year after the publication of that company’s
annual accounts for the financial year during which such
consideration was furnished; any transfer of those shares is
prohibited within this period;

(e) the guarantee referred to in point (d) has been published as
provided for in paragraph 3; and

(f) the companies furnishing such consideration shall place a
sum equal to that indicated in point (c) into a reserve which
may not be distributed until three years after publication of
the annual accounts of the recipient company for the
financial year during which such consideration was
furnished or, if necessary, until such later date as all
claims relating to the guarantee referred to in point (d)
which are submitted during that period have been settled.

5. Member States may decide not to apply this Article to the
formation of a new company by way of merger or division
where a report by one or more independent experts on the
draft terms of merger or division is drawn up.

Where Member States decide to apply this Article in the cases
referred to in the first subparagraph, they may provide that the
report under this Article and the report by one or more inde-
pendent experts on the draft terms of merger or division may
be drawn up by the same expert or experts.

Article 11

1. Member States may decide not to apply Article 10(1), (2)
and (3) of this Directive where, upon a decision of the adminis-
trative or management body, transferable securities as defined in
point 18 of Article 4(1) of Directive 2004/39/EC of the
European Parliament and of the Council of 21 April 2004 on
markets in financial instruments () or money-market
instruments as defined in point 19 of Article 4(1) of that
Directive are contributed as consideration other than in cash,
and those securities or money-market instruments are valued at
the weighted average price at which they have been traded on
one or more regulated markets as defined in point 14 of
Article 4(1) of that Directive during a sufficient period, to be
determined by national law, preceding the effective date of the
contribution of the respective consideration other than in cash.

However, where that price has been affected by exceptional
circumstances that would significantly change the value of the
asset at the effective date of its contribution, including situations
where the market for such transferable securities or money-
market instruments has become illiquid, a revaluation shall be
carried out on the initiative and under the responsibility of the
administrative or management body.

() OJ L 145, 30.4.2004, p. 1.
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For the purposes of such revaluation, Article 10(1), (2) and (3)
shall apply.

2. Member States may decide not to apply Article 10(1), (2)
and (3) where, upon a decision of the administrative or
management body, assets other than the transferable securities
and money-market instruments referred to in paragraph 1 of
this Article are contributed as consideration other than in cash
which have already been subject to a fair value opinion by a
recognised independent expert and where the following
conditions are fulfilled:

(a) the fair value is determined for a date not more than six
months before the effective date of the asset contribution;
and

(b) the valuation has been performed in accordance with
generally accepted valuation standards and principles in
the Member State which are applicable to the kind of
assets to be contributed.

In the case of new qualifying circumstances that would signifi-
cantly change the fair value of the asset at the effective date of
its contribution, a revaluation shall be carried out on the
initiative and under the responsibility of the administrative or
management body.

For the purposes of such revaluation, Article 10(1), (2) and (3)
shall apply.

In the absence of such a revaluation, one or more shareholders
holding an aggregate percentage of at least 5% of the
company’s subscribed capital on the day the decision on the
increase in the capital is taken may demand a valuation by an
independent expert, in which case Article 10(1), (2) and (3) shall

apply.

Such shareholder(s) may submit a demand up until the effective
date of the asset contribution, provided that, at the date of the
demand, the shareholder(s) in question still hold(s) an aggregate
percentage of at least 5 % of the company’s subscribed capital as
it was on the day the decision on the increase in the capital was
taken.

3. Member States may decide not to apply Article 10(1), (2)
and (3) where, upon a decision of the administrative or
management body, assets other than the transferable securities
and money-market instruments referred to in paragraph 1 of
this Article are contributed as consideration other than in cash
whose fair value is derived by individual asset from the statutory
accounts of the previous financial year provided that the

statutory accounts have been subject to an audit in accordance
with Directive 2006/43/EC of the European Parliament and of
the Council of 17 May 2006 on statutory audits of annual
accounts and consolidated accounts (1).

The second to fifth subparagraphs of paragraph 2 of this Article
shall apply mutatis mutandis.

Article 12

1. Where consideration other than in cash as referred to in
Article 11 occurs without an experts’ report as referred to in
Article 10(1), (2) and (3), in addition to the requirements set
out in point (h) of Article 3 and within one month after the
effective date of the asset contribution, a declaration containing
the following shall be published:

(a) a description of the consideration other than in cash at
issue;

(b) its value, the source of that valuation and, where appro-
priate, the method of valuation;

(c) a statement whether the value arrived at corresponds at least
to the number, to the nominal value or, where there is no
nominal value, the accountable par and, where appropriate,
to the premium on the shares to be issued for such
consideration; and

(d) a statement that no new qualifying circumstances with
regard to the original valuation have occurred.

That publication shall be effected in the manner laid down by
the laws of each Member State in accordance with Article 3 of
Directive 2009/101/EC.

2. Where consideration other than in cash is proposed to be
made without an experts’ report as referred to in Article 10(1),
(2) and (3) in relation to an increase in the capital proposed to
be made under Article 29(2), an announcement containing the
date when the decision on the increase was taken and the
information listed in paragraph 1 of this Article shall be
published, in the manner laid down by the laws of each
Member State in accordance with Article 3 of Directive
2009/101/EC, before the contribution of the asset as
consideration other than in cash is to become effective. In
that event, the declaration pursuant to paragraph 1 of this
Article shall be limited to the statement that no new qualifying
circumstances have occurred since the aforementioned
announcement was published.

() OJ L 157, 9.6.2006, p. 87.
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3. Each Member State shall provide for adequate safeguards
ensuring compliance with the procedure set out in Article 11
and in this Article where a contribution for a consideration
other than in cash is made without an experts’ report as
referred to in Article 10(1), (2) and (3).

Article 13

1. If, before the expiry of a time-limit laid down by national
law of at least two years from the time the company is incor-
porated or is authorised to commence business, the company
acquires any asset belonging to a person or company or firm
referred to in point (i) of Article 3 for a consideration of not
less than one-tenth of the subscribed capital, the acquisition
shall be examined and details of it published in the manner
provided for in Article 10(1), (2) and (3) and it shall be
submitted for the approval of the general meeting.

Articles 11 and 12 shall apply mutatis mutandis.

Member States may also require those provisions to be applied
when the assets belong to a shareholder or to any other person.

2. Paragraph 1 shall not apply to acquisitions effected in the
normal course of the company’s business, to acquisitions
effected at the instance or under the supervision of an adminis-
trative or judicial authority, or to stock exchange acquisitions.

Article 14

Subject to the provisions relating to the reduction of subscribed
capital, the shareholders may not be released from the
obligation to pay up their contributions.

Article 15

Pending coordination of national laws at a subsequent date,
Member States shall adopt the measures necessary to require
provision of at least the same safeguards as are laid down in
Articles 2 to 14 in the event of the conversion of another type
of company into a public limited liability company.

Article 16

Articles 2 to 15 shall not prejudice the provisions of Member
States on competence and procedure relating to the modifi-
cation of the statutes or of the instrument of incorporation.

Article 17

1. Except for cases of reductions of subscribed capital, no
distribution to shareholders may be made when on the closing

date of the last financial year the net assets as set out in the
company’s annual accounts are, or following such a distribution
would become, lower than the amount of the subscribed capital
plus those reserves which may not be distributed under the law
or the statutes.

2. Where the uncalled part of the subscribed capital is not
included in the assets shown in the balance sheet, that amount
shall be deducted from the amount of subscribed capital
referred to in paragraph 1.

3. The amount of a distribution to shareholders may not
exceed the amount of the profits at the end of the last
financial year plus any profits brought forward and sums
drawn from reserves available for this purpose, less any losses
brought forward and sums placed to reserve in accordance with
the law or the statutes.

4. The expression ‘distribution’ used in paragraphs 1 and 3
includes in particular the payment of dividends and of interest
relating to shares.

5. When the laws of a Member State allow the payment of
interim dividends, the following conditions at least shall apply:

(a) interim accounts shall be drawn up showing that the funds
available for distribution are sufficient;

(b) the amount to be distributed may not exceed the total
profits made since the end of the last financial year for
which the annual accounts have been drawn up, plus any
profits brought forward and sums drawn from reserves
available for that purpose, less losses brought forward and
sums to be placed to reserve pursuant to the requirements
of the law or the statutes.

6.  Paragraphs 1 to 5 shall not affect the provisions of the
Member States as regards increases in subscribed capital by
capitalisation of reserves.

7. The laws of a Member State may provide for derogation
from paragraph 1 in the case of investment companies with
fixed capital.

The expression ‘investment company with fixed capital’, within
the meaning of this paragraph, means only those companies:
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(a) the exclusive object of which is to invest their funds in
various stocks and shares, land or other assets with the
sole aim of spreading investment risks and giving their
shareholders the benefit of the results of the management
of their assets; and

(b) which offer their own shares for subscription by the public.

In so far as the laws of Member States make use of this option
they shall:

(a) require such companies to include the expression
‘investment company’ in all documents indicated in
Article 5 of Directive 2009/101/EC;

(b) not permit any such company whose net assets fall below
the amount specified in paragraph 1 to make a distribution
to shareholders when on the closing date of the last
financial year the company’s total assets as set out in the
annual accounts are, or following such distribution would
become, less than one-and-a-half times the amount of the
company’s total liabilities to creditors as set out in the
annual accounts; and

(c) require any such company which makes a distribution when
its net assets fall below the amount specified in paragraph 1
to include in its annual accounts a note to that effect.

Article 18

Any distribution made contrary to Article 17 must be returned
by shareholders who have received it if the company proves
that those shareholders knew of the irregularity of the
distributions made to them, or could not in view of the circum-
stances have been unaware of it.

Article 19

1. In the case of a serious loss of the subscribed capital, a
general meeting of shareholders must be called within the
period laid down by the laws of the Member States, to
consider whether the company should be wound up or any
other measures taken.

2. The amount of a loss deemed to be serious within the
meaning of paragraph 1 may not be set by the laws of Member
States at a figure higher than half the subscribed capital.

Article 20

1. The shares of a company may not be subscribed for by
the company itself.

2. If the shares of a company have been subscribed for by a
person acting in his own name, but on behalf of the company,
the subscriber shall be deemed to have subscribed for them for
his own account.

3. The persons or companies or firms referred to in point (i)
of Article 3 or, in cases of an increase in subscribed capital, the
members of the administrative or management body shall be
liable to pay for shares subscribed in contravention of this
Article.

However, the laws of a Member State may provide that any
such person may be released from his obligation if he proves
that no fault is attributable to him personally.

Article 21

1. Without prejudice to the principle of equal treatment of
all shareholders who are in the same position, and to Directive
2003/6/EC, Member States may permit a company to acquire
its own shares, either itself or through a person acting in his
own name but on the company’s behalf. To the extent that the
acquisitions are permitted, Member States shall make such
acquisitions subject to the following conditions:

(a) authorisation shall be given by the general meeting, which
shall determine the terms and conditions of such
acquisitions and, in particular, the maximum number of
shares to be acquired, the duration of the period for
which the authorisation is given, the maximum length of
which shall be determined by national law without,
however, exceeding five years, and, in the case of acquisition
for value, the maximum and minimum consideration.
Members of the administrative or management body shall
satisfy themselves that, at the time when each authorised
acquisition is effected, the conditions referred to in points
(b) and (c) are respected;

(b) the acquisitions, including shares previously acquired by the
company and held by it, and shares acquired by a person
acting in his own name but on the company’s behalf, may
not have the effect of reducing the net assets below the
amount mentioned in Article 17(1) and (2); and

(c) only fully paid-up shares may be included in the transaction.

Furthermore, Member States may subject acquisitions within the
meaning of the first subparagraph to any of the following
conditions:
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(a) that the nominal value or, in the absence thereof, the
accountable par of the acquired shares, including shares
previously acquired by the company and held by it, and
shares acquired by a person acting in his own name but
on the company’s behalf, may not exceed a limit to be
determined by Member States; that limit may not be
lower than 10 % of the subscribed capital;

(b) that the power of the company to acquire its own shares
within the meaning of the first subparagraph, the maximum
number of shares to be acquired, the duration of the period
for which the power is given and the maximum or
minimum consideration are laid down in the statutes or
in the instrument of incorporation of the company;

(c) that the company complies with appropriate reporting and
notification requirements;

(d) that certain companies, as determined by Member States,
may be required to cancel the acquired shares provided
that an amount equal to the nominal value of the shares
cancelled must be included in a reserve which cannot be
distributed to the shareholders, except in the event of a
reduction in the subscribed capital; that reserve may be
used only for the purposes of increasing the subscribed
capital by the capitalisation of reserves; and

(e) that the acquisition shall not prejudice the satisfaction of
creditors’ claims.

2. The laws of a Member State may provide for derogations
from the first sentence of point (a) of paragraph 1 where the
acquisition of a company’s own shares is necessary to prevent
serious and imminent harm to the company. In such a case, the
next general meeting must be informed by the administrative or
management body of the reasons for and nature of the
acquisitions effected, of the number and nominal value or, in
the absence of a nominal value, the accountable par, of the
shares acquired, of the proportion of the subscribed capital
which they represent, and of the consideration for these shares.

3. Member States may decide not to apply the first sentence
of point (a) of paragraph 1 to shares acquired by either the
company itself or by a person acting in his own name but
on the company’s behalf, for distribution to that company’s
employees or to the employees of an associate company.

Such shares must be distributed within 12 months of their
acquisition.

Article 22

1. Member States may decide not to apply Article 21 to:

(a) shares acquired in carrying out a decision to reduce capital,
or in the circumstances referred to in Article 43;

(b) shares acquired as a result of a universal transfer of assets;

(c) fully paid-up shares acquired free of charge or by banks and
other financial institutions as purchasing commission;

(d) shares acquired by virtue of a legal obligation or resulting
from a court ruling for the protection of minority share-
holders in the event, particularly, of a merger, a change in
the company’s object or form, transfer abroad of the
registered office, or the introduction of restrictions on the
transfer of shares;

(e) shares acquired from a shareholder in the event of failure to
pay them up;

(f) shares acquired in order to indemnify minority shareholders
in associated companies;

() fully paid-up shares acquired under a sale enforced by a
court order for the payment of a debt owed to the
company by the owner of the shares; and

(h) fully paid-up shares issued by an investment company with
fixed capital, as defined in the second subparagraph of
Article 17(7), and acquired at the investor’s request by
that company or by an associate company. Point (a) of
the third subparagraph of Article 17(7) shall apply. Those
acquisitions may not have the effect of reducing the net
assets below the amount of the subscribed capital plus
any reserves the distribution of which is forbidden by law.

2. Shares acquired in the cases listed in points (b) to (g) of
paragraph 1 must, however, be disposed of within not more
than three years of their acquisition unless the nominal value or,
in the absence of a nominal value, the accountable par of the
shares acquired, including shares which the company may have
acquired through a person acting in his own name but on the
company’s behalf, does not exceed 10 % of the subscribed
capital.
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3. If the shares are not disposed of within the period laid
down in paragraph 2, they must be cancelled. The laws of a
Member State may make that cancellation subject to a
corresponding reduction in the subscribed capital. Such a
reduction must be prescribed where the acquisition of shares
to be cancelled results in the net assets having fallen below the
amount specified in Article 17(1) and (2).

Article 23

Shares acquired in contravention of Articles 21 and 22 shall be
disposed of within one year of their acquisition. Should they
not be disposed of within that period, Article 22(3) shall apply.

Article 24

1. Where the laws of a Member State permit a company to
acquire its own shares, either itself or through a person acting
in his own name but on the company’s behalf, they shall make
the holding of those shares at all times subject to at least the
following conditions:

(a) among the rights attaching to the shares, the right to vote
attaching to the company’s own shares shall in any event be
suspended;

(b) if the shares are included among the assets shown in the
balance sheet, a reserve of the same amount, unavailable for
distribution, shall be included among the liabilities.

2. Where the laws of a Member State permit a company to
acquire its own shares, either itself or through a person acting
in his own name but on the company’s behalf, they shall
require the annual report to state at least:

(a) the reasons for acquisitions made during the financial year;

(b) the number and nominal value or, in the absence of a
nominal value, the accountable par of the shares acquired
and disposed of during the financial year and the
proportion of the subscribed capital which they represent;

(c) in the case of acquisition or disposal for a value, the
consideration for the shares;

(d) the number and nominal value or, in the absence of a
nominal value, the accountable par of all the shares
acquired and held by the company and the proportion of
the subscribed capital which they represent.

Article 25

1. Where Member States permit a company to, either directly
or indirectly, advance funds or make loans or provide security,
with a view to the acquisition of its shares by a third party, they
shall make such transactions subject to the conditions set out in
paragraphs 2 to 5.

2. The transactions shall take place under the responsibility
of the administrative or management body at fair market
conditions, especially with regard to interest received by the
company and with regard to security provided to the
company for the loans and advances referred to in paragraph 1.

The credit standing of the third party or, in the case of
multiparty transactions, of each counterparty thereto shall
have been duly investigated.

3. The transactions shall be submitted by the administrative
or management body to the general meeting for prior approval,
whereby the general meeting shall act in accordance with the
rules for a quorum and a majority laid down in Article 44.

The administrative or management body shall present a written
report to the general meeting, indicating:

(a) the reasons for the transaction;

(b) the interest of the company in entering into such a trans-
action;

(c) the conditions on which the transaction is entered into;

(d) the risks involved in the transaction for the liquidity and
solvency of the company; and

(e) the price at which the third party is to acquire the shares.

That report shall be submitted to the register for publication in
accordance with Article 3 of Directive 2009/101/EC.

4. The aggregate financial assistance granted to third parties
shall at no time result in the reduction of the net assets below
the amount specified in Article 17(1) and (2), taking into
account also any reduction of the net assets that may have
occurred through the acquisition, by the company or on
behalf of the company, of its own shares in accordance with
Article 21(1).

The company shall include, among the liabilities in the balance
sheet, a reserve, unavailable for distribution, of the amount of
the aggregate financial assistance.
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5. Where a third party by means of financial assistance from
a company acquires that company’s own shares within the
meaning of Article 21(1) or subscribes for shares issued in
the course of an increase in the subscribed capital, such
acquisition or subscription shall be made at a fair price.

6. Paragraphs 1 to 5 shall not apply to transactions
concluded by banks and other financial institutions in the
normal course of business, nor to transactions effected with a
view to the acquisition of shares by or for the company’s
employees or the employees of an associate company.

However, those transactions may not have the effect of reducing
the net assets below the amount specified in Article 17(1).

7. Paragraphs 1 to 5 shall not apply to transactions effected
with a view to acquisition of shares as described in point (h) of
Article 22(1).

Article 26

In cases where individual members of the administrative or
management body of the company being party to a transaction
referred to in Article 25(1), or of the administrative or
management body of a parent undertaking within the
meaning of Article 1 of Seventh Council Directive 83/349/EEC
of 13 June 1983 based on the Article 50(2)(g) of the Treaty on
consolidated accounts (') or such parent undertaking itself, or
individuals acting in their own name but on behalf of the
members of such bodies or on behalf of such undertaking,
are counterparties to such a transaction, Member States shall
ensure through adequate safeguards that such transaction does
not conflict with the company’s best interests.

Article 27

1. The acceptance of the company’s own shares as security,
either by the company itself or through a person acting in his
own name but on the company’s behalf, shall be treated as an
acquisition for the purposes of Article 21, Article 22(1), and
Articles 24 and 25.

2. The Member States may decide not to apply paragraph 1
to transactions concluded by banks and other financial insti-
tutions in the normal course of business.

(") O] L 193, 18.7.1983, p. 1. Editorial note: The title of Directive
83/349/EEC has been adjusted to take account of the renumbering
of the Articles of the Treaty establishing the European Community,
in accordance with Article 5 of the Treaty of Lisbon; the original
reference was to Article 54(3)(g) of the Treaty.

Article 28

1. The subscription, acquisition or holding of shares in a
public limited liability company by another company within
the meaning of Article 1 of Directive 2009/101/EC in which
the public limited liability company directly or indirectly holds a
majority of the voting rights or on which it can directly or
indirectly exercise a dominant influence shall be regarded as
having been effected by the public limited liability company
itself.

The first subparagraph shall also apply where the other
company is governed by the law of a third country and has a
legal form comparable to those listed in Article 1 of Directive
2009/101/EC.

However, where the public limited liability company holds a
majority of the voting rights indirectly or can exercise a
dominant influence indirectly, Member States need not apply
the first and the second subparagraphs if they provide for the
suspension of the voting rights attached to the shares in the
public limited liability company held by the other company.

2. In the absence of coordination of national legislation on
groups of companies, Member States may:

(a) define the cases in which a public limited liability company
shall be regarded as being able to exercise a dominant
influence on another company; if a Member State
exercises this option, its national law must in any event
provide that a dominant influence can be exercised if a
public limited liability company:

— has the right to appoint or dismiss a majority of the
members of the administrative organ, of the
management organ or of the supervisory organ, and is
at the same time a shareholder or member of the other
company, or

— is a shareholder or member of the other company and
has sole control of a majority of the voting rights of its
shareholders or members under an agreement concluded
with other shareholders or members of that company.

Member States shall not be obliged to make provision for
any cases other than those referred to in the first and
second indents;
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(b) define the cases in which a public limited liability company
shall be regarded as indirectly holding voting rights or as
able indirectly to exercise a dominant influence;

(c) specify the circumstances in which a public limited liability
company shall be regarded as holding voting rights.

3. Member States need not apply the first and second
subparagraphs of paragraph 1 where the subscription,
acquisition or holding is effected on behalf of a person other
than the person subscribing, acquiring or holding the shares,
who is neither the public limited liability company referred to in
paragraph 1 nor another company in which the public limited
liability company directly or indirectly holds a majority of the
voting rights or on which it can directly or indirectly exercise a
dominant influence.

4. Member States need not apply the first and second
subparagraphs of paragraph 1 where the subscription,
acquisition or holding is effected by the other company in its
capacity and in the context of its activities as a professional
dealer in securities, provided that it is a member of a stock
exchange situated or operating within a Member State, or is
approved or supervised by an authority of a Member State
competent to supervise professional dealers in securities
which, within the meaning of this Directive, may include
credit institutions.

5. Member States need not apply the first and second
subparagraphs of paragraph 1 where shares in a public
limited liability company held by another company were
acquired before the relationship between the two companies
corresponded to the criteria laid down in paragraph 1.

However, the voting rights attached to those shares shall be
suspended and the shares shall be taken into account when it
is determined whether the condition laid down in point (b) of
Article 21(1) is fulfilled.

6. Member States need not apply Article 22(2) or (3) or
Article 23 where shares in a public limited liability company
are acquired by another company on condition that they
provide for:

(a) the suspension of the voting rights attached to the shares in
the public limited liability company held by the other
company; and

(b) the members of the administrative or the management
organ of the public limited liability company to be
obliged to buy back from the other company the shares
referred to in Article 22(2) and (3) and Article 23 at the
price at which the other company acquired them; this
sanction shall be inapplicable only where the members of
the administrative or the management organ of the public
limited liability company prove that that company played
no part whatsoever in the subscription for or acquisition of
the shares in question.

Article 29

1. Any increase in capital must be decided upon by the
general meeting. Both that decision and the increase in the
subscribed capital shall be published in the manner laid down
by the laws of each Member State, in accordance with Article 3
of Directive 2009/101/EC.

2. Nevertheless, the statutes or instrument of incorporation
or the general meeting, the decision of which must be published
in accordance with the rules referred to in paragraph 1, may
authorise an increase in the subscribed capital up to a
maximum amount which they shall fix with due regard for
any maximum amount provided for by law. Where appropriate,
the increase in the subscribed capital shall be decided on within
the limits of the amount fixed by the company body
empowered to do so. The power of such body in this respect
shall be for a maximum period of five years and may be
renewed one or more times by the general meeting, each
time for a period not exceeding five years.

3. Where there are several classes of shares, the decision by
the general meeting concerning the increase in capital referred
to in paragraph 1 or the authorisation to increase the capital
referred to in paragraph 2 shall be subject to a separate vote at
least for each class of shareholder whose rights are affected by
the transaction.

4. This Article shall apply to the issue of all securities which
are convertible into shares or which carry the right to subscribe
for shares, but not to the conversion of such securities, nor to
the exercise of the right to subscribe.

Atrticle 30

Shares issued for a consideration, in the course of an increase in
subscribed capital, must be paid up to at least 25 % of their
nominal value or, in the absence of a nominal value, of their
accountable par. Where provision is made for an issue
premium, it must be paid in full.
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Article 31

1. Where shares are issued for a consideration other than in
cash in the course of an increase in the subscribed capital the
consideration must be transferred in full within a period of five
years from the decision to increase the subscribed capital.

2. The consideration referred to in paragraph 1 shall be the
subject of a report drawn up before the increase in capital is
made by one or more experts who are independent of the
company and appointed or approved by an administrative or
judicial authority. Such experts may be natural persons as well
as legal persons and companies and firms under the laws of
each Member State.

Article 10(2) and (3) and Articles 11 and 12 shall apply.

3. Member States may decide not to apply paragraph 2 in
the event of an increase in subscribed capital made in order to
give effect to a merger, a division or a public offer for the
purchase or exchange of shares and to pay the shareholders
of the company which is being absorbed or divided or which
is the object of the public offer for the purchase or exchange of
shares.

In the case of a merger or a division, however, Member States
shall apply the first subparagraph only where a report by one or
more independent experts on the draft terms of merger or
division is drawn up.

Where Member States decide to apply paragraph 2 in the case
of a merger or a division, they may provide that the report
under this Article and the report by one or more independent
experts on the draft terms of merger or division may be drawn
up by the same expert or experts.

4. Member States may decide not to apply paragraph 2 if all
the shares issued in the course of an increase in subscribed
capital are issued for a consideration other than in cash to
one or more companies, on condition that all the shareholders
in the company which receive the consideration have agreed
not to have an experts’ report drawn up and that the
requirements of points (b) to (f) of Article 10(4) are met.

Article 32

Where an increase in capital is not fully subscribed, the capital
will be increased by the amount of the subscriptions received
only if the conditions of the issue so provide.

Article 33

1. Whenever the capital is increased by consideration in
cash, the shares must be offered on a pre-emptive basis to
sharcholders in proportion to the capital represented by their
shares.

2. The laws of a Member State:

(a) need not apply paragraph 1 to shares which carry a limited
right to participate in distributions within the meaning of
Article 17 andfor in the company’s assets in the event of
liquidation; or

(b) may permit, where the subscribed capital of a company
having several classes of shares carrying different rights
with regard to voting, or participation in distributions
within the meaning of Article 17 or in assets in the event
of liquidation, is increased by issuing new shares in only
one of these classes, the right of pre-emption of share-
holders of the other classes to be exercised only after the
exercise of that right by the shareholders of the class in
which the new shares are being issued.

3. Any offer of subscription on a pre-emptive basis and the
period within which that right must be exercised shall be
published in the national gazette appointed in accordance
with Directive 2009/101/EC. However, the laws of a Member
State need not provide for such publication where all of a
company’s shares are registered. In such case, all the
company’s shareholders must be informed in writing. The
right of pre-emption must be exercised within a period which
shall not be less than 14 days from the date of publication of
the offer or from the date of dispatch of the letters to the
shareholders.

4. The right of pre-emption may not be restricted or
withdrawn by the statutes or instrument of incorporation.
This may, however, be done by decision of the general
meeting. The administrative or management body shall be
required to present to such a meeting a written report indicating
the reasons for restriction or withdrawal of the right of pre-
emption, and justifying the proposed issue price. The general
meeting shall act in accordance with the rules for a quorum and
a majority laid down in Article 44. Its decision shall be
published in the manner laid down by the laws of each
Member State, in accordance with Article 3 of Directive
2009/101/EC.
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5. The laws of a Member State may provide that the statutes,
the instrument of incorporation or the general meeting, acting
in accordance with the rules for a quorum, a majority and
publication set out in paragraph 4, may give the power to
restrict or withdraw the right of pre-emption to the company
body which is empowered to decide on an increase in
subscribed capital within the limit of the authorised capital.
That power may not be granted for a longer period than the
power for which provision is made in Article 29(2).

6.  Paragraphs 1 to 5 shall apply to the issue of all securities
which are convertible into shares or which carry the right to
subscribe for shares, but not to the conversion of such secur-
ities, nor to the exercise of the right to subscribe.

7. The right of pre-emption is not excluded for the purposes
of paragraphs 4 and 5 where, in accordance with the decision
to increase the subscribed capital, shares are issued to banks or
other financial institutions with a view to their being offered to
shareholders of the company in accordance with paragraphs 1
and 3.

Article 34

Any reduction in the subscribed capital, except under a court
order, must be subject at least to a decision of the general
meeting acting in accordance with the rules for a quorum
and a majority laid down in Article 44 without prejudice to
Articles 40 and 41. Such decision shall be published in the
manner laid down by the laws of each Member State in
accordance with Article 3 of Directive 2009/101/EC.

The notice convening the meeting must specify at least the
purpose of the reduction and the way in which it is to be
carried out.

Article 35

Where there are several classes of shares, the decision by the
general meeting concerning a reduction in the subscribed capital
shall be subject to a separate vote, at least for each class of
shareholders whose rights are affected by the transaction.

Article 36

1. In the event of a reduction in the subscribed capital, at
least the creditors whose claims antedate the publication of the
decision on the reduction shall at least have the right to obtain
security for claims which have not fallen due by the date of that
publication. Member States may not set aside such a right
unless the creditor has adequate safeguards, or unless such safe-
guards are not necessary having regard to the assets of the
comparny.

Member States shall lay down the conditions for the exercise of
the right provided for in the first subparagraph. In any event,
Member States shall ensure that the creditors are authorised to
apply to the appropriate administrative or judicial authority for
adequate safeguards provided that they can credibly demonstrate
that due to the reduction in the subscribed capital the satis-
faction of their claims is at stake, and that no adequate safe-
guards have been obtained from the company.

2. The laws of the Member States shall also stipulate at least
that the reduction shall be void, or that no payment may be
made for the benefit of the shareholders, until the creditors have
obtained satisfaction or a court has decided that their appli-
cation should not be acceded to.

3. This Article shall apply where the reduction in the
subscribed capital is brought about by the total or partial
waiving of the payment of the balance of the shareholders’
contributions.

Article 37

1. Member States need not apply Article 36 to a reduction in
the subscribed capital whose purpose is to offset losses incurred
or to include sums of money in a reserve provided that,
following that operation, the amount of such reserve is not
more than 10 % of the reduced subscribed capital. Except in
the event of a reduction in the subscribed capital, that reserve
may not be distributed to shareholders; it may be used only for
offsetting losses incurred or for increasing the subscribed capital
by the capitalisation of such reserve, in so far as the Member
States permit such an operation.

2. In the cases referred to in paragraph 1 the laws of the
Member States must at least provide for the measures necessary
to ensure that the amounts deriving from the reduction of
subscribed capital may not be used for making payments or
distributions to shareholders or discharging shareholders from
the obligation to make their contributions.

Article 38

The subscribed capital may not be reduced to an amount less
than the minimum capital laid down in accordance with
Article 6.

However, Member States may permit such a reduction if they
also provide that the decision to reduce the subscribed capital
may take effect only when the subscribed capital is increased to
an amount at least equal to the prescribed minimum.
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Article 39

Where the laws of a Member State authorise total or partial
redemption of the subscribed capital without reduction of the
latter, they shall at least require that the following conditions
are observed:

(a) where the statutes or instrument of incorporation provide
for redemption, the latter shall be decided on by the general
meeting voting at least under the usual conditions of
quorum and majority; where the statutes or instrument of
incorporation do not provide for redemption, the latter shall
be decided upon by the general meeting acting at least
under the conditions of quorum and majority laid down
in Article 44; the decision must be published in the
manner prescribed by the laws of each Member State, in
accordance with Article 3 of Directive 2009/101/EC;

(b) only sums which are available for distribution within the
meaning of Article 17(1) to (4) may be used for redemption
purposes;

(c) shareholders whose shares are redeemed shall retain their
rights in the company, with the exception of their rights to
the repayment of their investment and participation in the
distribution of an initial dividend on unredeemed shares.

Article 40

1. Where the laws of a Member State may allow companies
to reduce their subscribed capital by compulsory withdrawal of
shares, they shall require that at least the following conditions
are observed:

(a) compulsory withdrawal must be prescribed or authorised by
the statutes or instrument of incorporation before the shares
which are to be withdrawn are subscribed for;

(b) where the compulsory withdrawal is authorised merely by
the statutes or instrument of incorporation, it shall be
decided upon by the general meeting unless it has been
unanimously approved by the sharecholders concerned;

(c) the company body deciding on the compulsory withdrawal
shall fix the terms and manner thereof, where they have not
already been fixed by the statutes or instrument of incor-
poration;

(d) Article 36 shall apply except in the case of fully paid-up
shares which are made available to the company free of
charge or are withdrawn wusing sums available for
distribution in accordance with Article 17(1) to (4); in
those cases, an amount equal to the nominal value or, in
the absence thereof, to the accountable par of all the
withdrawn shares must be included in a reserve; except in
the event of a reduction in the subscribed capital that
reserve may not be distributed to shareholders; it can be
used only for offsetting losses incurred or for increasing the
subscribed capital by the capitalisation of such reserve, in so
far as Member States permit such an operation; and

(e) the decision on compulsory withdrawal shall be published
in the manner laid down by the laws of each Member State
in accordance with Article 3 of Directive 2009/101/EC.

2. Article 34(1) and Articles 35, 37 and 44 shall not apply
to the cases to which paragraph 1 of this Article refers.

Atrticle 41

1. In the case of a reduction in the subscribed capital by the
withdrawal of shares acquired by the company itself or by a
person acting in his own name but on behalf of the company,
the withdrawal must always be decided on by the general
meeting.

2. Article 36 shall apply unless the shares are fully paid up
and are acquired free of charge or using sums available for
distribution in accordance with Article 17(1) to (4); in those
cases an amount equal to the nominal value or, in the absence
thereof, to the accountable par of all the shares withdrawn must
be included in a reserve. Except in the event of a reduction in
the subscribed capital, that reserve may not be distributed to
shareholders. It may be used only for offsetting losses incurred
or for increasing the subscribed capital by the capitalisation of
such reserve, in so far as the Member States permit such an
operation.

3. Articles 35, 37 and 44 shall not apply to the cases to
which paragraph 1 of this Article refers.
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Atrticle 42

In the cases covered by Article 39, point (b) of Article 40(1)
and Article 41(1), when there are several classes of shares, the
decision by the general meeting concerning redemption of the
subscribed capital or its reduction by withdrawal of shares shall
be subject to a separate vote, at least for each class of share-
holders whose rights are affected by the transaction.

Article 43

Where the laws of a Member State authorise companies to issue
redeemable shares, they shall require that the following
conditions, at least, are complied with for the redemption of
such shares:

(a) redemption must be authorised by the company’s statutes
or instrument of incorporation before the redeemable shares
are subscribed for;

(b) the shares must be fully paid up;

(c) the terms and the manner of redemption must be laid down
in the company’s statutes or instrument of incorporation;

(d) redemption can be only effected by using sums available for
distribution in accordance with Article 17(1) to (4) or the
proceeds of a new issue made with a view to effecting such
redemption;

(e) an amount equal to the nominal value or, in the absence
thereof, to the accountable par of all the redeemed shares
must be included in a reserve which cannot be distributed
to the shareholders, except in the event of a reduction in the
subscribed capital; it may be used only for the purpose of
increasing the subscribed capital by the capitalisation of
reserves;

(f) point (e) shall not apply to redemption using the proceeds
of a new issue made with a view to effecting such
redemption;

(g) where provision is made for the payment of a premium to
shareholders in consequence of a redemption, the premium
may be paid only from sums available for distribution in
accordance with Article 17(1) to (4), or from a reserve other
than that referred to in point (e) of this Article which may

not be distributed to shareholders except in the event of a
reduction in the subscribed capital; that reserve may be used
only for the purposes of increasing the subscribed capital by
the capitalisation of reserves or for covering the costs
referred to in point (j) of Article 3 or the cost of issuing
shares or debentures or for the payment of a premium to
holders of redeemable shares or debentures;

E>

notification of redemption shall be published in the manner
laid down by the laws of each Member State in accordance
with Article 3 of Directive 2009/101/EC.

Article 44

The laws of the Member States shall provide that the decisions
referred to in Articles 33(4) and (5) and Articles 34, 35, 39 and
42 must be taken at least by a majority of not less than two-
thirds of the votes attaching to the securities or the subscribed
capital represented.

The laws of the Member States may, however, lay down that a
simple majority of the votes specified in the first paragraph is
sufficient when at least half the subscribed capital is represented.

Article 45

1. Member States may derogate from the first paragraph of
Article 9, the first sentence of point (a) of Article 21(1) and
Articles 29, 30 and 33 to the extent that such derogations are
necessary for the adoption or application of provisions designed
to encourage the participation of employees, or other groups of
persons defined by national law, in the capital of undertakings.

2. Member States may decide not to apply the first sentence
of point (a) of Article 21(1) and Articles 34, 35, 40, 41, 42 and
43 to companies incorporated under a special law which issue
both capital shares and workers’ shares, the latter being issued
to the company’s employees as a body, who are represented at
general meetings of shareholders by delegates having the right
to vote.

Article 46

For the purposes of the implementation of this Directive, the
laws of the Member States shall ensure equal treatment to all
shareholders who are in the same position.
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Article 47

1. Member States may decide not to apply points (g), (i), (j)
and (k) of Article 3 to companies already in existence at the
date of entry into force of the laws, regulations and adminis-
trative provisions adopted in order to comply with Directive
77/91/EEC.

2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.

Article 48

Directive 77/91/EEC, as amended by the Acts listed in Annex II,
Part A, is repealed, without prejudice to the obligations of the
Member States relating to the time-limits for transposition into
national law and application of the Directives set out in Annex
II, Part B.

References to the repealed Directive shall be construed as
references to this Directive and shall be read in accordance
with the correlation table in Annex IIL

Article 49

This Directive shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

Article 50

This Directive is addressed to the Member States.

Done at Strasbourg, 25 October 2012.

For the Council
The President
A. D. MAVROYIANNIS

For the European Parliament
The President
M. SCHULZ
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ANNEX I

TYPES OF COMPANIES REFERRED TO IN THE FIRST SUBPARAGRAPH OF ARTICLE 1(1)

— Belgium:

société anonyme/naamloze vennootschap;
— Bulgaria:

aKIMOHEPHO APYKECTBO;
— the Czech Republic:

akciovd spolecnost;
— Denmark:

aktieselskab;
— Germany:

Aktiengesellschaft;
— Estonia:

aktsiaselts;
— Ireland:

public company limited by shares,

public company limited by guarantee and having a share capital;
— Greece:

avovupn etaipia;
— Spain:

sociedad anénima;
— France:

société anonyme;
— ltaly:

societa per azioni;
— Cyprus:

dnpooies etapeies meploplopévig euduvig pe petoxes, Snuootes etaipeiec meplopiopévng eudlvng pe eyyunon mou Siadétouy
HETOXIKO Ke@ahato;

— Latvia:
akciju sabiedriba;
— Lithuania:
akciné bendrové;
— Luxembourg:

société anonyme;
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Hungary:

nyilvinosan m(ikddé részvénytarsasag;
Malta:

kumpanija pubblika/public limited liability company;
the Netherlands:

naamloze vennootschap;

Austria:

Aktiengesellschaft;

Poland:

spotka akcyjna;

Portugal:

sociedade andnima;

Romania:

societate pe actiuni;

Slovenia:

delniska druzba;

Slovakia:

akciovd spolo¢nost’;

Finland:

julkinen osakeyhtio/publikt aktiebolag;
Sweden:

aktiebolag;

the United Kingdom:

public company limited by shares,

public company limited by guarantee and having a share capital.
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ANNEX II

PART A

Repealed Directive with its successive amendments

(referred to in Article 48)

Council Directive 77/91/EEC
(O] L 26, 31.1.1977, p. 1)

Annex [, Point III (C) of the 1979 Act of Accession
(O] L 291, 19.11.1979, p. 89)

Annex [ of the 1985 Act of Accession
(O] L 302, 15.11.1985, p. 157)

Council Directive 92/101/EEC
(O] L 347, 28.11.1992, p. 64)

Annex [, Point XI (A) of the 1994 Act of Accession
(O] C 241, 29.8.1994, p. 194)

Annex II, Point 4 (A) of the 2003 Act of Accession
(O] L 236, 23.9.2003, p. 338)

Directive 2006/68/EC of the European Parliament and of the Council
(O] L 264, 25.9.20006, p. 32)

Council Directive 2006/99/EC only point A(2) of the Annex

(O] L 363, 20.12.2006, p. 137)

Directive 2009/109/EC of the European Parliament and of the Council only Article 1

(O] L 259, 2.10.2009, p. 14)

PART B

List of time-limits for transposition into national law and application

(referred to in Article 48)

Directive Time-limit for transposition Date of application
77/91[EEC 17 December 1978 —
92/101/EEC 31 December 1993 1 January 1995
2006/68[EC 15 April 2008 —
2006/99/EC 1 January 2007 —
2009/109/EC 30 June 2011 —
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ANNEX III

CORRELATION TABLE

Directive 77/91/EEC This Directive
Article 1(1), first subparagraph, introductory wording Article 1(1), first subparagraph
Article 1(1), first subparagraph, first to 27th indents Annex [
Article 1(1), second subparagraph Article 1(1), second subparagraph
Article 1(2) Article 1(2)
Article 2, introductory wording Article 2, introductory wording
Article 2, point (a) Article 2, point (a)
Article 2, point (b) Article 2, point (b)
Article 2, point (c), first indent Article 2, point (c)
Article 2, point (c), second indent Article 2, point (d)
Article 2, point (d) Article 2, point ()
Article 2, point (e) Article 2, point (f)
Articles 3 to 5 Articles 3 to 5
Article 6(1), first subparagraph Article 6(1)

Article 6(1), second subparagraph —

Article 6(2) —

Article 6(3) Article 6(2)

Article 7 Article 7

Article 8(1) Article 8, first paragraph

Article 8(2) Article 8, second paragraph
Article 9(1) Article 9, first paragraph

Article 9(2) Article 9, second paragraph
Article 10 Article 10

Article 10a(1), first subparagraph Article 11(1), first subparagraph
Article 10a(1), second subparagraph, first sentence Article 11(1), second subparagraph
Article 10a(1), second subparagraph, second sentence Article 11(1), third subparagraph
Article 10a(2), first subparagraph Article 11(2), first subparagraph

Article 10a(2), second subparagraph, first sentence Article 11(2), second subparagraph
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Directive 77/91/EEC

This Directive

Article

10a(2), second subparagraph, second sentence

Article

11(2), third subparagraph

Article

10a(2), third subparagraph, first sentence

Article

11(2), fourth subparagraph

Article 10a(2), third subparagraph, second sentence Article 11(2), fifth subparagraph
Article 10a(3) Article 11(3)

Article 10b Article 12

Article 11(1), first subparagraph, first sentence Article 13(1), first subparagraph
Article 11(1), first subparagraph, second sentence Article 13(1), second subparagraph
Article 11(1), second subparagraph Article 13(1), third subparagraph
Article 11(2) Article 13(2)

Article 12 Article 14

Article 13 Article 15

Article 14 Article 16

Article 15(1), point (a) Article 17(1)

Article 15(1), point (b) Article 17(2)

Article 15(1), point (c) Article 17(3)

Article 15(1), point (d) Article 17(4)

Article 15(2) Article 17(5)

Article 15(3) Article 17(6)

Article 15(4), first subparagraph Article 17(7), first subparagraph

Article

15(4), second subparagraph, first indent

Article

17(7), second subparagraph, point (a)

Article

15(4), second subparagraph, second indent

Article

17(7), second subparagraph, point (b)

Article 15(4), third subparagraph Article 17(7), third subparagraph
Article 16 Article 18
Article 17 Article 19
Article 18 Article 20
Article 19(1), first subparagraph Article 21(1), first subparagraph

Article

19(1), second subparagraph, points (i) to (v)

Article

21(1), second subparagraph, points (a) to (e)

Article

19(2) and (3)

Article

21(2) and (3)
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Directive 77/91/EEC

This Directive

Article 20 Article 22

Article 21 Article 23

Article 22 Article 24

Article 23(1), first subparagraph Article 25(1)

Article 23(1), second subparagraph, first sentence Article 25(2), first subparagraph
Article 23(1), second subparagraph, second sentence Article 25(2), second subparagraph
Article 23(1), third subparagraph, first sentence Article 25(3), first subparagraph

Article 23(1), third subparagraph, first part of second | Article 25(3), second subparagraph, introductory wording
sentence

Article 23(1), third subparagraph, second part of second | Article 25(3), second subparagraph, points (a) to (e)

sentence

Article 23(1), third subparagraph, third sentence Article 25(3), third subparagraph
Article 23(1), fourth subparagraph, first sentence Article 25(4), first subparagraph
Article 23(1), fourth subparagraph, second sentence Article 25(4), second subparagraph
Article 23(1), fifth subparagraph Article 25(5)

Article

23(2), first sentence

Article 25(6), first subparagraph

Article 23(2), second sentence Article 25(6), second subparagraph
Article 23(3) Article 25(7)

Article 23a Article 26

Article 24 Article 27

Article 24a(1), point (a) Article 28(1), first subparagraph
Article 24a(1), point (b) Article 28(1), second subparagraph
Article 24a(2) Article 28(1), third subparagraph
Article 24a(3) Article 28(2)

Article 24a(4), point (a) Article 28(3)

Article 24a(4), point (b) Article 28(4)
Article 24a(5) Article 28(5)
Article 24a(6) Article 28(6)
Article 25 Article 29
Article 26 Article 30
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Directive 77/91/EEC

This Directive

Article 27 Article 31
Article 28 Article 32
Article 29 Article 33
Article 30 Article 34
Article 31 Article 35
Article 32 Article 36
Article 33 Article 37

Article 34, first sentence

Article 38, first paragraph

Article 34, second sentence

Article 38, second paragraph

Article 35 Article 39
Article 36 Article 40
Article 37 Article 41
Article 38 Article 42
Article 39 Article 43

Article 40(1)

Article 44, first paragraph

Article 40(2)

Article 44, second paragraph

Article 41

Article 45

Article 42

Article 46

Article 43(1)

Article 43(2), first subparagraph

Article 47(1)

Article 43(2), second and third subparagraphs

Article 43(3)

Article 47(2)

Article 48

Article 49

Article 44

Article 50

Annex II

Annex Il
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