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OVERVIEW

Welcome! This course meets on Monday and Tuesday afternoons. (There’s
also one Friday makeup session, indicated below.) Each session starts
promptly at 1:40 p.m. Please have the assigned readings with you, and
please complete the first readings before the first class.

Most law school courses approach the law from a single jurisdiction’s
point of view. In this course, more than one state’s laws are always at stake.
While we'll discuss conflicts among the laws of foreign nations, we'll focus
on American law and on the difficulties of uniting fifty states in a single
federal system.

MATERIALS
The main text is Lea Brilmayer, Jack Goldsmith, Erin O’Hara O’Connor

& Carlos M. Vazquez, Conflict of Laws: Cases and Materials (8th ed.
2020). Other readings are available on the website and in a separate
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coursepack. (I strongly encourage you to get a print copy of the textbook;
the e-book’s automatic page numbering is off, which can make it infuriating
to use.) Feel free to use whichever third-party supplements you find helpful,
commercial or noncommercial. Two potentially useful supplements are
Michael H. Hoftheimer, Conflict of Laws: Examples & Explanations (5th ed.
2023), and Clyde Spillenger, Principles of Conflict of Laws (3d ed. 2020). But
be careful: not every supplement is equally trustworthy or has been up-
dated to reflect recent changes.

CLASS PARTICIPATION

Class will involve a mix of lecture, cold-calling, and discussion. Attendance
is mandatory; to reduce reliance on a single day’s exam, class participation
will also be part of your grade. Before each class, I'll print out a computer-
generated list of students to be cold-called. The algorithm departs from
pure randomness only to equalize the burden across students, giving eve-
ryone a fair opportunity to be quizzed over the course of the semester.
Someone who hasn’t yet been cold-called will get twelve times as many “lot-
tery tickets” as someone who's been cold-called once, 144 times as many as
someone who’s been cold-called twice, and so on. Being chosen on a given
day makes you less likely to be chosen in future, but it’s no guarantee, and
your name could still pop up several days in a row. (You can see how this
works by reviewing the sample Excel spreadsheet on the website.)

Class participation grades are based solely on the quality of your answers
when cold-called, not on how often you ask questions or sign up for office
hours. I'll of course reserve some class time for questions, and you should
feel free to ask questions by email, but these things have no impact on your
grade. If you don’t know an answer when cold-called, just say so! That way
I can frame the question in a better way, to elicit what you do know.

After each class, I'll record my contemporaneous impressions of stu-
dents’ cold-call performance on a numeric scale, attempting to adjust for
the difficulty of the questions asked. Being absent without excuse on a day
when your name is called means losing the points for that day. Scores are
averaged across the entire semester, and at the end of the semester each in-
dividual average is curved against the class as a whole. So if you think you
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“bombed” one day’s questions, don’t worry overmuch; it won’t have a large
impact overall.

Each of you has two free “passes” to get out of being on call on a given
day. You can use your passes for any reason or no reason. To do so, just fill
out the form linked from the website by 9 a.m. on the day of class. You don’t
have to explain why youd like to use it, and you probably shouldn’t. (Some
previous requests fell in the “too much information” category.)

For emergencies or other special circumstances, just contact me. In par-
ticular, no one should feel obliged to come to class unwell. If you're feeling
ill, please just drop me a line, and you'll be excused without using up a pass.
Make sure to contact the Dean of Students’ Office if your absence qualifies
for a class recording.

LAPTOPS

Laptops may be used in class, but for class-related purposes only. (Remem-
ber that the Internet’s offerings, such as https://goo.g1/019wzy, can distract
your classmates too.)

OFFICE HOURS

This semester, my office hours are on Tuesdays and Wednesdays, 9-10 a.m.
Office hours will be held via Zoom. A sign-up sheet with 20-minute blocks
is linked from the website. If no one has signed up for a particular slot, feel
free to add your name! Or if youd like to arrange an appointment at another
time, just email me. You should also feel free to sign up in groups, invite
other students to join you during your block, and so on.

Please don’t worry about a question sounding silly. If it’s troubling you
enough for you to send an email or to sign up for office hours, it’s worth
asking and getting cleared up!

(Also: HLs will pay for lunches for faculty members and groups of four
students or more. While you should feel no obligation to see any more of
me than is required by the prescribed number of credit-hours, I'm always
happy to meet for lunch. Just email me to propose a time.)
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EXAM AND GRADING

This class has a one-day eight-hour take-home exam, tentatively scheduled
for May 1. The exam will focus on one or more standard issue-spotters and
may include short-answer questions or additional essays. The exam is
strictly limited to 3000 words. Additional words won't be read—not as a
penalty, but as a uniform way of ensuring fairness to students who stayed
within the limit. Past exams and model answers are available on the website.

The exam is open-book and open-note. You may use any pre-obtained
materials you like, whether electronic or on paper. That said, youre not to
access new information during the test itself—such as by searching the In-
ternet, using large language models or other Al systems, or calling your
mom. Your answer must be entirely your own work.

Because many conflicts doctrines are quite old, various historical mate-
rials are on the syllabus. These are intended to help you understand the law
today. The exam will never ask a question like “How would this case have
been decided in 1872?” It only tests on the law as practiced on the date of
the exam. Also, if a particular rule or statutory provision hasn’t received any
substantial attention in class or in the textbook, it’s unlikely to appear on
the exam. But the exam might require a close reading of a particular case or
statute, in which case itd be designed to afford the time required.

Grades will be based on the exam (80%) and the quality of cold-call an-
swers (20%), following the Law School’s standard grading rules.

READING ASSIGNMENTS

You should be ready to discuss each of the required readings in class. When
preparing for the exam, though, you can generally restrict your outlining to
the main cases. (It’s usually unnecessary to outline ‘squib’ cases discussed
only in notes, unless they receive meaningful attention in class.)
Instructions for the readings are /7 green. A few readings are /n b/e and
marked “skin’’; you really only need to skim these, looking for the general
point rather than for details. Optional readings are listed ; these are
truly optional, for reading in your copious free time. (Preferably in a good
armchair by the fire, a snifter of brandy and your loyal spaniel at your side.)
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Conflict of Laws

Syllabus

TRADITIONAL APPROACHES

1 Jan. 22 (M): Introduction, torts

1.1 Textbook xxiii-xxv, 1-2, 5-9.

1.2 Story, Commentaries, ToC, §§ 1-38 (skim)

1.3 Caleb Nelson, State and Federal Models of the Interaction Be-
tween Statutes and Unwritten Law, 8o U. Chi. L. Rev. 657,

665-79 (2013) (skim)

1.4 Stoutv. Wood, 1 Blackf. 71 (Ind. 1820)

1.5 United States v. Davies, 2 Sumn. 482, 25 F. Cas. 786 (C.C.D.

Mass. 1837) (No. 14,932) (skim)

1.6  Statev. Carter, 27 N.J. (3 Dutcher) 499 (Sup. Ct. 1859) (skim)
1.7 Textbook 15-32.

2 Jan. 23 (T): Contracts, domicile

2.1 Story, Commentaries §§ 231-292 (skim)

2.2 Textbook 33-47.

2.3 Story, Commentaries §§ 41-46 (skim)
2.4 Textbook 48-63.

21

37

39
41

47

51



3 Jan. 29 (M): Property, corporations

3.1 Story, Commentaries §§ 379-380, 424 (skim) 53

3.2 Textbook 79-108.

3.3 David Nicklaus, 27-year Bankruptcy Case Included an Art
Fight, a Perjury Conviction, and a Marriage Proposal, St.
Louis Post-Dispatch, June 21, 2019, @t B1 (S/77) vucueerseeesseeessersnens 55

4 Jan. 30 (T): Wrinkles: renvoi, procedure, penal law
4.1 Textbook 108-22.
4.2 Story, Commentaries §§ 556—558 (skim) 57

4.3 Textbook 122-24, 129-32 (skip note 3), 132—36.

4.4 Story, Commentaries §§ 575-582, 620 (skim) 59
4.5 Textbook 136, 145 (end after note 2), 156—63.
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THE “CONFLICTS REVOLUTION”

5 Feb. 5 (M): Public policy and the modern approach
5.1 Textbook 146-56, 171-84.

5.2 New York Judge Brands Nazis’ Racial Theories ‘Shocking’ in
$50,000 Lawsuit, The Sentinel (Chi.), June 25, 1936, at 35

(skim) 63
6 Feb. 6 (T): Interest analysis
6.1 Caleb Nelson, State and Federal Models of the Interaction Be-
tween Statutes and Unwritten Law, 8o U. Chi. L. Rev. 657,
679-93 (2013) (skin) 65
6.2 Textbook 184-203.
7 Feb. 12 (M): Comparative impairment, “better law,” EU
7.1 Textbook 203-27.
7.2 Rome I Regulation 81

7.3 Rome II Regulation

83
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8 Feb. 13 (T): The Second Restatement
8.1 Textbook 227-48.

8.2 John E. Coyle, William S. Dodge & Aaron D. Simowitz,
Choice of Law in the American Courts in 2021: Thirty-Fifth
Annual Survey, 70 Am. J. Comp. L. 318, 321 (2023) (5ki7).cerurreceens 87

8.3 James Grimmelmann, Anarchy, Status Updates, and Utopia,
35 Pace L. Rev. 135 (2014) (skim) 89
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9 Feb. 19 (M): The incomplete revolution
9.1 Textbook 249-74.

9.2 James Grimmelmann, Renvoi and the Barber, 22 Green Bag
2d 109 (2019) (WARNING: MATH) 109




THE CONSTITUTION AND CONFLICTS: JUDGMENTS

10 Feb. 20 (T): Judgment recognition and enforcement

10.1 Stephen E. Sachs, Pennoyer Was Right, 95 Tex. L. Rev. 1249,
1255-69 (2017) (skim)

10.2 Story, Commentaries §§ 643-644 (skim)

10.3 Statutes and Rules on Official Records (skim)

10.4 Uniform Foreign Money-Judgments Recognition Act
(UFMJRA) (1962)

10.5 Uniform Foreign-Country Money Judgments Recognition
Act (UFCMJRA) (2005)

10.6 Convention on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters (2019) (5477) ..

10.7 28 US.C. §§ 4101-4105 (SPEECH Act 0f 2010) (54177) evrrersrererrensene
10.8 Textbook 545-47.

10.9 Documents on Full Faith and Credit (skim)
10.10Robert L. Felix & Ralph U. Whitten, American Conflicts Law:

10.11Revised Uniform Enforcement of Foreign Judgments Act
(UEFJA) (1964)

vi
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143

145

153

179
193

197

199

205



11 Feb. 26 (M): Introduction to personal jurisdiction

11.1
11.2
11.3

11.4

11.5

11.6

Textbook 363-64.
Story, Commentaries §§ 531-549 (skim).

DArcy v. Ketchum, 52 U.S. (11 HOW.) 165 (1851) covevererureceersanecereenns

Lafayette Ins. Co. v. French, 59 US. (18 How.) 404 (1855)
(skim)

Pennoyer v. Neff, 95 U.S. 714 (1878)

Stephen E. Sachs, Pennoyer Was Right, 95 Tex. L. Rev. 1249,
1249-55, 1269-1327 (2017) (skim).

(This one is long, but it's also the best way | know to introduce you
to the field—and you only need to skim.)

vii
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12 Feb. 27 (T): Specific Jurisdiction

12.1 Hess v. Pawloski, 274 U.S. 352 (1927) (skim) 301

12.2 Int’l Shoe Co. v. Washington, 326 U.S. 310 (1945) (SKi)eeerureeeeennns 303

12.3 Textbook 403-13.

12.4 Textbook 381-82 (skim note 1), 392—400.

12.5 Ford Motor Co. v. Mont. Eighth Jud. Dist. Ct., 141 S. Ct. 1017
(2021) 309

12.6 Stephen E. Sachs, Originalism and Personal Jurisdiction:
Some Hard Questions, Volokh Conspiracy (Dec. 9, 2020)
(skim) 325

13 Mar. 4 (M): Cross-border activities

13.1 Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102 (1987)
(skim) 329

13.2 J. McIntyre Machinery, Ltd. v. Nicastro, 564 U.S. 1058 (2011).......333
13.3 Textbook 423-25.
13.4 Calder v. Jones, 465 U.S. 783 (1984) (skim) 357

13.5 Walden v. Fiore, 571 U.S. 277 (2014) 367

13.6 Textbook 425-27.
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14 Mar. 5 (T): General jurisdiction; jurisdiction in rem
14.1 Textbook 374 (introduction to B), 427-32. (skim).
14.2 Daimler AG v. Bauman, 571 U.S. 117 (2014) 383

14.3 Textbook 440-41 (notes 2-3).

14.4 Brief of Amica Curiae Professor Lea Brilmayer, Daimler AG
v. Bauman, 571 U.S. 117 (2014) (No. 11-965) 395

14.5 Actions In Personam and In Rem 403

14.6 Textbook 445-54.

14.7 Texasv. New Jersey, 379 U.S. 674 (1965) (skim) 405
14.8 Mayor & City Council of Balt. v. Balt. Football Club Inc., 624
E. Supp. 278 (D. Md. 1986) (skim) 415

14.9 Textbook 460-63 (notes 6-11) (skim).

14.10James Stern, Property, Exclusivity, and Jurisdiction, 100 Va. L.
Rev. 111, 125-39, 168-80 (2014) (skim) 425

Mar. 11 (M): Spring Break
Mar. 12 (T): Spring Break

ix



15 Mar.

15.1
15.2
15.3
15.4
15.5

15.6

15.7

16 Mar.

16.1
16.2
16.3
16.4

18 (M): Jurisdiction, old and new
Fed. R. Civ. P. 4(k) 455

Textbook 400-03 (skim).

Textbook 383-92.

Textbook 36974 (skim).

Mallory v. Norfolk S. Ry. Co., 143 S. Ct. 2028 (2023) (ki) cccuueee. 457

(This is also long, but again you only need to skim.)

Stephen E. Sachs, Dormant Commerce and Corporate Pow-
ers, Volokh Conspiracy (Dec. 9, 2020) (skim) 521

Textbook 441-42 (note 4).

19 (T): The effect of a judgment
Textbook 501-20.

S.B. No. 8 (Tex. 2021) (skim) 525

Act of July 29, 2022 (Mass.) (skim) 529
Textbook 533-45, 547-57.



THE CONSTITUTION AND CONFLICTS: CHOICE OF LAW

17 Mar. 25 (M): Introduction to constitutional choice of law

17.1

17.2

17.3
17.4
17.5

17.6
17.7

17.8

17.9

Story, Commentaries §§ 637-642 (skim)

Simon Greenleaf, A Treatise on the Law of Evidence § 43, at
141-42 (John Henry Wigmore ed., 16th rev. ed., Boston, Lit-
tle, Brown & Co. 1899) (skim)

Restatement (First) of Conflict of Laws §§ 621-625 (skin)..........
Fed. R. Civ. P. 44.1

Gary Lawson, Proving the Law, 86 Nw. U. L. Rev. 859, 898-
900 (1992)
Textbook 163-69.

Bodum US.A., Inc. v. La Cafetieére, Inc., 621 F.3d 624 (7th Cir.
2010) (skim)

Rules of Decision Act

(Review the Documents on Full Faith and Credit. If your civil proce-
aure course adidn't coverErie R.R. Co. v. Tompkins, then(a) sue your
professor for malpractice, and (b) read Textbook 465-75.)

Textbook 475-78.

17.10Douglas Laycock, Equal Citizens of Equal and Territorial

States: The Constitutional Foundations of Choice of Law, 92
Colum. L. Rev. 249 (1992) (skim)

18 Mar. 26 (T): Modern constitutional choice of law

18.1 Allgeyer v. Louisiana, 165 U.S. 578 (1897) (SKi) wweerurreeeermueeeresnens

18.2

Textbook 281-92, 292-97 (skim), 297-310.

Xi
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19 Apr. 1 (M): Choice of law in class actions
19.1 Textbook 310-16, 364—-69.
19.2 Textbook 316-26, 737-57.

THE CONSTITUTION AND CONFLICTS: SPECIAL TOPICS

20 Apr. 2 (T): Domestic relations
20.1 Textbook 63-65, 65-79 (skim).
20.2 Haddock v. Haddock, 201 U.S. 562 (1906) (SKiT1) cuwwerreerresreerererseseens
20.3 Textbook 558-67.

20.4 28 US.C. §§ 1738A-1738C (2018)

20.5 William Baude, Beyond DOMA: Choice of Law in Federal
Statutes, 64 Stan. L. Rev. 1371, 1371-76, 1382-1414 (2012)
(skim)

20.6 Respect for Marriage Act, Pub. L. No. 117-228 (2022) ...ccccuuuuuee.

Apr. 8 (M): No class

xii



21 Apr. 9 (1): Interstate discrimination: credit, privileges, equal
protection

21.1 Textbook 326-30, 332 (notes 7-4), 333-34 (notes 6-8).
21.2 Corfield v. Coryell, 6 F. Cas. 546 (C.C.E.D. Pa. 1823) (No.

3,230) (skim) 639
21.3 Paulv. Virginia, 75 U.S. (8 Wall.) 168 (1869) (SK/m) ccvveeeeerrerrusrsseee 645
21.4 Saenzv. Roe, 526 U.S. 489 (1999) 651

21.5 Textbook 339-40, 345-46 (note 1), 347-52 (start with note 4)
(skim).

xiii



22 Apr. 12 (F) (3:45-5:15 p.m.): Interstate discrimination: dormant
commerce, due process

22.1

22.2

22.3

22.4

22.5

22.6
22.7

22.8

22.9

Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824) (SKim).ccuurveeeerrnee.

Willson v. Black Bird Creek Marsh Co., 27 U.S. (2 Pet.) 245
(1829) (skim)

United Haulers Assn v. Oneida-Herkimer Solid Waste Mgmt.
Auth., 550 U.S. 330 (2007) (skim)

Textbook 352-61.

Jack Goldsmith & Eugene Volokh, The Relevance of Ross to
Geolocation and the Dormant Commerce Clause, 102 Tex. L.
Rev. Online 30 (2023) (skim)

Textbook 288 (review note 8(c)).

BMW of N. Am., Inc. v. Gore, 517 U.S. 559 (1996) .cccvureeeerrunneceereens
State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408
(2003)

Seth F. Kreimer, The Law of Choice and Choice of Law, 67
NY.U. L. Rev. 451, 464-78 (1992) (skim)

23 Apr. 15 (M): Jurisdiction to tax

23.1

23.2

23.3

23.4

Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194 (1905)

South Dakota v. Wayfair, 138 S. Ct. 2080 (2018) (slip 0p.)..cc.......

N.C. Dep't of Rev. v. Kimberley Rice Kaestner 1992 Family
Trust, 139 S. Ct. 2213 (2019) (syllabus) (skim)

Comptroller of Treasury v. Wynne, 135 S. Ct. 1787 (2015) (skim)

Xiv

663

673

675
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699
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719
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CLOSING THOUGHTS

24 Apr. 16 (T): Contractual choice of law or forum

24.1 Rome I & II Provisions on Party Choice 781

24.2. Textbook 647-58, 677-81 (skim), 681-91, 478-90 (skim), 490—
93, 696—99 (stop before section 11.2), 705 (notes 4-6).

24.3 Story, Commentaries § 645 (skim) 783

EXAM

Final exam, May 1 (W) (teniative)
e John H. Langbein, Writing Law Examinations (rev. 2010).
https://bit.1ly/3h5rVdG






