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DECISION and PRELIMINARY INJUNCTION

Currently before the Court, in this civil rights action by the six above-captioned

individuals (‘“Plaintiffs”) against the ten above-captioned employees of the State of New York or
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one of its counties or cities (“Defendants™), is Plaintiffs’ motion for a Preliminary Injunction.

(Dkt. No. 6.) For the reasons set forth below, Plaintiffs’ motion is granted in part and denied in

part.
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L. RELEVANT BACKGROUND

On June 23, 2022, the Supreme Court held that N.Y. Penal Law § 400.00(2)(f), which
conditioned the issuance of an unrestricted license to carry a handgun in public on the existence
of “proper cause,” violated the Second and Fourteenth Amendments by impermissibly granting a
licensing officer the discretion to deny a license to a law-abiding, responsible New York State
citizen based on a perceived lack of a special need for self-protection distinguishable from that of
the general community. N.Y. State Rifle & Pistol Assoc., Inc. v. Bruen, 142 S. Ct. 2111, 2156
(2022) (“NYSRPA”).

On July 1, 2022, New York State passed the Concealed Carry Improvement Act
(“CCIA”), which generally replaced the “proper cause” standard with (1) a definition of the
“good moral character” that is required to complete the license application or renewal process,
(2) the requirement that the applicant provide a list of current and past social-media accounts, the
names and contact information of family members, cohabitants, and at least four character
references, and “such other information required by the licensing officer,” (3) a requirement that
the applicant attend an in-person interview, (4) the requirement of 18 hours of in-person and
“live-fire” firearm training in order to complete the license application or renewal process, and
(5) a list of “sensitive locations” and “restricted locations” where carrying arms is prohibited.
2022 N.Y. Sess. Laws ch. 371.

The current action is the second attempt by Plaintiff Antonyuk to challenge certain
provisions of the CCIA. The first attempt, made by him alone against then-Superintendent
Kevin Bruen alone, resulted in a dismissal without prejudice for lack of standing. See Antonyuk

v. Bruen, 22-CV-0734, 2022 WL 3999791, at *15-16 (N.D.N.Y. Aug. 31, 2022) (hereinafter
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referred to as “Antonyuk I’). In his second attempt, Plaintiff Antonyuk stands with five similarly
situated individuals, and asserts essentially the same claims as in Antonyuk I but against nine
additional Defendants. (Dkt. No. 1.) Cf. Antonyuk I, 22-CV-0732, Complaint (N.D.N.Y. filed
July 11, 2022).

Generally, in their Complaint, Plaintiffs assert three claims against Defendants: (1) a
claim for violating the Second Amendment (as applied to the states through the Fourteenth
Amendment), pursuant to 42 U.S.C. § 1983; (2) a claim for violating the First Amendment
pursuant to 42 U.S.C. § 1983; and (3) a claim for violating the Fifth Amendment pursuant to 42
U.S.C. § 1983. (Id.) Each of these claims challenge one or more of the following nine aspects in
the revised law: (a) its definition of “good moral character”; (b) its requirement that the applicant
disclose a list of his or her “former and current social media accounts . . . from the past three
years to confirm the information regarding applicant’s character and conduct as required
[above]”; (c) its requirement that the applicant list the names and contact information of family
members and cohabitants; (d) its requirement that the applicant list at least four “character
references” who can attest to the applicant’s “good moral character”; (e) its requirement that the
applicant provide “such other information required by the licensing officer”; (f) its requirement
that the applicant attend an in-person interview by the licensing officer; (g) its requirement that
the applicant receive a minimum of 16-hours of in-person firearm training and two-hours of
“live-fire” firearm training, at his or her own expense (which they estimate to be “around $400”);

(h) its definition of “sensitive locations”; and (i) its definition of “restricted locations.” (Id.)'

! Because of the similarity between Anfonyuk I and this case, the Court accepted the
assignment of this case as being “related” to Antonyuk I under General Order 12 of this District.
The Court rejects the State Defendants’ argument that it erred by accepting the assignment of

6
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On September 22, 2022, Plaintiffs filed the current motion for a Preliminary Injunction.
(Dkt. No. 6.) On October 11, 2022, Defendants Fitzpatrick and Conway filed a notice advising
the Court that they do not intend to oppose Plaintiffs’ motion. (Dkt. No. 36.) On October 13,
2022, Defendants Hilton and Oakes also filed a notice advising the Court that they do not intend
to oppose Plaintiffs” motion. (Dkt. No. 45.) On October 13, 2022, the remaining Defendants
(i.e., Defendant Cecile and State Defendants) filed their oppositions to Plaintiffs’ motion (except
for Defendants Soares and Stanzione, who filed no such oppositions). (Dkt. Nos. 47-50.) On
October 22, 2022, Plaintiffs filed their replies to Defendants’ oppositions. (Dkt. Nos. 68-69.)
On October 25, 2022, the Court conducted a hearing on Plaintiffs’ motion. At the end of that
hearing, the Court reserved decision and stated that a decision would follow. This is that
decision.
IL. GENERAL LEGAL STANDARDS

A. Procedural Standard Governing Plaintiffs’ Motion

this case. (Dkt. No. 18, at 10.) In support of their argument, the State Defendants cite only the
portion of the governing standard. (Dkt. No. 18, at 10, citing N.D.N.Y. Gen. Ord. 12(G)(3) for
the language, “A civil case shall not be deemed related to another civil case merely because the
civil case: (a) involves similar legal issues, or (b) involves the same parties.”].) The omitted
portion of the governing standard states as follows: “A civil case is ‘related’ to another civil case
for purposes of this guideline when, because of the similarity of facts and legal issues or because
the cases arise from the same transaction or events, a substantial saving of judicial resources is
likely to result from assigning the case to the same Judge and Magistrate Judge.” N.D.N.Y. Gen.
Ord. 12(G)(3). Here, the two cases at issue involve more than “similar legal issues” or “the same
parties.” They involve almost entirely the same legal issues (the second case asserting the same
claims as the first case under the First, Second, and Fourteenth Amendments, along with a
recharacterized claim under the Fifth Amendment). They also involve two of the same parties
and many of the same factual issues, arising from largely the same transaction or events (the
most important of which is the passage of the CCIA). All of these facts have resulted in a
substantial saving of judicial resources to the Court during the two-week period since Plaintiffs’
motion was filed.
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Rule 65 of the Federal Rules of Civil Procedure governs preliminary injunctions. Fed.
Rule Civ. P. 65(a), (b). Generally, in the Second Circuit, a party seeking a preliminary
injunction must establish the following three elements: (1) that there is either (a) a likelihood of
success on the merits and a balance of equities tipping in the party’s favor or (b) a sufficiently
serious question as to the merits of the case to make it a fair ground for litigation and a balance
of hardships tipping decidedly in the party’s favor; (2) that the party will likely experience
irreparable harm if the preliminary injunction is not issued; and (3) that the public interest would
not be disserved by the relief. See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)
(reciting standard limited to first part of second above-stated element and using word “equities”
without the word “decidedly”); accord, Glossip v. Gross, 135 S. Ct. 2726, 2736-37 (2015); see
also Am. Civil Liberties Union v. Clapper, 785 F.3d 787, 825 (2d Cir. 2015) (reciting standard
including second part of second above-stated element and using words “hardships” and
“decidedly™); Citigroup Global Markets, Inc. v. VCG Special Opportunities Master Fund Ltd.,
598 F.3d 30, 38 (2d Cir. 2010) (holding that “our venerable standard for assessing a movant's
probability of success on the merits remains valid [after the Supreme Court’s decision in
Winter]”).

With regard to the first part of the first element, a “likelihood of success” requires a
demonstration of a “better than fifty percent” chance of success. Abdul Wali v. Coughlin, 754
F.2d 1015, 1025 (2d Cir. 1985), disapproved on other grounds, O'Lone v. Estate of Shabazz, 482
U.S. 342, 349, n.2 (1987). “A balance of equities tipping in favor of the party requesting a
preliminary injunction” means a balance of the hardships against the benefits. See, e.g., Ligon v.

City of New York, 925 F. Supp.2d 478, 539 (S.D.N.Y. 2013); Jones v. Nat’l Conf. of Bar
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Examiners, 801 F. Supp. 2d 270, 291 (D. Vt. 2011); Smithkline Beecham Consumer Healthcare,
L.P. v. Watson Pharm., Inc., 99-CV-9214, 1999 WL 34981557, at *4-5 (S.D.N.Y. Sept. 13,
1999); Arthur v. Assoc. Musicians of Greater New York, 278 F. Supp. 400, 404 (S.D.N.Y. 1968);
Rosenstiel v. Rosenstiel, 278 F. Supp. 794, 801-02 (S.D.N.Y. 1967).

With regard to the second part of the first element, “[a] sufficiently serious question as to
the merits of the case to make it a fair ground for litigation” means a question that is so
“substantial, difficult and doubtful” as to require “a more deliberate investigation.” Hamilton
Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir. 1953); accord, Semmes Motors, Inc.
v. Ford Motor Co., 429 F.2d 1197, 1205-06 (2d Cir. 1970). “A balance of hardships tipping
decidedly toward the party requesting a preliminary injunction” means that, as compared to the
hardship suffered by the other party if the preliminary injunction is granted, the hardship suffered
by the moving party if the preliminary injunction is denied will be so much greater that it may be
characterized as a “real hardship,” such as being “driven out of business . . . before a trial could
be held.” Buffalo Courier-Express, Inc. v. Buffalo Evening News, I7nc., 601 F.2d 48, 58 (2d Cir.
1979); Int’l Bus. Mach. v. Johnson, 629 F. Supp.2d 321, 333-34 (S.D.N.Y. 2009); see also
Semmes Motors, Inc., 429 F.2d at 1205 (concluding that the balance of hardships tipped
decidedly in favor of the movant where it had demonstrated that, without an injunctive order, it

would have been forced out of business as a Ford distributor).?

2 The Court notes that, under the Second Circuit’s formulation of this standard, the

requirement of a balance of hardships tipping decidedly in the movant’s favor is apparently
added only to the second part of the first element (i.e., the existence of a sufficiently serious
question as to the merits of the case to make it a fair ground for litigation), and not also to the
first part of the first element (i.e., the existence of a likelihood of success on the merits), which
(again) requires merely a balance of equities (i.e., hardships and benefits) tipping in the movant’s
favor. See Citigroup Global Markets, Inc., 598 F.3d at 36 (“Because the moving party must not

9
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With regard to the second element, “irreparable harm™ is “certain and imminent harm for
which a monetary award does not adequately compensate.” Wisdom Import Sales Co. v. Labatt
Brewing Co., 339 F.3d 101, 113 (2d Cir. 2003). Irreparable harm exists “where, but for the grant
of equitable relief, there is a substantial chance that upon final resolution of the action the parties
cannot be returned to the positions they previously occupied.” Brenntag Int'l Chem., Inc. v. Bank
of India, 175 F.3d 245, 249 (2d Cir. 1999).

With regard to the third element, the “public interest” is defined as “[t]he general welfare
of the public that warrants recognition and protection,” and/or “[s]Jomething in which the public
as a whole has a stake[,] esp[ecially], an interest that justifies governmental regulation.” Black’s
Law Dictionary at 1350 (9™ ed. 2009).

The Second Circuit recognizes three limited exceptions to the above-stated general
standard. Citigroup Global Markets, Inc., 598 F.3d at 35, n.4.

First, where the moving party seeks to stay government action taken in the public interest
pursuant to a statutory or regulatory scheme, the district court should not apply the less-rigorous
“serious questions” standard but should grant the injunction only if the moving party establishes,
along with irreparable injury, a likelihood that he will succeed on the merits of his claim. /d.
(citing Able v. United States, 44 F.3d 128, 131 [2d Cir. 1995]); see also Otoe-Missouria Tribe of

Indians v. New York State Dep't of Fin. Servs., 769 F.3d 105, 110 (2d Cir. 2014) (“A plaintiff

only show that there are ‘serious questions’ going to the merits, but must additionally establish
that ‘the balance of hardships tips decidedly’ in its favor . . . , its overall burden is no lighter than
the one it bears under the ‘likelihood of success’ standard.”) (internal citation omitted); cf-
Golden Krust Patties, Inc. v. Bullock, 957 F. Supp.2d 186, 192 (E.D.N.Y. 2013) (“[T]he Winter
standard . . . requires the balance of equities to tip in the movant's favor, though not necessarily
‘decidedly’ so, even where the movant is found likely to succeed on the merits.”).

10
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cannot rely on the ‘fair-ground-for-litigation’ alternative to challenge governmental action taken
in the public interest pursuant to a statutory or regulatory scheme.”) (internal quotation marks
omitted). This is because “governmental policies implemented through legislation or regulations
developed through presumptively reasoned democratic processes are entitled to a higher degree
of deference and should not be enjoined lightly.” Able, 44 F.3d at 131.

Second, a heightened standard—requiring both a “clear or substantial” likelihood of
success and a “strong” showing of irreparable harm”—is required when the requested injunction
(1) would provide the movant with all the relief that is sought and (2) could not be undone by a
judgment favorable to the non-movant on the merits at trial. Citigroup Global Markets, Inc., 598
F.3d at 35, n.4 (citing Mastrovincenzo v. City of New York, 435 F.3d 78, 90 [2d Cir. 2006]); New
York v. Actavis PLC, 787 F.3d 638, 650 (2d Cir. 2015) (“When either condition is met, the
movant must show [both] a ‘clear’ or ‘substantial’ likelihood of success on the merits . . . and
make a ‘strong showing” of irreparable harm’ . . . .”) (emphasis added).

Third, the above-described heightened standard may also be required when the
preliminary injunction is “mandatory” in that it would “alter the status quo by commanding some
positive act,” as opposed to being “prohibitory” by seeking only to maintain the status quo.
Citigroup Global Markets, Inc., 598 F.3d at 35, n.4 (citing Tom Doherty Assocs. v. Saban
Entm’t, 60 F.3d 27, 34 [2d Cir. 1995]).> As for the point in time that serves as the status quo, the

Second Circuit has defined this point in time as “the last actual, peaceable uncontested status

3 Alternatively, in such a circumstance, the “clear or substantial likelihood of success”

requirement may be dispensed with if the movant shows that “extreme or very serious damage
will result from a denial of preliminary relief.” Citigroup Global Markets, Inc., 598 F.3d at 35,
n.4 (citing Tom Doherty Assocs. v. Saban Entm’t, 60 F.3d 27, 34 [2d Cir. 1995]).

11
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which preceded the pending controversy.” LaRouche v. Kezer, 20 F.3d 68, 74, n.7 (2d Cir.
1994); accord, Mastrio v. Sebelius, 768 F.3d 116, 120 (2d Cir. 2014); Actavis PLC, 787 F.3d at
650.

B. Legal Standard Governing Plaintiffs’ Second Amendment Claims

The Second Amendment (which is made applicable through the Fourteenth Amendment)
protects an individual’s right to “keep and bear arms for self-defense.” NYSRPA, 142 S. Ct. at
2125 (citing D.C. v. Heller, 128 S. Ct. 2783 [2008] and McDonald v. City of Chicago, 130 S. Ct.
3020 [2010]). “[The] definition of ‘bear’ naturally encompasses public carry.” Id. at 2134.

“[W]hen the Second Amendment's plain text covers an individual's conduct, the
Constitution presumptively protects that conduct.” Id. at 2126, 2129-30. “To justify its [firearm]
regulation, the government may not simply posit that the regulation promotes an important
interest.” Id. at 2126. Rather, Defendants must demonstrate that the firearm “regulation is
consistent with this Nation's historical tradition of firearm regulation.” Id. at 2126, 2130-31.

“[TThis historical inquiry . . . will often involve reasoning by analogy . ...” NYSRPA,
142 S. Ct. at 2132. Such “analogical reasoning requires only that the government identify a
well-established and representative historical analogue, not a historical twin. So even if a
modern-day regulation is not a dead ringer for historical precursors, it still may be analogous
enough to pass constitutional muster.” Id. at 2133. On the other hand, “courts should not uphold
every modern law that remotely resembles a historical analogue, because doing so risks
endorsing outliers that our ancestors would never have accepted.”” Id. at 2133 (internal

quotation marks omitted).

12
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Regarding what and how many historical analogues constitute part of this Nation’s
historical tradition of firearm regulation, such an inquiry must begin by observing the principle
that, “where a governmental practice has been open, widespread, and unchallenged since the
early days of the Republic, the practice should guide our interpretation of an ambiguous
constitutional provision.” Id. at 2137; NLRB v. Noel Canning, 573 U.S. 513, 572 (2014) (Scalia,
J., concurring). Where it has not, however, the inquiry must acknowledge that, although all
historical statutes may have some value in interpreting the words “keep and bear arms™ in 1791
and 1868, “when it comes to interpreting the Constitution, not all history is created equal.
Constitutional rights are enshrined with the scope they were understood to have when the people
adopted them.” NYSRPA, 142 S. Ct. at 2136 (internal quotation marks omitted).

In accordance with NYSRPA, generally, more weight is given to historical laws whose
origins immediately “predate[] or postdate[] either [1791 or 1868],” because they shed less light
on “the scope of the right” to “keep and bear arms.” See NYSRPA, 142 S. Ct. at 2136
(“Historical evidence that long predates or postdates either [1791 or 1868] may not illuminate the

scope of the right.”).* This is especially the case with regard to such laws that are not

4 The Court understands this focus on the years immediately before and after 1791 and
1868 to result from, in part, the fact that the decades immediately before and after 1791 and 1868
are the approximate periods in which there lived the state and federal legislators who ratified the
Second and Fourteenth Amendments by a three-fourths majority as well as the people who chose
those legislators, and thus the laws from those time periods tend to shed more light on the public
understanding of the plain meaning of the words “keep and bear arms” in 1791 and 1868. See
Clayne Pope, “Adult Mortality in America Before 1900: A View from Family Histories,”
Strategic Factors in Nineteenth Century American Economic History: A Volume to Honor
Robert W. Fogel at 267, 280 (Claudia Goldin & Hugh Rockoff 1992) (showing that, for birth
periods 1760 through 1799, the average life expectancy at age twenty was 43.5 years for men,
and that, for the time period from 1800 through 1819, the average life expectancy was 43.4 years
for men).

13
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“transitory” but are “enduring.” See NYSRPA, 142 S. Ct. at 2155 (“[T]hese territorial
restrictions deserve little weight because they were—consistent with the transitory nature of
territorial government—short lived. . . . [T]hey appear more as passing regulatory efforts by not-
yet-mature jurisdictions on the way to statehood, rather than part of an enduring American
tradition of state regulation.”).

More weight is also generally given to historical laws that are from a greater number of
States and/or Colonies. See NYSRPA, 142 S. Ct. at 2142 (“[W]e doubt that three colonial
regulations could suffice to show a tradition of public-carry regulation.”). As the Supreme Court
has explained, “We . . . will not stake our interpretation of the Second Amendment upon a law in
effect in single State . . . that contradicts the overwhelming weight of other evidence regarding
the right to keep and bear arms” in public for self-defense.” Id. at 2154 (internal quotation marks
omitted).’

More weight is also generally given to historical laws governing a larger percentage of

the Nation’s population at the time, according to the nearest decennial census.® For example,

5 In this regard, the Court refines its general “three or more . . . analogues” interpretation of
NYSRPA that was expressed in its Decision and Temporary Restraining Order of October 6,
2022. See Antonyuk II, 2022 WL 5239895, at *9. In so doing, the Court construes the number of
States and/or Colonies having such laws (or how “widespread” the laws were) as being relevant
to NYSRPA’s requirement that a historical analogue be “well-established,” which appears
different that it being “representative” (presumably of the Nation’s population). See NYSRPA,
142 S. Ct. at 2133 (“[A]nalogical reasoning requires only that the government identify a well-
established and representative historical analogue, not a historical twin.”) (emphasis added).

The Court finds this construction of a distinction between the number of States and the
population of States (a sort of Connecticut Compromise) to be consistent not just with NYSRPA
but with the State Defendants’ request that the Court not “do[] a disservice to federalism.” (Dkt.
No. 72, at 50 [Prelim. Inj. Hrg. Tr.].)

6 See NYSRPA, 142 S. Ct. at 2154-56 (relying on the 1890 census to measure the
population percentages of Western Territories and cities).
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less weight is generally given to laws from Western Territories because of, in part,’ the smaller
“territorial populations who would have lived under them.” NYSRPA, 142 S. Ct. at 2154-56
(“The exceptional nature of these western restrictions is all the more apparent when one
considers the miniscule territorial populations who would have lived under them. . . . [W]e will
not stake our interpretation on a handful of temporary territorial laws that were enacted nearly a
century after the Second Amendment's adoption, governed less than 1% of the American
population, and also contradict the overwhelming weight of other, more contemporaneous
historical evidence.”) (internal quotation marks omitted). Similarly, less weight is generally
given to “bare . . . localized restrictions” (or city laws unaccompanied by similar laws from
states), because they “cannot overcome the overwhelming evidence of an otherwise enduring
American tradition permitting public carry.” NYSRPA, 142 S. Ct. at 2154 (“We . . . will not
stake our interpretation of the Second Amendment upon a law in effect in . . . a single ci#y[] that
contradicts the overwhelming weight of other evidence regarding the right to keep and bear
arms” in public for self-defense.”). (emphasis added and internal quotation marks omitted).

To “enabl[e] [courts] to assess which similarities are important and which are not” during
this analogical inquiry, they must use at least “two metrics,” which are “central” considerations
to that inquiry: “how and why the regulations burden a law-abiding citizen's right to armed self-
defense.” NYSRPA, 142 S. Ct. at 2132-33. More specifically, courts must consider the

following: (1) “whether modern and historical regulations impose a comparable burden on the

7 Other reasons to generally give less weight to the laws of Western Territories include the
fact that those law were “temporary” (due to the “transitional . . . character of the American
[territorial] system”) and the fact that they were “rarely subject to judicial scrutiny” (causing us
to “not know the basis of their perceived legality”). NYSRPA, 142 S. Ct. at 2155-56.
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right of armed self-defense”; and (2) “whether that [regulatory] burden is comparably justified.”
Id. at 2133.

Granted, in some cases, this inquiry “will be fairly straightforward.” NYSRPA, 142 S. Ct.
at 2131. For example, “when a challenged regulation addresses a general societal problem that
has persisted since the 18th century, the lack of a distinctly similar historical regulation
addressing that problem is relevant evidence that the challenged regulation is inconsistent with
the Second Amendment.” Id. “Likewise, if earlier generations addressed the societal problem,
but did so through materially different means, that also could be evidence that a modern
regulation is unconstitutional.” Id. “And if some jurisdictions actually attempted to enact
analogous regulations during this timeframe, but those proposals were rejected on constitutional
grounds, that rejection surely would provide some probative evidence of unconstitutionality.”
ld.

However, “other cases implicating unprecedented societal concerns or dramatic
technological changes may require a more nuanced approach.” NYSRPA, 142 S. Ct. at 2132.
This is because “[t]he regulatory challenges posed by firearms today are not always the same as
those that preoccupied the Founders in 1791 or the Reconstruction generation in 1868.” Id.
Nonetheless, “the Constitution can, and must, apply to circumstances beyond those the Founders
specifically anticipated.” Id.

III.  ANALYSIS
A. Extent to Which Plaintiffs Have Standing and Defendants Are Proper
As indicated above, before even pursuing the analytical inquiry set forth in NYRPA, the

Court needs to address two threshold issues: (1) the extent to which Plaintiffs have standing; and
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(2) the extent to which the Defendants are proper parties. Although the Court set forth these
legal standards in more detail in its Decision and Order in Antonyuk I, it will repeat the most-
salient points of law here, usually without supporting legal citations (for the purpose of brevity).
Antonyuk 1,2022 WL 3999791, at *10-11, 15-16.

A plaintiff must demonstrate standing for each claim he seeks to press and for each form
of relief that is sought. However, only one plaintiff must have standing to seek each form of
relief requested in the complaint. To establish Article I1I standing, a plaintiff must show (1) an
injury in fact, (2) a sufficient causal connection between the injury and the conduct complained
of, and (3) a likelihood that the injury will be redressed by a favorable decision. The injury-in-
fact requirement helps to ensure that the plaintiff has a personal stake in the outcome of the
controversy. Accordingly, an injury sufficient to satisfy Article III must be concrete and
particularized, and actual or imminent, not conjectural or hypothetical.

Where, as here, plaintiffs challenge a law not yet been applied to them, they need not
show that they are subject to an actual arrest, prosecution, or other enforcement action as a
prerequisite to challenging the law. See, e.g., Susan B. Anthony List v. Driehaus, 573 U.S. 149,
158-59 (2014) (“When an individual is subject to such a threat [of enforcement], an actual arrest,
prosecution, or other enforcement action is not a prerequisite to challenging the law.”); Steffel v.
Thompson, 415 U.S. 452, 459 (1974) (“In these circumstances, it is not necessary that petitioner
first expose himself to actual arrest or prosecution to be entitled to challenge a statute that he
claims deters the exercise of his constitutional rights.”). Rather, a plaintiff satisfies the injury-in-
fact requirement where he alleges an intention to engage in a course of conduct arguably affected

with a constitutional interest, but proscribed by a statute, and there exists a credible threat of
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prosecution or enforcement thereunder. See Susan B. Anthony List, 573 U.S. at 158-59 (“Instead,
we have permitted pre-enforcement review under circumstances that render the threatened
enforcement sufficiently imminent.”) [emphasis added]. Granted, the plaintiffs are not required
to confess that they will in fact violate the law. However, “someday” intentions—without any
description of concrete plans, or indeed even any specification of when the “someday” will be—
do not support a finding of the ‘actual or imminent’ injury that our cases require.

With regard proper-defendant status, the “case or controversy” limitation of Art. III of the
Constitution still requires that a federal court act only to redress injury that fairly can be traced to
the challenged action of the defendant, and not injury that results from the independent action of
some third party not before the court. A general enforcement duty is insufficient; there must be
some “particular duty” to enforce the law.

1. Standing to Challenge License-Application Requirements

In pertinent part, the challenged paragraphs of the Section 1 of the CCIA provide as
follows:

No license shall be issued or renewed except for an applicant . . . of good
moral character, which, for the purposes of this article, shall mean having
the essential character, temperament and judgement necessary to be
entrusted with a weapon and to use it only in a manner that does not
endanger oneself or others . . . .

[T]the applicant shall meet in person with the licensing officer for an
interview and shall, in addition to any other information or forms required
by the license application submit to the licensing officer the following
information: (i) names and contact information for the applicant's current
spouse, or domestic partner, any other adults residing in the applicant's
home, including any adult children of the applicant, and whether or not
there are minors residing, full time or part time, in the applicant's home;
(i1) names and contact information of no less than four character

references who can attest to the applicant's good moral character and that
such applicant has not engaged in any acts, or made any statements that
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suggest they are likely to engage in conduct that would result in harm to
themselves or others; (iii) certification of completion of the training
required in subdivision nineteen of this section; (iv) a list of former and
current social media accounts of the applicant from the past three years to
confirm the information regarding the applicants [sic]character and
conduct as required in subparagraph (ii) of this paragraph; and (v) such
other information required by the licensing officer that is reasonably
necessary and related to the review of the licensing application. . . .

On September 19, 2022, Plaintiff Sloane swore as follows: (1) he lives in Onondaga
County and is “a law-abiding person who does not currently possess a New York carry license”;
(2) he has “always wanted to obtain a carry permit” but he never applied for one before the
Supreme Court’s decision in NYSRPA, because he did not believe he would be found to have a
special need for self-protection distinguishable from that of the general community; (3) after
NSRPA was issued, he “intended to apply for [his] carry license, and began looking into the
process”’; (4) he refuses to provide a list of four character references, a list of his cohabitants, a
list of his social-media accounts for the past three years (which he does have), and other
information required by the licensing officer (such as “information about [his] associates”); (5)
he also refuses to complete 18 hours of firearm training (which would require “a minimum of
two days, . . . cost [him] hundreds of dollars” and subject him to suicide-prevention training, to
which he objects) or participate in an in-person meeting with the licensing officer; (6) as a result,
he cannot complete the application; (7) because the CCIA states “No license shall be issued”
without first providing the licensing official with all of the required information, and because the
Onondaga Sheriff’s website instructs that “[iJncomplete applications will not be processed at the
time of your appointment. Your entire application will be returned to you and you will be

instructed to reschedule your appointment,” he sincerely believes his incomplete application

would be denied; (8) if the provisions he challenges were not in effect, he would “immediately
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submit [his] application for a concealed carry license”; (9) in any event, even setting aside this
fact that he has not yet applied for a license, and the fact that it would be denied if it was
incomplete, if he were to apply, he is (as of September 19, 2022) unable to “even secure an
appointment with the Onondaga Sheriff’s Office [to simply submit his application to the
Sheriff’s Office so it will be processed] until October 24, 2023, or 58 weeks from now”; and (10)
“’walk-in service’ is not available [Sheriff’s Office], so [he] must make an appointment to even
submit [his] application.” (Dkt. No. 1, Attach. 4, at 99 3-5, 7, 8, 10, 15-17, 20-21, 23-24, 29-30
[Sloane Decl.].) Because the State Defendants waved their right to cross-examine Plaintiff
Sloane at the Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff
Sloane at his word. (Dkt. No. 58 [Stipulation].)

Defendant Conway admits he is both (1) the Sheriff of Onondaga County with
jurisdiction to “enforce the laws of the state including CCIA,” and (2) “the official to whom
residents of Onondaga County submit applications for firearms licenses.” (Dkt. No. 1, at 4 13
[P1fs.” Compl.]; Dkt. No. 35, at § 13 [Conway Answer].) He admits his Office’s Pistol License
Unit “is responsible for maintaining pistol license files, issuing new pistol licenses, . . . [and]
conducting criminal investigation of pistol licensees when warranted . . . .” (/d.) He admits he
“requires an applicant for a license to schedule an appointment to turn in the required
paperwork.” (Id.) Moreover, he admits his Office’s website states that “in order to proceed all
four character reference forms must be completed and signed, and applicants must have attended
and received a certificate from an approved handgun safety course certified instructor, an

applicant is not to schedule an appointment until the application prerequisites have been met, and
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incomplete applications will not be processed at the time of any appointment.” (Id.)® As a
result, the Court finds that Defendant Conway has been charged with the specific duty to enforce
the CCIA while processing applications for a firearms license.

Defendant Doran admits he is a “’licensing officer’ for Onondaga County described in
N.Y. Penal Law § 265.00(10) and, as such, is responsible for the receipt and investigation of
carry license applications, along with the issuance or denial of carry licenses.” (Dkt. No. 1, atq
11 [PIfs.” Compl.]; Dkt. No. 35, at § 11 [Doran Answer].) More importantly, Defendant Doran
admits he is “the proper party with respect to Plaintiffs’ challenge to the CCIA’s requirement and
definition of ‘good moral character,” along with its associated requirements of an in-person
interview, disclosure of a list of friends and family, provision of four ‘character references,” and
provision of three years of social media history.” (Id.)° The State Defendants concede that
“redressability might be present with respect to [Defendant] Doran.” (Dkt. No. 48, at 32-33.)
They also agree that, if an incomplete application were submitted to him, he would act “in
accordance with the law . . ..” (Dkt. No. 23, at 48 [Temp. Restrain. Order Hrg. Tr.].) Asa
result, the Court finds that Defendant Doran has been charged with the specific duty to enforce

Section 1 of the CCIA and, specifically, to “issu[e] or den[y] . . . carry licenses” in accordance

§ The Court notes that Plaintiffs argue that Defendant Conway’s delay in accepting license
applications violates N.Y. Penal Law § 400(4-b), which requires that “[a]pplications for licenses
shall be accepted for processing by the licensing officer at the time of presentment ....” (Dkt.
No. 6, Attach. 1, at 10, n.5.)

o The Court also finds Defendant Doran to be the proper Defendant as to Plaintiff Sloane’s

challenge to the CCIA’s requirement of “such other information required by the licensing officer
that is reasonably necessary and related to the review of the licensing application.”
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with it. Cf. NYSRPA, 142 S. Ct. at 2125 (treating a licensing officer as a proper defendant in the
context of an as-applied challenge).

Furthermore, Plaintiffs allege that the Superintendent of the State Police (who is now
Defendant Nigrelli) “exercises, delegates, or supervises all the powers and duties of the New
York Division of State Police, which is responsible for executing and enforcing New York’s
laws and regulations governing the carrying of firearms in public, including prescribing the form
for Handgun Carry License applications.” (Dkt. No. 1, at § 10 [PIfs.” Compl.].)'° In Antonyuk I,
the Court had occasion to examine the “fairly traceable” involvement of the Superintendent of
the State Police (then Kevin Bruen) in the challenge to Section 1 asserted here by Plaintiff
Sloane (and asserted then by Plaintiff Antonyuk). Antonyuk I, 2022 WL 3999791, at *12-13. In
pertinent part, the Court found the Superintendent’s “fairly traceable” involvement resulted from
two specific duties: (1) his duty to “promulgate policies and procedures with regard to
standardization of the newly required 18 hours of firearms safety training (including the approval
of course materials and promulgation of proficiency standards for live fire training) and create an
appeals board for the purpose of hearing appeals™; and (2) his duty to “approve the curriculum
for the 18-hour firearm training course that must be completed by an applicant prior to the

issuance or renewal of a license application and promulgate rules and regulations determining

% €C

10 The Court has previously examined the statutory source of Plaintiffs’ “prescribing the
form” allegation (N.Y. Penal Law § 400.00[3]), and found the approval obligation conferred by
that source of little if any relevance, because that the plaintiff in that case (Antonyuk) did “not
appear to challenge the way [the] Superintendent [of the State Police] ‘prescrib[es] the form for
Handgun Carry License applications.’” Antonyuk I, 2022 WL 3999791, at *12-13. A
comparison of the Complaint in Antonyuk 1 and the Complaint in Antonyuk II does not lead the
Court to reconsider that finding.
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the proficiency level for the live-fire range training.” Id. Here, as previously stated, Plaintiff
Sloane objects to the 18-hour requirement and in particular the requirement of suicide-prevention
training. As a result, the Court finds that Defendant Nigrelli has been charged with the specific
duty to enforce the 18-hour requirement to which Plaintiff Sloane objects.

Moreover, the Court finds that the fact that Defendants Conway and Doran would not
even process an application from Plaintiff Sloane until October 24, 2023, due to a lack of
available appointments renders his application futile for the purpose of standing to sue, because
such a delay would effectively deny him his Second Amendment right for more than a year. See
NYSRPA, 142 S. Ct. at 2138, n.9 (“That said, because any permitting scheme can be put toward
abusive ends, we do not rule out constitutional challenges to shall-issue regimes where, for
example, lengthy wait times in processing license applications . . . deny ordinary citizens their
right to public carry.”).!!

In light of this evidence, the Court finds that Plaintiff Sloane has shown (1) an injury in
fact (i.e., the denial of his right to armed self-defense in public under the Second Amendment
caused through the futility of an application for a concealed-carry license), (2) a sufficient causal
connection between the injury and the conduct complained of (i.e., the continued enforcement of

Section 1 of the CCIA by Defendants Conway, Doran and Nigrelli despite the futility of an

1 The Court notes that Plaintiffs persuasively argue that any delay by Defendant Conway’s
Office in accepting and/or processing presented license applications appears to violate N.Y.
Penal Law § 400(4-b) itself, because it requires that (1) “[a]pplications for licenses shall be
accepted for processing by the licensing officer at the time of presentment,” and (2) “[e]xcept
upon written notice to the applicant specifically stating the reasons for any delay, in each case
the licensing officer shall act upon any application for a license pursuant to this section within
six months of the date of presentment....” (Dkt. No. 6, Attach. 1, at 10, n.5.)
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application for a concealed-carry license), and (3) a likelihood that a favorable decision from this
Court will cause the injury to be redressed by Defendants Conway, Doran and Nigrelli (who,
again, each has the specific duty to enforce Section 1).

For these reasons, the Court finds that Plaintiff Sloane has standing to challenge this
regulation, and that Defendants Conway, Doran and Nigrelli are proper Defendants to this
challenge.

2. Standing to Challenge Prohibition in “Sensitive Locations”

a. “|A]ny place ... under the control of federal, state or local
government, for the purpose of government administration ...”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations: “[A]ny place owned or under the control of
federal, state or local government, for the purpose of government administration, including
courts.”

None of the six Plaintiffs has alleged or sworn a sufficiently concrete intention to carry
concealed in any of the locations listed in this regulation in the immediate future. (See generally
Dkt. No. 1 [PIfs.” Compl.]; Dkt. No. 1, Attach. 3 [Johnson Decl.]; Dkt. No. 1, Attach. 4 [Sloane
Decl.]; Dkt. No. 1, Attach. 5 [Leman Decl.]; Dkt. No. 1, Attach. 8 [Antonyuk Decl.]; Dkt. No. 1,
Attach. 9 [Mann Decl.]; Dkt. No. 1, Attach. 10 [Terrille Decl.].)

The only Plaintiff who comes close to alleging or asserting a concrete intention to carry
concealed on government property or in a government building in the immediate future is
Plaintiff Leman. More specifically, on September 19, 2022, Plaintiff Leman swore that, as a
volunteer firefighter, he has “responded to calls at . . . government property and buildings.”

(Dkt. No. 1, Attach. 5, at § 6 [Leman Decl.].) However, Plaintiff Leman does not swear that he
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intends to carry concealed on government property or in government buildings in the immediate
future (or even that, based on his prior experience, there is a reasonable chance that he will likely
do so in the next 90 days as part of his job as a volunteer firefighter). (/d.) As a result, the Court
cannot find that Plaintiff Leman has standing to challenge this regulation.

As a result, the Court denies Plaintiffs’ motion for a preliminary injunction with regard to
this regulation for lack of standing.!?

b. “|A]ny location providing health, behavioral health, or
chemical dependance care or services”

The only Plaintiffs who come close to alleging or asserting a concrete intention to carry
concealed in one of the locations listed in this regulation in the immediate future are Plaintiffs
Leman and Mann. More specifically, on September 19, 2022, Plaintiff Leman swore that, as a
volunteer firefighter, he has “responded to calls at . . . medical facilities and offices.” (Dkt. No.
1, Attach. 5, at § 6 [Leman Decl.].) However, Plaintiff Leman does not swear that he intends to
carry concealed in a particular medical facility or office in the immediate future (or even that,
based on his prior experience, there is a reasonable chance that he will likely do so in the next 90
days as part of his job as a volunteer firefighter). (/d.) As a result, the Court cannot find that
Plaintiff Leman has standing to challenge this regulation. The Court reaches a different

conclusion with regard to Plaintiff Mann.

12 To the extent this finding of lack of standing is in error, the Court would have concluded
that the Supreme Court has already recognized the permissibility of this regulation. See NYSRPA,
142 S. Ct. 2133 (“[T]he historical record yields relatively few 18th- and 19th-century ‘sensitive
places” where weapons were altogether prohibited . . . [other than, for example, legislative
assemblies, ... and courthouses].”); Heller, 554 U.S. at 626 (“[N]othing in our opinion should be
taken to cast doubt on longstanding prohibitions on . . . laws forbidding the carrying of firearms
in sensitive places such as . . . government buildings . . . .”).
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On September 19, 2022, Plaintiff Mann swore as follows: (1) he is “the pastor at
Fellowship Baptist Church,” which is “a small ministry located in the rural upstate town of
Parish, New York” (in Oswego County); (2) he is also “a law-abiding person” who “currently
possesses and, since 2014, ha[s] maintained an New York carry permit”; (3) the church has
“morning and evening services every Sunday, together with an evening service every
Wednesday,” and it “regularly ha[s] other gatherings and events at the church, not only for
church attendees but also the general public”; (4) “since [Fellowship Baptist Church is] a small
church, [it is] unable to afford to pay for private security who might be exempt from the CCIA”;
(5) as a result, he is “unable to comply with . . . the CCIA”, and thus [he] intend[s] to continue to
[carry his handgun concealed in the church]”; (6) “[1]In addition to the church ministry,
Fellowship Baptist Church provides and has provided counseling and assistance . . . to the
homeless, youth, in the domestic violence and abuse setting”; (7) the church’s “RU Recovery”
program also currently provides “counsel[ing]” to “persons addicted to drugs”; (8) in the past, he
has carried his licensed concealed handgun when counseling such persons in the program both at
the church and at the homes of those persons (to which he has traveled “frequently”); and (9) he
“intend[s] to continue” to do so. (Dkt. No. 1, Attach. 9, at 9 1, 3, 8, 10, 26, 28-29 [Mann

Decl.].)!* Because the State Defendants waved their right to cross-examine Plaintiff Mann at the

13 Under the circumstances asserted, the Court finds that, for purposes of Paragraph “(b)” of
Section 4 of the CCIA, the church’s “RU Recovery program” is, at the same time, (1) a location
“providing . . . chemical dependance care or services,” and (2) a location “providing . . .
behavioral health . . . care or services.” This is because, based on the nature of the asserted
counseling, “behavioral health . . . care or services” appears to be as much a part of his
counseling of persons “addicted to drugs” as does “chemical dependance care or services.”
However, the Court finds that for purposes of Paragraph “(b)” of Section 4 of the CCIA, the
church’s “RU Recovery program” has not been shown to be a location “providing health . . . care
or services.” Granted, the Court finds a certain appeal to the argument of Plaintiffs’ counsel that
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Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff Mann (a pastor) at
his word. (Dkt. No. 58 [Stipulation].)

Based on the fact that Plaintiff Mann has alleged he has frequently carried concealed
while working in Fellowship Baptist Church’s RU Recovery program and will do so again, the
Court finds he has asserted a sufficiently concrete and imminent intent to violate this provision
of the CCIA. See, e.g., Houston v. Marod Supermarkets, Inc., 733 F.3d 1323, 1332-37 (11th Cir.
2013) (finding that “the alleged violations of [the plaintiff's] statutory rights under Title III may
constitute an injury-in-fact, even though he is a mere tester of ADA compliance,” and that the
plaintiff had alleged particularized facts demonstrating that he “frequent|[ly]” visited the area

near defendant's property and would “likely”” do so again).

the general term “health care or services” subsumes the more-specific terms “behavioral health
care or services” and “chemical dependance care or services.” (Dkt. No. 72, at 25 [Prelim. Inj.
Hrg. Tr.].) However, Plaintiffs have not provided, and the Court has not found, any New York
State or federal authority supporting a conclusion that the RU Recovery program provides
“health . . . care or services.” Furthermore, Plaintiff Mann acknowledges that he counsels drug
addicts to “seek help and voluntarily enter treatment” (i.e., he does not actually provide that
treatment). (Dkt. No. 1, Attach. 9, at § 28 [Mann Decl.] [emphasis added].)
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Moreover, based on the brazen nature of Plaintiff Mann’s intended defiance, ' the fact
that at least one of his congregants is a member of local law enforcement, ' and the fact of the
recent publicization of the CCIA (including its sensitive-location provision) in New York
State,'® the Court finds that a sign of Plaintiff Mann’s “concealed” handgun (whether it be a
glimmer of steel or a bulge of a coat) is likely to both (1) occur and (2) result in a complaint from
a concerned citizen.!”

With regard to which Defendants to this challenge are proper, granted, on July 20, 2022,
Defendant Hilton, the Sheriff of Oswego County, stated in a Facebook post as follows: “I’ll be

clear, as long as I’'m the Sheriff in this county . . . we’re going to be very conservative in

14 (See, e.g., Dkt. No. 1, Attach. 9, at 49 4, 11, 20, 25, 29-33 [Mann Decl., swearing, “I
intend to continue various activities in violation of the CCIA ... I intend to continue to possess
and carry my firearm while on church property, in violation of the CCIA.... I have no choice but
to violate this immoral, unbiblical, and unconstitutional law, and intend to continue to possess
my firearm in my church and in my home.... I intend this act of civil disobedience .... I intend to
continue to operate as I always have with respect to possessing my firearms at the church.... I
intend to continue to possess firearms on church property to protect our entire congregation,
including our children.... I cannot comply with that restriction, and intend to continue to operate
as | always have with respect to possessing firearms at the church .... I do not intend to
comply... Ido notintend to comply.”].)

5 (See, e.g., Dkt. No. 1, Attach. 9, at 23 [Mann Decl., swearing that “at least one of the
congregants in my church is in local law enforcement and, as part of the church, is aware of my
inability to avoid violating the CCIA by keeping a firearm in my home on church property™].)

16 See, e.g., “Governor Hochul Delivers a Press Conference on Gun Violence Prevention,”
YouTube (Aug. 31, 2022), https://www.youtube.com/watch?v=gC1L2rrztQs
(last visited Nov. 1, 2022).

17 See Antonyuk I, 2022 WL 3999791, at *17 n.16 (“This discovery might be as obvious as
a passerby catching sight of a glimmer of steel as a permit holder is transferring his or her
handgun to his trunk in a parking lot of a gas station ... , or it might be as subtle as noticing a
bulge under the coat of a permit holder, whether it be under the permit holder's arm, on his or her
hip, or at the small of his or her back.”).
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enforcement of this law.” (Dkt. No. 1, Attach. 9, at § 24 [Mann Decl.].) However, on July 20,
2022, Defendant Hilton stated in a Facebook post as follows: “Under the new law, taking a
legally licensed firearm into any sensitive area — such as a. . . church . . . is a felony punishable
by up to 1 1/3 to 4 years in prison.” (/d.) Similarly, on August 31, 2022, Defendant Hilton
stated in a Facebook post as follows: “If you own a firearm please be aware of these new laws as
they will effect [sic] all gun owners whether we agree with them or not.” (/d.) As a result, the
Court finds that Defendant Hilton has been charged with, and/or has assumed, the specific duty
to enforce the CCIA. Cf. NYSRPA v. Cuomo, 804 F.3d 242 (2d Cir. 2015) (reviewing disposition
of claims under the Secure Ammunition and Firearms Enforcement Act against, inter alia, the
Chief of Police for the Town of Lancaster, New York, without discussing the impropriety of him
being a defendant).

Moreover, Defendant Oakes serves as the District Attorney of Oswego County where the
Fellowship Baptist Church is located. (Dkt. No. 1, atq 16 [PIfs.” Compl.]; Dkt. No. 1, Attach. 9,
at 4 24 [Mann Decl.].) Because of this capacity, and because of both the stated policy of
Defendant Hilton and the stated policy of the New York State Police,'® the Court finds that

Defendant Oakes has been charged with the specific duty to enforce the CCIA. See, e.g.,

18 On or August 31, 2022, Defendant Nigrelli stated as follows in a YouTube video:

We ensured that the lawful, responsible gun owners have the tools now to
remain compliant with the law. For those who choose to violate this law
... Governor, it's an easy message. [ don't have to spell it out more than
this. We’ll have zero tolerance. If you violate this law, you will be
arrested. Simple as that. Because the New York State Troopers are
standing ready to do our job to ensure ... all laws are enforced.

(Dkt. No. 1, Attach. 9, at § 22, n.5 [Mann Decl.].)
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Maloney v. Cuomo, 470 F. Supp.2d 205, 211 (E.D.N.Y. 2007) (finding district attorney to be
proper defendant to statute prohibiting the in-home possession of nunchaku) (citing Baez v.
Hennessy, 853 F.2d 73, 76 [2d Cir. 1988] for the point of law that “[i]t is well established in New
York that the district attorney, and the district attorney alone, should decide when and in what
manner to prosecute a suspected offender”), vacated on other grounds, Maloney v. Cuomo, 390
F. App'x 29 (2d Cir. 2010).
Furthermore, Defendant Nigrelli now serves as the Acting Superintendent of the New

York State Police. Plaintiffs allege that the Superintendent of the State Police “exercises,
delegates, or supervises all the powers and duties of the New York Division of State Police,
which is responsible for executing and enforcing New York’s laws and regulations governing the
carrying of firearms in public . . ..” (Dkt. No. 1, at § 10 [Plfs.” Compl.].) In Antonyuk I, the
Court found that the “fairly traceable” involvement of the Superintendent of the State Police
(then Kevin Bruen) resulted from his duty to supervise (and direct) the “enforcement of the
CCIA ... performed by state police officers,” particularly “the investigation, arrest, and
charging of Plaintiffs (and their members) by state police officers.” Antonyuk I, 2022 WL
3999791, at *13 (citing N.Y. Exec. Law § 223[1]). In so doing, the Court distinguished the four
cases offered by the State Defendants in support of their argument to the contrary. Id. at 13 &
n.9 (citing the four cases). The Court explained,

[B]ecause the fact-specific rulings in those cases were rendered before the

enactment of the CCIA (and often resulted from vague allegations by the

plaintiffs), none of the cases involved (as this case involves) a pointed

challenge to the enforcement of the state licensing laws’ list of ‘sensitive

locations’ and definition of ‘restricted locations,” which can fairly be

described as sweeping in scope.

1d.
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In any event, unlike Superintendent Kevin Bruen in Antonyuk I, here Defendant Nigrelli
has been shown to have threatened a “zero tolerance” enforcement of the CCIA. On or August
31, 2022, Defendant Nigrelli stated as follows in a YouTube video:

We ensured that the lawful, responsible gun owners have the tools now to

remain compliant with the law. For those who choose to violate this law

... Governor, it's an easy message. [ don't have to spell it out more than

this. We’ll have zero tolerance. If you violate this law, you will be

arrested. Simple as that. Because the New York State Troopers are

standing ready to do our job to ensure ... all laws are enforced.
(Dkt. No. 1, Attach. 9, at § 22, n.5 [Mann Decl.].) Of course, here, Defendant Nigrelli did not
limit his YouTube message to Plaintiffs, as the defendants did in Cayuga Nation v. Tanner, 824
F.3d 321, 331 (2d Cir. 2016).'° However, five of the six Plaintiffs were members of the specific

group of citizens (concealed-carry license holders) in New York State that was orally and visibly

threatened by Defendant Nigrelli on August 31, 2022.%° The fact that the oral and visible threat

19 See Cayuga Nation v. Tanner, 824 F.3d 321, 331 (2d Cir. 2016) (finding that the
plaintiffs had adequately alleged that they faced a credible threat of prosecution by alleging they
had received a written notice from a Village stating that “Mr. Halftown's group is in violation of
[a local anti-gambling ordinance]” and that Tanner “has served violation notices on Mr.
Halftown's group and will be proceeding in court to compel compliance”).

20 Although the parties have not adduced evidence of the number of concealed-carry license
holders currently existing in New York State, the Court assumes it to be less than about 100,000.
Because five of the six Plaintiffs are members of this group (against whom the regulation
“directly operate[s]”), the Court finds that they have “assert[ed] a sufficiently direct thereat of
personal detriment.” Doe v. Bolten, 410 U.S. 179, 188 (1973) (“We conclude . . . that the
physician-appellants, who are Georgia-licensed doctors consulted by pregnant women, also
present a justiciable controversy and do have standing despite the fact that the record does not
disclose that any one of them has been prosecuted, or threatened with prosecution, for violation
of the State's abortion statutes. The physician is the one against whom these criminal statutes
directly operate in the event he procures an abortion that does not meet the statutory exceptions
and conditions. The physician-appellants, therefore, assert a sufficiently direct threat of personal
detriment. They should not be required to await and undergo a criminal prosecution as the sole
means of seeking relief.”), abrogated on other grounds, Dobbs v. Jackson Women'’s Health
Organization, 142 S. Ct. 2228 (2022).
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occurred by video rather than in person fails to serve as a material distinction here, in the Court’s
view. For example, the fact that Nigrelli did not personally know yet of Defendant Mann’s
existence (as he does now) appears of little consequence, given that Defendant Nigrelli’s 3,500
State Troopers?! were “standing ready” to investigate and discover the violators. Indeed, the fact
that the threat occurred by video actually increases the potency of it, due to its ability to be
replayed. And Plaintiff Mann &eard the message. It is difficult to see how one could fairly say
that Defendant Nigrelli did not expressly direct his threat, in part, at Plaintiff Mann. (Dkt. No. 1,
Attach. 9, at § 22, n.5 [Mann Decl.].)?* In this way, Defendant Nigrelli’s statement on August
31, 2022, was more than (as the State Defendants argue) a “generalized statement[] made . . . in
the press.” (Dkt. No. 48, at 34.) Rather, his statement specifically referenced arrest and was
made in a YouTube video aimed specifically at license holders such as Plaintiff Mann who were
considering violating Sections 4 or 5 of the CCIA.?* As a result, the Court finds that Defendant

Nigrelli has been charged with, and/or has assumed, the specific duty to enforce the CCIA.

21 See “Overview,” New York State Police Website, https://troopers.ny.gov/troopers (last
visited Nov. 1, 2022) (“The Uniform Force of the New York State Police is made up of more
than 3,500 men and women.”).

2 Moreover, the plaintiffs in Cayuga Nation had already violated the law. Cayuga Nation,
824 F.3d at 325. Here, of course, Plaintiff Mann need not violate the law, or even confess to
future such violation, to acquire standing. See Susan B. Anthony List v. Driehaus, 573 U.S. 149,
163 (2104) (“Nothing in this Court's decisions requires a plaintiff who wishes to challenge the
constitutionality of a law to confess that he will in fact violate that law.”).

3 For this reason, the Court finds the four cases cited by the State Defendants to be
distinguishable. See, e.g., Nat’l Rifle Ass’'n of Am. v. Vullo, 49 F.4th 700, 706, 709 (2d Cir.
2022) (considering mere “‘guidance letters’ and a press statement issued by the New York State
Governor's Office”); Maryland Shall Issue, Inc. v. Hogan, 971 F.3d 199, 218 (4th Cir. 2020)
(considering a mere “FAQ”); Seegars v. Gonzalez, 396 F.3d 1248, 1255 (D.C. Cir. 2005)
(considering merely “the District's position in prior litigation”); Frey v. Bruen, 21-CV-05334,
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Finally, the Court finds that these threats of arrest and prosecution, or even mere citation
and/or seizure of his handgun, are enough to show that Plaintiff Mann faces a credible threat of
enforcement of Section 4 of the CCIA, which is fairly traceable to Defendants Hilton, Oakes and
Nigrelli. See Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158-59 (2014) (“[W]e have
permitted pre-enforcement review under circumstances that render the threatened enforcement
sufficiently imminent.””) [emphasis added].

In light of all of this evidence, the Court finds that Plaintiff Mann has shown (1) an injury
in fact (i.e., the denial of his right to armed self-defense in public under the Second Amendment
caused through a credible threat of enforcement of this regulation), (2) a sufficient causal
connection between the injury and the conduct complained of (i.e., the fact that Defendants
Hilton, Oakes and Nigrelli have sufficiently threatened to enforce Section 4 of the CCIA against
Plaintiff Mann in accordance with their duty to do so), and (3) a likelihood that a favorable
decision from this Court will cause the injury to be redressed by Defendants Hilton, Oakes and
Nigrelli (who, again, each has the specific duty to enforce Section 4).

For all of these reasons, the Court finds that Plaintiff Mann has standing to challenge this
regulation as it regards “behavioral health . . . care or services” and “chemical dependance care
or services,” and that Defendants Hilton, Oakes and Nigrelli are proper Defendants to that
challenge.

c. “|A]ny place of worship or religious observation”

2022 WL 522478, at *5 (S.D.N.Y. Feb. 22, 2022) (“Plaintiffs aver that a credible threat of
prosecution exists as the Superintendent has not stated the criminal statutes will not be enforced
against Plaintiffs.”) (emphasis added).
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As the Court stated above in Part III.A.2.b. of this Decision, in his declaration, Plaintiff
Mann repeatedly swore that (1) in the past he has carried his licensed concealed handgun in the
Fellowship Baptist Church, and (2) he intends to continue to do so. (Dkt. No. 1, Attach. 9, at 9|
1,3,4,10-11, 20, 25, 28-29, 39-33 [Mann Decl.].) He has also sworn that he has possessed his
licensed handgun concealed in his home or “parsonage” (which is attached to the church) while
he has held “Bible studies, meetings of elders, and other church gatherings” there. (/d. at 99 12-
14.) As aresult, and for the reasons stated above in Part II1.A.2.b. of this Decision, the Court
finds that Plaintiff Mann has standing to challenge this regulation, and that Defendants Hilton
and Oakes are proper Defendants to this challenge

d. “[L]ibraries, public playgrounds, public parks, and zoos”

To the extent that this regulation applies to “[1]ibraries,” the Court finds, upon closer
examination of the Complaint and declarations (and in the absence of Preliminary Injunction
Hearing testimony), that none of the six Plaintiffs has alleged or sworn a sufficiently concrete
intention to, in the immediate future, carry concealed there. (See generally Dkt. No. 1 [Plfs.’
Compl.]; Dkt. No. 1, Attach. 3 [Johnson Decl.]; Dkt. No. 1, Attach. 4 [Sloane Decl.]; Dkt. No. 1,
Attach. 5 [Leman Decl.]; Dkt. No. 1, Attach. 8 [Antonyuk Decl.]; Dkt. No. 1, Attach. 9 [Mann
Decl.]; Dkt. No. 1, Attach. 10 [Terrille Decl.].) The Court notes that, although Plaintiff Leman
has sworn that, as a volunteer firefighter, he has “responded to calls at . . . libraries” (Dkt. No. 1,
Attach. 5, at § 6 [Leman Decl.]), he has not sworn that he intends to carry concealed in a library
in the immediate future, or even that, based on his prior experience, there is a reasonable chance
that he will likely do so in the next 90 days as part of his job as a volunteer firefighter (id). Asa

result, the Court cannot find that Plaintiff Leman has standing to challenge this regulation.
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As a result, the Court reconsiders this portion of its Decision and Temporary Restraining
Order of October 6, 2022, and denies Plaintiffs’ motion for a preliminary injunction with regard
to “libraries” for lack of standing.?* However, the Court reaches a different conclusion with
regard to this regulation as it regards “public playgrounds,” “public parks,” and “zoos.”

With regard to “public playgrounds” and “public parks,” on September 19, 2022, Plaintiff
Terrille swore as follows: (1) he lives in Albany County, possesses a New York State concealed-
carry license, and “routinely carr[ies] [his] handgun concealed when [he] leave[s] home” except
in “courthouses, schools, government buildings, or the other obvious ‘sensitive places’”; (2) his
handgun “generally does not leave my side” except in “courthouses, schools, government

buildings, or the other obvious ‘sensitive places’; (3) “in addition to being a father, [he is] now

grandfather to 5 grandchildren,” and “[i]n that role, it is [his] duty to protect [his] family”; (4)

24 To the extent this finding is in error, the Court states that it would have found that, based
on a comparison of the burdensomeness of this regulation to the burdensomeness of its historical
analogues, this regulation appears to be disproportionately burdensome. Granted, by 1883
(fifteen years after the ratification of the Fourteenth Amendment), two states had passed laws
prohibiting firearms in places where persons are assembled for “educational” or “literary”
purposes. However, the remaining 36 states had not. Furthermore, lending libraries and public
libraries indeed existed in America the 19th century and the late-18th century (thanks in no small
part to Benjamin Franklin and Andrew Carnegie). See, e.g., Dept. of Interior, Compendium of
Seventh Census: 1850, Table XLVI (1850) (counting 1,217 public libraries). However, the State
Defendants do not cite (and the Court has been unable to locate) any laws from those time
periods prohibiting firearms in “libraries.” Moreover, the Court acknowledges the frequent
presence and activities of children in libraries (and the general analogousness of this regulation
to historical laws prohibiting firearms in schools). However, the regulation does not limit the
ban to “school libraries” or the “children’s sections of libraries;” and public libraries are also
commonly patronized by adults. Finally, the burden on law-abiding responsible citizens who
have obtained a license to carry concealed (after providing four character references, completing
numerous hours of firearms training, and satisfied the demands of a licensing officer) appears
even more unjustified when one considers that public libraries (which are often quite responsive
to the needs of their patrons) are more than capable of instituting policies prohibiting concealed
carry themselves.
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“[a]s part of [his] activities with [his] grandchildren . . . [he] . . . routinely take[s] [his] grandkids
to Thatcher State Park, in Albany County, where [they] utilize the ... playground for children”;
and (5) “[he] intend[s] to carry [his] firearm when [his] family visits the Park in the future,
something that occurs and will continue to occur on at least a monthly basis.” (Dkt. No. 1,
Attach. 10, at 49 1, 4, 7-8 [Terrille Decl.].) Because the State Defendants waved their right to
cross-examine Plaintiff Terrille at the Preliminary Injunction Hearing on October 25, 2022, the
Court takes Plaintiff Terrille at his word. (Dkt. No. 58 [Stipulation].)

Based on the fact that Plaintiff Terrille has alleged he has frequently carried concealed in
public playgrounds and public parks and will do so again, the Court finds he has asserted a
sufficiently concrete and imminent intent to violate this provision of the CCIA. See, e.g.,
Houston, 733 F.3d at 1332-37 (finding that “the alleged violations of [the plaintiff's] statutory
rights under Title IIT may constitute an injury-in-fact, even though he is a mere tester of ADA
compliance,” and that the plaintiff had alleged particularized facts demonstrating that he
“frequent[ly]” visited the area near defendant's property and would “likely”” do so again).
Moreover, based on the brazen nature of Plaintiff Terrille’s intended defiance, and the fact of the
recent publicization of the CCIA (including its sensitive-location provision) in New York
State,?® the Court finds that a sign of Plaintiff Terrille’s “concealed” handgun is likely to both (1)

occur and (2) result in a complaint from a concerned citizen.?¢

= See, supra, note 16 of this Decision.

26 See, supra, note 17 of this Decision.
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With regard to the proper Defendants to this challenge, the Court finds that Defendant
Soares is a proper Defendant to Plaintiff Terrille’s challenge with regard to “public playgrounds”
and “public parks” because Soares is the District Attorney of Albany County. (Dkt. No. 1, atq 1
[Compl.].) Because of this capacity, and because of the stated policy of both the Governor and
the New York State Police,?’ the Court finds that Defendant Soares has been charged with the
specific duty to enforce the CCIA. See, e.g., Maloney v. Cuomo, 470 F. Supp.2d 205, 211
(E.D.N.Y. 2007) (finding district attorney to be proper defendant to statute prohibiting the in-
home possession of nunchaku) (citing Baez v. Hennessy, 853 F.2d 73, 76 [2d Cir. 1988] for the
point of law that “[1]t is well established in New York that the district attorney, and the district
attorney alone, should decide when and in what manner to prosecute a suspected offender”),
vacated on other grounds, Maloney v. Cuomo, 390 F. App'x 29 (2d Cir. 2010).

The Court also finds that Defendant Nigrelli is a proper Defendant to Plaintiff Terrille’s
challenge with regard to “public playgrounds” and “public parks” (particularly Thatcher State
Park) for the same reasons as stated above in Part III1.A.2.b. of this Decision.

Also with regard to “public playgrounds,” on September 19, 2022, Plaintiff Leman swore
that, as a volunteer firefighter, he has “responded to calls at . . . libraries.” (Dkt. No. 1, Attach. 5,
at J 6 [Leman Decl.].) However, he has not sworn that he intends to carry concealed in a library
in the immediate future (or even that, based on his prior experience, there is a reasonable chance
that he will likely do so in the next 90 days as part of his job as a volunteer firefighter). (/d.) As
a result, the Court cannot find that Plaintiff Leman has standing to challenge this regulation as it

regards “public playgrounds.”

27 See, supra, note 18 of this Decision.
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However, with regard to “public parks,” Plaintiff Johnson swore as follows: (1) he lives
in Onondaga County, possesses a New York State concealed-carry license, and “routinely
carr[ies] [his] handgun concealed when [he] leave[s] home” except in “courthouses, schools,
government buildings, or the other obvious ‘sensitive places’”; (2) “[he] consider[s] [him]self to
be an outdoorsman[] [and] an avid fisherman, and routinely go[es] on hiking and camping trips
throughout the state, including in numerous parks covered by the CCIA . .. ”; (3) “[f]or example,
many times recently [he has] gone fishing in Mercer Park on the Seneca River in Baldwinsville,
New York™ (in Onondaga County); (5) “[he] intend[s] to continue to carry [his] firearm when
[he] go[es] fishing in Mercer Park™; (6) “[a]lthough [he] cannot provide a definitive day and time
that this will next occur, it is safe to say that [he] will go fishing within the next month, before
the water gets too cold and the bass stop biting”; (7) “[i]n addition, [he] currently ha[s] plans
with [his] wife to take a trip in October of 2022, to include a tour of several state parks within
New York, where [they] will engage in various recreational activities such as fishing and
sightseeing...”; (8) “[f]or example, as part of [their] trip, [they] plan to visit Bowman
Lake State Park™ (in Chenango County); (9) he “intend[s] to” carry his licensed concealed
handgun “on this upcoming trip”; and (10) “[d]uring New Y ork winters, [he and his wife] often
take extended snowmobile trips throughout public parks . . ., often participating in . . .
competitions where snowmobilers are required to follow a prescribed course and check in
various locations along the way . ...” (Dkt. No. 1, Attach. 3, at 9 1, 4, 6-9, 12 [Johnson Decl.].)
Because the State Defendants waved their right to cross-examine Plaintiff Johnson at the
Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff Johnson at his

word. (Dkt. No. 58 [Stipulation].)
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Based on the fact that Plaintiff Johnson has alleged he has frequently carried concealed in
public parks and will do so again soon, the Court finds he has asserted a sufficiently concrete and
imminent intent to violate this provision of the CCIA. See, e.g., Houston, 733 F.3d at 1332-37.
Moreover, based on the brazen nature of Plaintiff Johnson’s intended defiance, and the fact of
the recent publicization of the CCIA (including its sensitive-location provision) in New York
State,® the Court finds that a sign of Plaintiff Johnson’s “concealed” handgun is likely to both
(1) occur and (2) result in a complaint from a concerned citizen.?’

With regard to the proper Defendants to this challenge, the Court finds that Defendants
Conway (the Sheriff of Onondaga County) has the “county-wide” duty “enforce the laws of the
State of New York, including the CCIA.” (Dkt. No. 1, at 4 13 [Compl.]; Dkt. No. 35, atq 13
[Cnty. Defs.” Answer].) Similarly, the Court finds that Defendant Fitzpatrick (the District
Attorney of Onondaga County) has “a duty to conduct prosecutions for crimes and offenses
cognizable by the courts of Onondaga County.” (Dkt. No. 1, atq 12 [Compl.]; Dkt. No. 35, at §
12 [Cnty. Defs.” Answer].)

The Court finds that Defendants Conway and Fitzpatrick are proper Defendants to
Johnson’s challenge with regard to “public parks” (and in particular Mercer Park in
Baldwinsville) despite these Defendants’ stated policy that violators of the CCIA will (1) “have
their weapons confiscated while prosecutors investigate any other criminal activity,” and (2) be
“referred to the judge who granted them concealed-carry licenses in the first place, possibly

leading to the revocation of their carry privileges.” (Id.) This is because the Court finds it likely

2 See, supra, note 16 of this Decision.

29 See, supra, note 17 of this Decision.
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that Plaintiff Johnson would be handed a legal document in exchange for his handgun by a
member of Defendant Conway’s Department (whether that document come in the form of a
summons, a desk appearance ticket or a mere contraband receipt form). And the authority for the
exchange, according to the courteous Deputy Sherriff, would be paragraph “d” of Section 4 of
the CCIA. Standing may not be evaded by even the most reluctant of defendants in a CCIA case
by saying that he or she is “only” going to enforce the CCIA to the limited extent of seizing the
license holder’s valuable personal property (purchased for self-defense), because such a seizure
is pursuant to a criminal proceeding initiated under the CCIA, and the right in question is one
enumerated in the Constitution. Finally, the Court also finds that Defendant Nigrelli is a proper
Defendant to Plaintiff Johnson’s challenge with regard to “public parks” (particularly with regard
to Bowman Lake State Park) for the same reasons as stated above in Part I1I.A.2.b. of this
Decision.

Also with regard to “public parks,” on September 19, 2022, Plaintiff Leman swore as
follows: (1) he lives in the Town of Windham (in Greene County), where he has “routinely
carried [his] handgun concealed when [he] leave[s] home™; (2) he is also “a volunteer firefighter
in the Windham Fire District,” where he is “on call 24 hours a day, 7 days a week” (without “any
opportunity to go home, to change clothes or . . . disarm and stow [his] firearm,” causing there to
have been “times that [he has] responded to an emergency call while armed” both within the Fire
District and outside of it (including at locations that are now deemed “sensitive”); (3) “the
Catskills Park surrounds the town of Windham, New York,” which “means that [he] cannot leave
[his] small town with a firearm, without entering the park, and thus violating the CCIA”; and (4)

“[1]eft with no reasonable choice, [he] intend[s] to bring [his] firearm when [he] leave[s] home to
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travel outside of Windham, New York, which will take [him] through state parkland, in violation
of the CCIA.” (Dkt. No. 1, Attach. 5, at 49 1, 4-7, 32 [Leman Decl.].) Again, because the State
Defendants waved their right to cross-examine Plaintiff Leman at the Preliminary Injunction
Hearing on October 25, 2022, the Court takes Plaintiff Leman at his word. (Dkt. No. 58
[Stipulation].)

Based on the fact that Plaintiff Leman has sworn that he has frequently carried concealed
in public parks and will do so again soon, the Court finds he has asserted a sufficiently concrete
and imminent intent to violate this provision of the CCIA. See, e.g., Houston, 733 F.3d at 1332-
37. Moreover, based on the brazen nature of Plaintiff Leman’s intended defiance, and the fact of
the recent publicization of the CCIA (including its sensitive-location provision) in New York
State,® the Court finds that a sign of Plaintiff Leman’s “concealed” handgun is likely to both (1)
occur and (2) result in a complaint from a concerned citizen.>!

With regard to the proper Defendants to this challenge, Defendant Stanzione serves the
District Attorney of Greene County. (Dkt. No. 1, at § 18 [Plfs.” Compl.]; Dkt. No. 1, Attach. 44,
at J 18 [Mann Decl.].) Because of this capacity, and because of the stated policy of both the
Governor and the New York State Police,* the Court finds that Defendant Stanzione has been
charged with the specific duty to enforce the CCIA. See, e.g., Maloney v. Cuomo, 470 F.
Supp.2d 205, 211 (E.D.N.Y. 2007) (finding district attorney to be proper defendant to statute

prohibiting the in-home possession of nunchaku) (citing Baez v. Hennessy, 853 F.2d 73, 76 [2d

30 See, supra, note 16 of this Decision.
3 See, supra, note 17 of this Decision.
32 See, supra, note 18 of this Decision.
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Cir. 1988] for the point of law that “[i]t is well established in New York that the district attorney,
and the district attorney alone, should decide when and in what manner to prosecute a suspected
offender”), vacated on other grounds, Maloney v. Cuomo, 390 F. App'x 29 (2d Cir. 2010). The
Court also finds that Defendant Nigrelli is a proper Defendant to Plaintiff Leman’s challenge
with regard to “public parks” (particularly the Catskills State Park) for the same reasons as stated
above in Part II1.A.2.b. of this Decision.

Finally, with regard to “zoos,” on September 19, 2022, Plaintiff Johnson (whose other
relevant declaration testimony was previously summarized in this part of the Court’s Decision)
swore as follows: (1) “[his] wife and [he] frequently visit the Rosamond Gifford Zoo in
Syracuse, at least once or twice every fall, so that [his] wife can see the otters and wolves, which
are her favorites”; (2) “[they] will visit the zoo this fall as well, at least once, within the next 90
days”; and (3) he “intend[s] to carry [his] firearm when [his] wife and [he] visit the Rosamond
Gifford Zoo.” (Dkt. No. 1, Attach. 3, at § 17 [Johnson Decl.].) Again, because the State
Defendants waved their right to cross-examine Plaintiff Johnson at the Preliminary Injunction
Hearing on October 25, 2022, the Court takes Plaintiff Johnson at his word. (Dkt. No. 58
[Stipulation].)

Based on the fact that Plaintiff Johnson has sworn that he has frequently carried
concealed in zoos, and will do so again soon, the Court finds he has asserted a sufficiently
concrete and imminent intent to violate this provision of the CCIA. See, e.g., Houston, 733 F.3d
at 1332-37. Moreover, based on the brazen nature of Plaintiff Johnson’s intended defiance, and

the fact of the recent publicization of the CCIA (including its sensitive-location provision) in
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New York State,* the Court finds that a sign of Plaintiff Johnson’s “concealed” handgun is
likely to both (1) occur and (2) result in a complaint from a concerned citizen.>*

With regard to the proper Defendants to Plaintiff Johnson’s challenge, the Court finds
that Defendants Conway, Fitzpatrick and Nigrelli are proper Defendants to Johnson’s challenge
with regard to zoos for the reasons stated above in this part of the Court’s Decision. Similarly,
the Court finds that Defendant Cecile is a proper Defendant to this challenge, because the
Rosamond Gifford Zoo (although owned by Onondaga County and not the City of Syracuse) is
located within the City, within a city park in fact (Burnet Park).

Granted, if Plaintiff Johnson were discovered by a protective mother to be carrying
concealed in the zoo (and the Court finds that discovery likely, given Johnson’s brazen intent to
violate the law), some uncertainty appears to exist regarding whether her 911 call would result in
the dispatching of a Syracuse Police Officer or a County Deputy Sherriff. (Dkt. No. 47, Attach.
8, at q 8 [Decl. of Syracuse Parks Commissioner, swearing only that “I understand that the Zoo
is owned, controlled, and operated by the County of Onondaga”] [emphasis added].) However,
the Court has little doubt that, if there were a gun incident reported at the zoo, the Syracuse
Police Department would promptly respond (in addition to any County Park Ranger available).
(Dkt. No. 47, Attach. 9, at 9, n.8 [Def. Cecile’s Memo. of Law, conceding, “With the Zoo being

located within the City of Syracuse, Chief Cecile does not doubt that SPD has jurisdiction to

make arrests, and would indeed respond to high priority calls or crimes in progress . . .”].)
3 See, supra, note 16 of this Decision.
4 See, supra, note 17 of this Decision.
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The Court retains this confidence, regardless of whether Plaintiff Johnson were
discovered to be in violation of this regulation while inside the zoo, in the zoo’s parking lot, or
walking to the zoo (through Burnet Park). Regardless of the precise location, the Court finds it
likely that Plaintiff Johnson would be handed a summons, a desk appearance ticket or a
contraband receipt form in exchange for his handgun by a member of the Syracuse Police
Department, of which Defendant Cecile is the Chief. And the authority for the exchange,
according to the courteous police officer, would be paragraph “d” of Section 4 of the CCIA. As
the Court stated earlier, sanding may not be evaded by even the most reluctant of defendants in a
CCIA case by saying that he or she is “only” going to enforce the CCIA to the limited extent of
seizing the license holder’s valuable personal property (purchased for self-defense), because such
a seizure is pursuant to a criminal proceeding initiated under the CCIA, and the right in question
is one enumerated in the Constitution.

In light of all of this evidence, the Court finds that each of these Plaintiffs (i.e., Terrille,
Johnson and Leman) has shown (1) an injury in fact (i.e., the denial of his right to armed self-
defense in public under the Second Amendment caused through a credible threat of enforcement
of this regulation), (2) a sufficient causal connection between the injury and the conduct
complained of (i.e., the fact that Defendants Soares, Nigrelli, Conway, Fitzpatrick, Stanzione,
and Cecile have sufficiently threatened to enforce Section 4 of the CCIA against one or more of
three Plaintiffs in accordance with their duty to do so), and (3) a likelihood that a favorable
decision from this Court will cause the injury to be redressed by these six Defendants (who,

again, each has the specific duty to enforce Section 4).
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For all of these reasons, the Court finds that Plaintiff Terrille has standing to challenge
this regulation as it regards “public playgrounds” and “public parks,” and that Defendants Soares
and Nigrelli are proper Defendants to that challenge. Similarly, the Court finds that Plaintiff
Johnson has standing to challenge this regulation as it regards “public parks,” and that
Defendants Conway, Fitzpatrick and Nigrelli are proper Defendants to that challenge. The Court
also finds that Plaintiff Leman has standing to challenge this regulation as it regards “public
parks,” and that Defendants Stanzione and Nigrelli are proper Defendants to that challenge.
Finally, the Court finds that Plaintiff Johnson has standing to challenge this regulation as it
regards “zoos,” and that Defendants Conway, Fitzpatrick, Nigrelli and Cecile are proper
Defendants to that challenge.

e. “|T]he location of any program ... that provides services to
children, youth, ... any legally exempt childcare provider ...”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations:
[T]he location of any program licensed, regulated, certified, funded, or
approved by the office of children and family services that provides
services to children, youth, or young adults, any legally exempt childcare
provider; a childcare program for which a permit to operate such program
has been issued by the department of health and mental hygiene pursuant
to the health code of the city of New York ...
The only Plaintiffs who come close to alleging or asserting a concrete intention to carry
concealed in one of the locations listed in this regulation in the immediate future are Plaintiffs
Leman and Mann. More specifically, on September 19, 2022, Plaintiff Leman swore that, as a

volunteer firefighter, he has “responded to calls at . . . nurseries [and] daycares.” (Dkt. No. 1,

Attach. 5, at § 6 [Leman Decl.].) However, Plaintiff Leman does not swear that he intends to
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carry concealed in a particular nursery or daycare in the immediate future (or even that, based on
his prior experience, there is a reasonable chance that he will likely do so in the next 90 days as
part of his job as a volunteer firefighter). (/d.) As a result, the Court cannot find that Plaintiff
Leman has standing to challenge this regulation. The Court reaches a similar conclusion with
regard to Plaintiff Mann.

Granted, on September 19, 2022, Plaintiff Mann swore in his declaration that, in the
immediate future, he intends to continue to carry his licensed handgun concealed in his church’s
“nursery” and “Sunday School,” which “cater|s] to the younger members of our congregation,”
as well at the church’s “local homeschool coop” where his “church at times operates as a school
for the education of children.” (Dkt. No. 1, Attach. 9, at 49 30-31 [Mann Decl.].) However,
Plaintiff Mann does not expressly assert that his church’s “nursery,” “Sunday School” or
“homeschool coop” are (1) “licensed, regulated, certified, funded, or approved by the office of
children and family services,” (2) a “legally exempt childcare provider,” or (3) the recipient of “a
permit to operate ... by the department of health and mental hygiene pursuant to the health code
of the city of New York.” (/d.) This omission appears to have been intentional, given the
specificity of this regulation and the otherwise detailed-nature of this portion Plaintiff Mann’s
Declaration. (See id. [expressing referencing “subsection f” and “subsection m” of Section 4 of
the CCIA].)

Based on a careful consideration of the State Defendants’ continued challenge to the
sufficiency of the Complaint and declaration testimony with regard to this paragraph (and in the
absence of elaborative testimony at the Preliminary Injunction Hearing), the Court finds that the

State Defendants are correct: this testimony fails to meet the standard articulated and applied in
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the Court’s Decision and Order in Antonyuk 1. Antontuk I, 2022 WL 3999791, at *10-23. Asa
result, the Court reconsiders this portion of its Decision and Temporary Restraining Order of
October 6, 2022, and denies Plaintiffs” motion for a preliminary injunction with regard to this
regulation for lack of standing.

f. “[N]ursery schools, preschools, and summer camps”

The Court begins its analysis of this regulation by observing that, with regard to the
extent to which the regulation applies to “summer camps,” Plaintiffs have alleged as follows in
their Complaint:

Likewise, the church has a nursey, Sunday School, and a Junior Church.

The CCIA appears to separately prohibit the Pastor, church staff, and the

church security from providing security to their children, as it bans

firearms at “nursery schools, preschools, and summer camps” (subsection

f). Pastor Mann intends to not comply with this restriction. Id. at § 30.
(Dkt. No. 1, atq 192 [Compl.].) However, Plaintiff Mann’s declaration never swears that his
church operates a “summer camp” or that its “Junior Church” attends a “summer camp.” (Dkt.
No. 1, at § 30 [Mann Decl.].) Based on a careful consideration of the State Defendants’
continued challenge to the sufficiency of the Complaint testimony with regard to “summer
camps” (and in the absence of elaborative testimony at the Preliminary Injunction Hearing), the
Court finds the State Defendants are correct: this testimony fails to meet the standard articulated
and applied in the Court’s Decision and Order in Antonyuk I. Antontuk I, 2022 WL 3999791, at

*10-23. As aresult, the Court reconsiders this portion of its Decision and Temporary

Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for a preliminary injunction
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with regard to “summer camps” for lack of standing.* However, the Court reaches a different
conclusion with regard to this regulation as it regards “[n]ursery schools” and “preschools.”

On September 19, 2022, Plaintiff Mann (whose other relevant declaration testimony is
summarized above in Part I1I.A.2.b. of the Court’s Decision) swore as follows: (1) “Fellowship
Baptist Church has a nursery, a Sunday School, and a Junior Church, both of which cater to the
younger members of our congregation”; (2) it also has a “local homeschool coop” where his
“church at times operates as a school for the education of children; and (3) Plaintiff Mann
“cannot comply with th[e] [CCIA’s] restriction [with regard to ‘nursery schools’ and
‘preschools’], and [he] intend[s] to continue to possess firearms on church property to protect
[his] entire congregation, including [his] children.” (Dkt. No. 1, Attach. 9, at 99 30-31 [Mann
Decl.].) Again, because the State Defendants waved their right to cross-examine Plaintiff Mann
at the Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff Mann at his
word. (Dkt. No. 58 [Stipulation].)

Although the Court acknowledges the inference that must be drawn that at least some
children in the “nursery” will receive schooling, and/or that at least some children under age five

patronize the “local homeschool coop,” the Court finds those inferences to be reasonable based

3 The Court would add only that, even if this finding of lack of standing were incorrect, the
Court would, after more carefully considering the standard set forth in NYSRPA, and the apparent
justification for the numerous historical analogues prohibiting guns in schools, deny Plaintiffs’
motion to the extent it regards children’s “summer camps”: the burdensomeness of this
regulation (i.e., its burden versus its justification) appears proportionate to the burdensomeness
of its historical analogues. The Court cannot reach the same conclusion, however, with regard to
adult “summer camps,” which this vague paragraph of Section 4 of the CCIA apparently covers
for some reason. To the extent that reason is because children are sometimes present in such
adult summer camps, the Court finds that reason to constitute an inadequate justification for this

prohibition, as compared to the relevant historical analogues currently before the Court.
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on the nature of homeschooling and the circumstances asserted (including the small size and
active nature of the congregation).

Based on the fact that Plaintiff Mann has sworn that he has frequently carried concealed
in the “[n]Jursery schools” and “preschool” set forth in this regulation, and will do so again soon,
the Court finds he has asserted a sufficiently concrete and imminent intent to violate this
provision of the CCIA. See, e.g., Houston, 733 F.3d at 1332-37. Moreover, based on the brazen
nature of Plaintiff Mann’s intended defiance,>® the fact that at least one of his congregants is a
member of local law enforcement,?” and the fact of the recent publicization of the CCIA
(including its sensitive-location provision) in New York State,® the Court finds that a sign of
Plaintiff Mann’s “concealed” handgun is likely to both (1) occur and (2) result in a complaint
from a concerned citizen.?® With regard to the proper Defendants to Plaintiff Mann’s challenge
to this regulation, the Court finds that Defendants Hilton, Oakes and Nigrelli are proper
Defendants to Mann’s challenge for the reasons stated above in Part II1.A.2.b. of this Decision.

In light of all of this evidence, the Court finds that Plaintiff Mann has shown (1) an injury
in fact (i.e., the denial of his right to armed self-defense in public under the Second Amendment
caused through a credible threat of enforcement of this regulation), (2) a sufficient causal
connection between the injury and the conduct complained of (i.e., the fact that Defendants

Hilton, Oakes and Nigrelli have sufficiently threatened to enforce Section 4 of the CCIA against

36 See, supra, note 15 of this Decision.
37 See, supra, note 16 of this Decision.
38 See, supra, note 16 of this Decision.
ke See, supra, note 17 of this Decision.
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Plaintiff Mann in accordance with their duty to do so), and (3) a likelihood that a favorable
decision from this Court will cause the injury to be redressed by these three Defendants (who,
again, each has the specific duty to enforce Section 4).

For all of these reasons, the Court finds that Plaintiff Mann has standing to challenge this
regulation as it regards ““[n]ursery schools” and “preschools,” and that Defendants Hilton,
Oakes and Nigrelli are proper Defendants to that challenge.

g. “|T]he location of any program ... regulated, ... operated, or
funded by the office for people with developmental disabilities”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations: “[T]he location of any program licensed,
regulated, certified, operated, or funded by the office for people with developmental disabilities.”

Based on a careful consideration of the State Defendants’ continued challenge to the
sufficiency of the Complaint and testimony with regard to this paragraph (and in the absence of
elaborative testimony at a Preliminary Injunction Hearing), the Court finds they are correct: none
of the six Plaintiffs has alleged or sworn a sufficiently concrete intention to carry concealed in
any of the locations listed in this regulation in the immediate future. (See generally Dkt. No. 1
[PIfs.” Compl.]; Dkt. No. 1, Attach. 3 [Johnson Decl.]; Dkt. No. 1, Attach. 4 [Sloane Decl.]; Dkt.
No. 1, Attach. 5 [Leman Decl.]; Dkt. No. 1, Attach. 8 [Antonyuk Decl.]; Dkt. No. 1, Attach. 9
[Mann Decl.]; Dkt. No. 1, Attach. 10 [Terrille Decl.].) As a result, the Court reconsiders this
portion of its Decision and Temporary Restraining Order of October 6, 2022, and denies
Plaintiffs’ motion for a preliminary injunction with regard to this regulation for lack of standing.

h. “|T]he location of any program ... regulated, ... operated, or
funded by [the] office of addiction services and supports”
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In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations: “[T]he location of any program licensed,
regulated, certified, operated, or funded by office of addiction services and supports.”

The only Plaintiff who comes close to alleging or asserting a concrete intention to carry
concealed in one of the locations listed in this regulation in the immediate future is Plaintiff
Mann, who swears in his declaration that, in the immediate future, he intends to continue to carry
his licensed handgun concealed in his church’s “RU Recovery program,” including on church
property, because drug users are often “high on drugs” and “unpredictable.” (Dkt. No. 1, Attach.
9, at 49 28-29 [Mann Decl.].) However, Plaintiff Mann does not expressly assert that his
church’s “RU Recovery program” is “licensed, regulated, certified, operated, or funded by office
of addiction services and supports.” (Id.) This omission appears to have been intentional, given
the specificity of this regulation and the otherwise detailed-nature of this portion of Plaintiff
Mann’s Declaration. (See id. at § 29 [expressing referencing “subsection b” of Section 4 of the
CCIA])

Based on a careful consideration of State Defendants’ continued challenge to the
sufficiency of the Complaint and testimony with regard to this paragraph (and in the absence of
elaborative testimony at a Preliminary Injunction Hearing), the Court reaches the same
conclusion regarding this regulation as it reached with regard to the regulation “2(g)” for the
reasons stated above in Part II1.B.2.g. of this Decision. It therefore reconsiders that portion of its
Decision and Temporary Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for
a preliminary injunction with regard to this regulation for lack of standing.

i. “|T]he location of any program ... regulated, ... operated, or
funded by the office of mental health”
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In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations: “[T]he location of any program licensed,
regulated, certified, operated, or funded by the office of mental health.” Again, based on a
careful consideration of the State Defendants’ continued challenge to the sufficiency of the
Complaint and testimony with regard to this paragraph (and in the absence of elaborative
testimony at a Preliminary Injunction Hearing), the Court reaches the same conclusion regarding
this regulation as it reached with regard to the regulation “2(g)” for the reasons stated above in
Part II1.B.2.g. of this Decision. It therefore reconsiders that portion of its Decision and
Temporary Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for a preliminary
injunction with regard to this regulation for lack of standing.

j “|T]he location of any program ... regulated, ... operated, or
funded by the office of temporary and disability assistance”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations: “[T]he location of any program licensed,
regulated, certified, operated, or funded by the office of temporary and disability assistance.”
Again, based on a careful consideration of the States Defendants’ continued challenge to the
sufficiency of the Complaint and testimony with regard to this paragraph (and in the absence of
elaborative testimony at a Preliminary Injunction Hearing), the Court reaches the same
conclusion regarding this regulation as it reached with regard to the regulation “2(g)” for the
reasons stated above in Part II1.B.2.g. of this Decision. It therefore reconsiders that portion of its
Decision and Temporary Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for

a preliminary injunction with regard to this regulation for lack of standing.
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k. “|H]omeless shelters, ... family shelters, ... domestic violence
shelters, and emergency shelters”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations: “homeless shelters, runaway homeless youth
shelters, family shelters, shelters for adults, domestic violence shelters, and emergency shelters,
and residential programs for victims of domestic violence.”

The only Plaintiffs who come close to alleging or asserting a concrete intention to carry
concealed in one of the locations listed in this regulation in the immediate future are Plaintiffs
Leman and Mann. More specifically, on September 19, 2022, Plaintiff Leman swore that, as a
volunteer firefighter, he has “responded to calls at . . . shelters.” (Dkt. No. 1, Attach. 5, at§ 6
[Leman Decl.].) However, Plaintiff Leman does not swear that he intends to carry concealed in a
particular shelter in the immediate future (or even that, based on his prior experience, there is a
reasonable chance that he will likely do so in the next 90 days as part of his job as a volunteer
firefighter). (I/d.) As aresult, the Court cannot find that Plaintiff Leman has standing to
challenge this regulation as it regards “shelters.” The Court reaches a similar conclusion with
regard to Plaintiff Mann.

On September 19, 2022, Plaintiff Mann swore in his declaration as follows: (1) “[i]n
addition to the church ministry, Fellowship Baptist Church provides and has provided counseling
and assistance . . . to the homeless, youth, in the domestic violence and abuse setting, and others;
(2) carrying a licensed concealed handgun in such locations is necessary for the “ability [of the
church ministry] to provide security for those under [its] care”; and (3) “[i]ndeed, there has been
more than one situation over my years as a pastor where the security of [Plaintiff Mann], [his]

family, and the members of [his] church has been far from a guarantee,” and “[i]n situations, [he
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has] felt [it] necessary to be armed with my handgun, not in any way wishing to use it, but being
prepared to defend [him]self and others if the need arose.” (Dkt. No. 1, Attach. 9, at 44 26-27
[Mann Decl.].) However, Plaintiff Mann has not sufficiently sworn that he intends to visit such a
shelter in the immediate future or that he would even carry his licensed concealed handgun there
in violation of the CCIA. (See generally Dkt. No. 1, Attach. 9 [Mann Decl.].)

Again, based on a careful consideration of the State Defendants’ continued challenge to
the sufficiency of the Complaint and testimony with regard to this paragraph (and in the upon
closer examination of the Complaint and declarations (and in the absence of elaborative
testimony at the Preliminary Injunction Hearing), the Court finds they are correct: this testimony
fails to meet the standard articulated and applied in the Court’s Decision and Order in Antonyuk
1. Antontuk I, 2022 WL 3999791, at *¥10-23. As a result, the Court reconsiders this portion of its
Decision and Temporary Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for

a preliminary injunction with regard to this regulation for lack of standing.*’

40 To the extent this finding is in error, the Court would have found that, based on a
comparison of the burdensomeness of this regulation to the burdensomeness of its historical
analogues, this regulation appears to be disproportionately burdensome. For the sake of brevity,
the Court will not linger on the dearth of historical analogues prohibiting the carrying of arms in
historical locations such “alms houses,” because the State Defendants would likely (and
incorrectly) object that such analogues would be “historical twin[s]” or “dead ringers” (which are
not required under NYSRPA). More important is the fact that, even if the Court were to rely on
the laws referenced in this Decision prohibiting firearms in churches and schools, the Court
would find that the reasons for those laws (i.e., bringing peace to religious congregations
especially during services, and protecting locations densely populated by children) are not
sufficiently similar to the State Defendants’ purported reason for this provision (to protect
“vulnerable populations”). (Dkt. No. 48, at 83.) The Court notes, while it has little doubt that
the types of shelters visited by Plaintiff Mann often contain children, the State Defendants
adduce no evidence that those shelters are as densely populated by children as are schools.
Moreover, the presence of adults in those locations would appear to increase the need of visiting
volunteers for safety, as the pistol-packing-pastor Plaintiff Mann swears in his declaration.
Finally, it bears remembering that the firearms in question would be carried (concealed) by
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| “[R]esidential settings licensed, certified, regulated, funded, or
operated by the department of health”

Again, based on a careful consideration of the State Defendants’ continued challenge to
the sufficiency of the Complaint and testimony with regard to this paragraph (and in the absence
of elaborative testimony at a Preliminary Injunction Hearing), the Court reaches the same
conclusion regarding this regulation as it reached with regard to the regulation “2(g)” for the
reasons stated above in Part I11.B.2.g. of this Decision. It therefore reconsiders that portion of its
Decision and Temporary Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for
a preliminary injunction with regard to this regulation for lack of standing.

m. “|A]ny building or grounds ... of any educational institutions,
colleges ..., school districts ... , private schools ...”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations:

[I]n or upon any building or grounds, owned or leased, of any
educational institutions, colleges and universities, licensed private career
schools, school districts, public schools, private schools licensed under
article one hundred one of the education law, charter schools, non-public
schools, board of cooperative educational services, special act schools,
preschool special education programs, private residential or non-
residential schools for the education of students with disabilities, and any
state-operated or state-supported schools...

To the extent that this regulation regards specified locations other than “school districts,”
the Court finds that the only Plaintiffs have come close to alleging or swearing a sufficiently

concrete intention to carry concealed in these places in the immediate future are Plaintiff Leman

individuals who have provided four character references, completed numerous hours of firearms
training, and satisfied the demands of a licensing officer, and that (under the prior law) shelters
were free to post a sign excluding license holders from carrying concealed there.
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(with regard to “schools”) and Plaintiff Man (with regard to “school districts.”). (See generally
Dkt. No. 1 [Plfs.” Compl.]; Dkt. No. 1, Attach. 3 [Johnson Decl.]; Dkt. No. 1, Attach. 4 [Sloane
Decl.]; Dkt. No. 1, Attach. 5 [Leman Decl.]; Dkt. No. 1, Attach. 8 [Antonyuk Decl.]; Dkt. No. 1,
Attach. 9 [Mann Decl.]; Dkt. No. 1, Attach. 10 [Terrille Decl.].)

More specifically, on September 19, 2022, Plaintiff Leman swore that, as a volunteer
firefighter, he has “responded to calls at . . . schools.” (Dkt. No. 1, Attach. 5, at q 6 [Leman
Decl.].) However, Plaintiff Leman does not swear that he intends to carry concealed in a
particular school in the immediate future (or even that, based on his prior experience, there is a
reasonable chance that he will likely do so in the next 90 days as part of his job as a volunteer
firefighter). (Id.) As aresult, the Court cannot find that Plaintiff Leman has standing to
challenge this regulation as it regards “schools.” The Court reaches a similar conclusion with
regard to Plaintiff Mann.

On September 19, 2022. Plaintiff Mann swore that (1) “Fellowship Baptist Church has a
“local homeschool coop” where his “church at times operates as a school for the education of
children,” and (2) he “intend[s] to continue to possess firearms on church property to protect
[his] entire congregation, including [his] children.” (Dkt. No. 1, Attach. 9, at 99 30-31 [Mann
Decl.].) Again, because the State Defendants waved their right to cross-examine Plaintiff Mann
at the Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff Mann at his
word. (Dkt. No. 58 [Stipulation].)

Plaintiff Mann does not indicate whether his church’s “local homeschool coop” (or his
previously referenced “nursery” school) constitutes a “private school[] licensed under article one

hundred one of the education law” under this regulation. Furthermore, the Court cannot find
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that his school district is sufficiently involved in his challenge based merely on its role of
overseeing and approving homeschool curricula. See N.Y. Educ. Law § 101(c)(5) (setting forth
the “[p]Jrocedures for development and review of an individualized home instruction plan
(IHIP)”); Bradstreet v. Sobol, 650 N.Y.S.2d 402, 403 (N.Y. App. Div., 3d Dep’t 1996) (“That
the superintendent of the local school district oversees and approves the home-school instruction
provided by plaintiff (see 8 NYCRR 100.10[c][5]) does not make plaintiff's daughter a ‘regularly
enrolled’ student of the district.”). In any event, Plaintiff Mann’s school district does not appear
to “own[] or lease[]” the “building or grounds” used by the church’s local homeschool coop, for
purposes of this regulation.

As a result, upon closer examination, the Court finds finding that Plaintiff Mann has not
established standing to challenge this regulation. It therefore reconsiders that portion of its
Decision and Temporary Restraining Order of October 6, 2022, and denies Plaintiffs’ motion for
a preliminary injunction with regard to this regulation for lack of standing.

n. “|A]ny place, conveyance, or vehicle used for public
transportation or public transit ...”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations:
[A]ny place, conveyance, or vehicle used for public transportation or
public transit, subway cars, train cars, buses, ferries, railroad, omnibus,
marine or aviation transportation; or any facility used for or in connection
with service in the transportation of passengers, airports, train stations,
subway and rail stations, and bus terminals ...
Based on a careful consideration of the State Defendants’ continued challenge to the

sufficiency of the Complaint and declaration testimony with regard to this paragraph (and in the

absence of elaborative testimony at the Preliminary Injunction Hearing), the Court finds that the
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only Plaintiffs who arguably allege or assert a concrete intention to carry concealed in one of the
locations listed in this regulation in the immediate future are Plaintiff Leman regarding “vehicles
used for public transit,” Plaintiff Mann regarding “buses” (and vans), and Plaintiff Terrille
regarding ““aviation transportation” and “‘airports.”

With regard to “vehicles used for public transit,” on September 19, 2022, Plaintiff Leman
swore that, as a volunteer firefighter, he has “responded to calls at . . . vehicles used for public
transit.” (Dkt. No. 1, Attach. 5, at § 6 [Leman Decl.].) However, Plaintiff Leman does not swear
that he intends to carry concealed in a particular vehicle used for public transit in the immediate
future (or even that, based on his prior experience, there is a reasonable chance that he will likely
do so in the next 90 days as part of his job as a volunteer firefighter). (Id.) As a result, the Court
cannot find that Plaintiff Leman has standing to challenge this regulation as it regards “vehicles
used for public transit.”

With regard to “buses” (and vans), on September 19, 2022, Plaintiff Mann (whose other
relevant declaration testimony is summarized above in Part III.A.2.b. of the Court’s Decision)
swore as follows: (1) “[his] church . . . maintains both a church bus and a church van which [it]
use[s] for church business to travel to various locations”; (2) “[they] routinely take [their] own
church members, [their] youth, and members of the public with [them] when [they] travel”; and
(3) “[t]o the extent that the CCIA applies to our church bus or van, I do not intend to comply.”
(Dkt. No. 1, Attach. 9, at § 33 [Mann Decl.].) Because the State Defendants waved their right to
cross-examine Plaintiff Mann at the Preliminary Injunction Hearing on October 25, 2022, the

Court takes Plaintiff Mann (a pastor) at his word. (Dkt. No. 58 [Stipulation].)
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Granted, Plaintiff Mann does not expressly allege that he has routinely carried his
licensed handgun concealed while riding on his church’s bus in public. (Dkt. No. 1, Attach. 9, at
4/ 33 [Mann Decl.].) However, the Court finds that inference to be reasonable based on his other
sworn assertions (including his assertion that he considers it his duty to “protect [his]
congregation, including [its] children,” and his assertion that he has “frequently have traveled to
the homes of persons addicted to drugs” as part of his addiction-recovery ministry and has
“carried [his] firearm” when doing so). (/d. at 9 28, 30, 33.)

Based on the fact that Plaintiff Mann has alleged he has routinely carried his licensed
handgun concealed while riding on his church’s bus and van in public, and that he will do so
again, the Court finds he has asserted a sufficiently concrete and imminent intent to violate this
provision of the CCIA. See, e.g., Houston, 733 F.3d at 1332-37. Moreover, based on the brazen
nature of Plaintiff Mann’s intended defiance,*! the fact that at least one of his congregants is a
member of local law enforcement,* and the fact of the recent publicization of the CCIA
(including its sensitive-location provision) in New York State,* the Court finds that a sign of
Plaintiff Mann’s “concealed” handgun is likely to both (1) occur and (2) result in a complaint
from a concerned citizen.*

The State Defendants argue that Plaintiff Mann’s church bus and van do not fall in the

scope of this regulation because “the two vehicles clearly are not public transportation.” (Dkt.

4 See, supra, note 15 of this Decision.
42 See, supra, note 16 of this Decision.
# See, supra, note 16 of this Decision.
44 See, supra, note 17 of this Decision.
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No. 48, at 84 [emphasis in original].) Of course, the regulation does not expressly require the
vehicles to be “public transportation.” Rather, the regulation expressly requires them to be only
“any . . . vehicle used for public transportation or public transit . . . .” Moreover, the distinction
between a vehicle’s being used for “public transportation” and a vehicle’s being used for
transportation in public grows blurry when one considers that New York State’s regulation of
offenses against public order extends to all “public” locations. See New York v. Jackson, 944
N.Y.S.2d 715, 719 (N.Y. 2012) (explaining that a “privately owned vehicle” can be a “public
place,” for purposes of New York’s criminal law proscribing offenses against public order, if it
“is in a location that qualifies under the statute as a public place”).

In any event, the regulation lacks the words “such as” between the words “any . . .
vehicle used for public transportation or public transit,” and the words “subway cars, train cars,
buses . ...” As aresult, this regulation may be reasonably read as if to mean “any . . . vehicle
used for public transportation” or “[any] . . . buses [regardless of whether it is used for public
transportation].” Ordinarily, the Court would be reluctant to render such an unlikely
interpretation of a statute (especially a hastily cobbled-together one such as this, which contains
several typographical errors). However, this particular statute also contains numerous provisions
that rather broadly regulate concealed carry on private property (i.e., the provisions contained in
Sections 4 and 5 of the CCIA). Moreover, the fact that most of the items in the list appear to
exist only as public vehicles or conveyances gives the Court only momentary pause: some do not
exist only as public vehicles or conveyances. For example, there certainly exist private “buses,”
private “railroad” cars, and private modes of “marine or aviation transportation,” including

yachts and private planes.
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Finally, Plaintiffs persuasively argue that the State treats Plaintiff Mann’s church bus and
van as vehicles used for public transportation by requiring them to register as a “school” bus and
a “day care” van respectively. See N.Y. Veh. & Traf. Law § 509-a (“[B]us shall mean every
motor vehicle, owned, leased, rented or otherwise controlled by a motor carrier, which . . . has a
seating capacity of more than ten adult passengers in addition to the driver and which is used for
the transportation of persons under the age of twenty-one or persons of any age who are mentally
or physically disabled to a place of vocational, academic or religious instruction or religious
service including nursery schools, day care centers and camps . . . .”); “Article 19-A Guide for
Motor Carriers,” New York State Dept. of Motor Vehicles, at 4 (March 2021)

https://dmv.ny.gov/forms/cdl15.pdf (last visited Nov. 4, 2022) (“Churches are required to enroll

in 19-A if the vehicle has seating capacity to transport 11 or more adult passengers in addition to
the driver, and it is used to transport persons under the age of 21 or persons of any age who are
mentally or physically disabled to a place of religious instruction or service.”).

For all of these reasons, the Court cannot accept the State Defendants’ argument that this
regulation does not apply to Plaintiff Mann’s church bus and van. (Dkt. No. 48, at 84-89.) With
regard to the proper Defendants to Plaintiff Mann’s challenge to this regulation, the Court finds
that Defendants Hilton, Oakes and Nigrelli are proper Defendants to Mann’s challenge for the
reasons stated above in Part III.A.2.b. of this Decision.

With regard to “aviation transportation” and “airports,” on September 19, 2022, Plaintiff
Terrille (whose other relevant declaration testimony is summarized above in Part I1II.A.2.d. of the
Court’s Decision) swore as follows:

I have been planning and, within the next 60 days, I will take a trip to visit
the state of Tennessee. Since Tennessee is a constitutional carry state that
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respects the Second Amendment rights of all Americans to bear arms, |

will bring my firearm with me. I have not yet booked a flight, but I plan to

travel by airplane, departing via the Albany International Airport. . .. I

will continue watching prices, and will purchase a ticket in the coming

weeks, for travel within the next two months. . . . Since I intend to check

my firearm with my luggage in accordance with TSA regulations, which

requires declaring the firearm, I would be essentially telling authorities

that I am in illegal possession of a firearm, opening myself to prosecution

under the CCIA.
(Dkt. No. 1, Attach. 10, at § 9 [Terrille Decl.].) Because the State Defendants waved their right
to cross-examine Plaintiff Terrille at the Preliminary Injunction Hearing on October 25, 2022,
the Court takes Plaintiff Terrille at his word. (Dkt. No. 58 [Stipulation].)

Based on the fact that Plaintiff Terrille has sworn that he has frequently carried concealed
in airports (while complying with federal regulations) and will do so again soon, the Court finds
he has asserted a sufficiently concrete and imminent intent to violate this provision of the CCIA.
See, e.g., Houston, 733 F.3d at 1332-37. Moreover, based on the brazen nature of Plaintiff
Terrille’s intended defiance, and the fact of the recent publicization of the CCIA (including its
sensitive-location provision) in New York State,* the Court finds that a sign of Plaintiff

(13

Terrille’s “concealed” handgun is likely to both (1) occur and (2) result in a complaint from a
concerned citizen.*® With regard to the proper Defendants to Plaintiff Terrille’s challenge to this

regulation, the Court finds that Defendants Soares and Nigrelli are proper Defendants to

Terrille’s challenge for the reasons stated above in Part I1I.A.2.b. of this Decision.

45 See, supra, note 16 of this Decision.

46 See, supra, note 17 of this Decision.
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In light of all of this evidence, the Court finds that each of these two Plaintiffs (Mann and
Terrille) has shown (1) an injury in fact (i.e., the denial of his right to armed self-defense in
public under the Second Amendment caused through a credible threat of enforcement of this
regulation), (2) a sufficient causal connection between the injury and the conduct complained of
(i.e., the fact that Defendants Hilton, Oakes, Nigrelli and Soares have sufficiently threatened to
enforce Section 4 of the CCIA against one or both of these two Plaintiffs in accordance with
their duty to do so), and (3) a likelihood that a favorable decision from this Court will cause the
injury to be redressed by these four Defendants (who, again, each has the specific duty to enforce
Section 4).

As a result, the Court finds that, to the extent this regulation applies to “buses” (or vans),
Plaintiff Mann has standing to challenge it, and that Defendants Hilton, Oakes and Nigrelli are
proper Defendants to that challenge. Moreover, to the extent this regulation applies to “aviation
transportation” and “airports,” Plaintiff Terrille has standing to challenge it, and Defendants
Soares and Nigrelli are proper Defendants to that challenge. Otherwise, the Court reconsiders
this portion of its Decision and Temporary Restraining Order of October 6, 2022, and denies
Plaintiffs’ motion for a preliminary injunction with regard to the remainder of the locations set
forth in this regulation for lack of standing.

0. “|A]ny establishment issued a license ...where alcohol is
consumed ...”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations:

[A]ny establishment issued a license for on-premise consumption
pursuant to article four, four-A, five, or six of the alcoholic beverage
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control law where alcohol is consumed and any establishment licensed
under article four of the cannabis law for on-premise consumption . . .

Based on a careful consideration of the State Defendants’ continued challenge to the
sufficiency of the Complaint and declaration testimony with regard to this paragraph (and in the
absence of elaborative testimony at the Preliminary Injunction Hearing), the Court finds that the
State Defendants are correct: the only Plaintiffs who arguably allege or assert a concrete
intention to carry concealed in any of the locations listed in this regulation in the immediate
future are Plaintiffs Leman, Johnson and Terrille with regard to restaurants that serve alcohol.

As aresult, the Court reconsiders this portion of its Decision and Temporary Restraining Order
of October 6, 2022, and denies Plaintiffs’ motion for a preliminary injunction with regard to “any
establishment licensed under article four of the cannabis law for on-premise consumption” for
lack of standing.

However, with regard to restaurants that serve alcohol, on September 19, 2022, Plaintiff
Leman swore that, as a volunteer firefighter, he has “responded to calls at . . . restaurants that
serve alcohol.” (Dkt. No. 1, Attach. 5, at § 6 [Leman Decl.].) However, Plaintiff Leman does
not swear that he intends to carry concealed in a particular restaurant that serves alcohol in the
immediate future (or even that, based on his prior experience, there is a reasonable chance that he
will likely do so in the next 90 days as part of his job as a volunteer firefighter). (/d.) Nor does
he assert that his bed and breakfast has obtained a New York State wine and beer license. (/d. at
930.) As aresult, the Court cannot find that Plaintiff Leman has standing to challenge this
regulation as it regards restaurants that serve alcohol. The Court reaches a different conclusion

with regard to Plaintiff Johnson.
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On September 19, 2022, Plaintiff Johnson (whose other relevant declaration testimony is
summarized above in Part I1I.A.2.d. of the Court’s Decision) swore as follows: (1) “[he] . ..
routinely go[es] out to eat with [his] family, including at restaurants such as Longhorn
Steakhouse” without “sitting at the bar or consuming any alcoholic beverage”; (2) “[he] intend][s]
to continue to carry [his] firearm when [he] go[es] out to eat with [his] family, an event that will
occur within the next month or so0”’; and (3) “[d]uring New York winters, [he and his wife] often
take extended snowmobile trips throughout public parks ... , often participating in . . .
competitions where snowmobilers are required to follow a prescribed course and check in
various locations along the way, with some of those locations being restaurants that serve
alcohol.” (Dkt. No. 1, Attach. 3, at 9 11-12 [Johnson Decl.].) Because the State Defendants
waved their right to cross-examine Plaintiff Johnson at the Preliminary Injunction Hearing on
October 25, 2022, the Court takes Plaintiff Johnson at his word. (Dkt. No. 58 [Stipulation].)

Based on the fact that Plaintiff Johnson has sworn that he has frequently carried
concealed in restaurants that serve alcohol and will do so again soon, the Court finds he has
asserted a sufficiently concrete and imminent intent to violate this provision of the CCIA. See,
e.g., Houston, 733 F.3d at 1332-37. Moreover, based on the brazen nature of Plaintiff Johnson’s
intended defiance, and the fact of the recent publicization of the CCIA (including its sensitive-
location provision) in New York State,*’ the Court finds that a sign of Plaintiff Johnson’s
“concealed” handgun is likely to both (1) occur and (2) result in a complaint from a concerned

citizen.* With regard to the proper Defendants to Plaintiff Johnson’s challenge to this

47 See, supra, note 16 of this Decision.

4 See, supra, note 17 of this Decision.
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regulation, the Court finds that Defendants Conway, Fitzpatrick and Nigrelli are proper
Defendants to Johnson’s challenge with regard to restaurants that serve alcohol for the reasons
stated above in Part III.A.2.d. of the Court’s Decision.*

Similarly, on September 19, 2022, Plaintiff Terrille (whose other relevant declaration
testimony is summarized above in Part II1.A.2.d. of the Court’s Decision) swore as follows:
(1) “[he] . . . routinely go[es] out to eat with my grandkids, including at restaurants such as
Applebee’s and Mo’s Southwest Grill” without “sitting at the bar or consuming any alcoholic
beverage”; and (2) “[he] intend[s] to continue to carry [his] firearm when [he] go[es] out to eat
with [his] grandkids, an event that will occur within the next 30 days.” (Dkt. No. 1, Attach. 10,
at 9 19 [Terrille Decl.].) Because the State Defendants waved their right to cross-examine
Plaintiff Johnson at the Preliminary Injunction Hearing on October 25, 2022, the Court takes
Plaintiff Johnson at his word. (Dkt. No. 58 [Stipulation].)

Based on the fact that Plaintiff Terrille has sworn that he has frequently carried concealed
in restaurants that serve alcohol and will do so again soon, the Court finds he has asserted a
sufficiently concrete and imminent intent to violate this provision of the CCIA. See, e.g.,
Houston, 733 F.3d at 1332-37. Moreover, based on the brazen nature of Plaintiff Terrille’s

intended defiance, and the fact of the recent publicization of the CCIA (including its sensitive-

4" The Court notes that Defendant Cecile has persuaded the Court that (although Plaintiff
Johnson lives in the City, of which Defendant Cecile is the Chief of Police) no Longhorn
Steakhouses exist in the City. (Dkt. No. 47, Attach. 9, at 14.) The Court notes that Plaintiff
Johnson does not specify any restaurant other than Longhorn Steakhouse. (See generally Dkt.
No. 1, Attach. 3 [Johnson Decl.].)
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location provision) in New York State,>® the Court finds that a sign of Plaintiff Terrille’s
“concealed” handgun is likely to both (1) occur and (2) result in a complaint from a concerned
citizen.’! With regard to the proper Defendants to Plaintiff Terrille’s challenge to this regulation,
the Court finds that Defendants Soares and Nigrelli are proper Defendants to Terrille’s challenge
as it regards restaurants that serve alcohol for the reasons stated above in Part III1.A.2.b. of this
Decision.

In light of all of this evidence, the Court finds that each of these two Plaintiffs (Johnson
and Terrille) has shown (1) an injury in fact (i.e., the denial of his right to armed self-defense in
public under the Second Amendment caused through a credible threat of enforcement of this
regulation), (2) a sufficient causal connection between the injury and the conduct complained of
(i.e., the fact that Defendants Conway, Fitzpatrick, Nigrelli, and Soares have sufficiently
threatened to enforce Section 4 of the CCIA against one or both of these two Plaintiffs in
accordance with their duty to do so), and (3) a likelihood that a favorable decision from this
Court will cause the injury to be redressed by these four Defendants (who, again, each has the
specific duty to enforce Section 4).

For all of these reasons, the Court finds that Plaintiff Johnson has standing to challenge
this regulation as it regards “any establishment issued a license for on-premise consumption
pursuant to article four, four-A, five, or six of the alcoholic beverage control law where alcohol
is consumed,” and that Defendants Conway, Fitzpatrick and Nigrelli are proper Defendants to

that challenge. Similarly, the Court finds that Plaintiff Terrille has standing to challenge the

50 See, supra, note 16 of this Decision.

51 See, supra, note 17 of this Decision.
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same portion of this regulation, and that Defendants Soares and Nigrelli are proper Defendants to

that challenge.

p- “|A]ny place used for the performance, art entertainment,
gaming, or sporting events ...”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations:

[A]ny place used for the performance, art entertainment, gaming, or
sporting events such as theaters, stadiums, racetracks, museums,
amusement parks, performance venues, concerts, exhibits, conference
centers, banquet halls, and gaming facilities and video lottery terminal
facilities as licensed by the gaming commission . . . .

The only Plaintiffs who arguably allege or assert a concrete intention to carry concealed
in any of the locations listed in this regulation in the immediate future are Plaintiffs Leman (with
regard to “movie theaters” and “sporting events”), Plaintiff Terrille (with regard to movie
“theaters,” “conference centers,” and “banquet halls”), Plaintiff Mann (with
Regard to “banquet halls,” “performance venues” and “concerts”), and Plaintiff Johnson (with
regard to places used for “performance, art entertainment, gaming, or sporting events”).

More specifically, with regard to “movie theaters” and “sporting events,” on September
19, 2022, Plaintiff Leman swore that, as a volunteer firefighter, he has “responded to calls at . . .
theaters [and] sporting events.” (Dkt. No. 1, Attach. 5, at § 6 [Leman Decl.].) However, Plaintiff
Johnson does not swear that he intends to carry concealed in a particular theater or sporting
events in the immediate future (or even that, based on his prior experience, there is a reasonable
chance that he will likely do so in the next 90 days as part of his job as a volunteer firefighter).
(Id.) As aresult, the Court cannot find that Plaintiff Leman has standing to challenge this

regulation as it regards “movie theaters” and “sporting events.”
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Also with regard to movie “theaters,” on September 19, 2022, Plaintiff Terrille (whose
other relevant declaration testimony is summarized above in Part I1I1.A.2.d. of the Court’s
Decision) swore as follows: (1) “[a]s part of [his] activities with [his] grandchildren, [they]
routinely see movies, both at movie theaters and at drive-in locations within Albany County”; (2)
“[t]his activity occurs repeatedly throughout the year, and [they] will see a movie again at some
point within the next 60 days”; (3) “[i]n the past, [he has] carried [his] concealed firearm during
such outings . . .”; and (4) “[he] intend[s] to continue to carry [his] firearm when [he] go[es] to
movie theaters with [his] grandchildren, in violation of the CCIA.” (Dkt. No. 1, Attach. 10, at §
7 [Terrille Decl.].)

Similarly, with regard to “conference centers,” and “banquet halls,” Plaintiff Terrille also
swore (again, on September 19, 2022) as follows: (1) “[he] plan[s] to attend the upcoming
NEACA Polish Community Center Gun Show, to occur on October 8-9, 2022, in Albany”;
(2)”[t]he gun show is hosted by The Polish Community Center, which describes itself as ‘a
conference center, banquet hall & wedding venue in Albany, NY’”; and (3) “[he] intends to carry
[his] firearm with [him] when [he attends the gun show], in violation of the CCIA ....” (/d. at |
16.)>? Because the State Defendants waved their right to cross-examine Plaintiff Terrille at the
Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff Terrille at his

word. (Dkt. No. 58 [Stipulation].)

52 Because Plaintiff Terrille was not called and cross-examined as a witness at the
Preliminary Injunction Hearing on October 25, 2022, no evidence has been adduced regarding
whether Plaintiff Terrille did in fact attend the Gun Show at the Polish Community Center in
Albany on October 8 and 9, 2022, or even whether it even occurred.
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Based on the fact that Plaintiff Terrille has sworn that he has frequently carried concealed
in theaters, conference centers and banquet halls, and will do so again, the Court finds he has
asserted a sufficiently concrete and imminent intent to violate this provision of the CCIA. See,
e.g., Houston, 733 F.3d at 1332-37. Moreover, based on the brazen nature of Plaintiff Terrille’s
intended defiance, and the fact of the recent publicization of the CCIA (including its sensitive-
location provision) in New York State,>® the Court finds that a sign of Plaintiff Terrille’s
“concealed” handgun is likely to both (1) occur and (2) result in a complaint from a concerned

% With regard to the proper Defendants to Plaintiff Terrille’s challenge to this

citizen.
regulation, the Court finds that Defendants Soares and Nigrelli are proper Defendants to this
challenge for the reasons stated above in Part III.A.2.b. of this Decision.

29 ¢¢

As for “banquet halls,” “performance venues” and “concerts,” on September 19, 2022,
Plaintiff Mann (whose other relevant declaration testimony is summarized above in Part
III.A.2.b. of the Court’s Decision) swore as follows: (1) his church has a “banquet hall,” where
its parishioners “often break bread together”; (2) “[his] church plays music before, during, and
after worship services, and the CCIA bans firearms at a ‘performance venue’ or ‘concert’; (3)
“since [Fellowship Baptist Church is] a small church, [it is] unable to afford to pay for private
security who might be exempt from the CCIA”; and (4) as a result, he is “unable to comply with

.. . the CCIA”, and thus [he] intend[s] to continue to [carry his handgun concealed in the

church].” (Dkt. No. 1, Attach. 9, at §f] 10-11, 34 [Mann Decl.].) Because the State Defendants

53 See, supra, note 16 of this Decision.

54 See, supra, note 17 of this Decision.
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waved their right to cross-examine Plaintiff Mann at the Preliminary Injunction Hearing on
October 25, 2022, the Court takes Plaintiff Mann at his word. (Dkt. No. 58 [Stipulation].)

While the Court has little doubt that the music there is both inspiring and entertaining, the
Court has trouble finding that pews of Plaintiff Mann’s Fellowship Baptist Church in Parish,
New York, constitute a “performance venue” or “concert” venue under paragraph 2(p) of Section
4 of the CCIA when the Church is “play[ing] music before, during, and after worship services,”
because, in addition to appearing to be relatively brief, the performances appear to be part of the
worship services (although the Court does agree that these undefined terms in the regulation are
too vague). As a result, as currently described by Plaintiff Mann, his church does not appear to
constitute a “performance venue” or “concert” venue.

However, with regard to his church’s “banquet hall,” based on the fact that Plaintiff
Mann has sufficiently sworn that he has carried concealed there and will do so again, the Court
finds he has asserted a sufficiently concrete and imminent intent to violate this provision of the
CCIA. See, e.g., Houston, 733 F.3d at 1332-37. Moreover, based on the brazen nature of

Plaintiff Mann’s intended defiance, the fact that at least one of his congregants is a member of

55 (See, e.g., Dkt. No. 1, Attach. 9, at 9 4, 11, 20, 25, 29-33 [Mann Decl., swearing, “I
intend to continue various activities in violation of the CCIA ... I intend to continue to possess
and carry my firearm while on church property, in violation of the CCIA.... I have no choice but
to violate this immoral, unbiblical, and unconstitutional law, and intend to continue to possess
my firearm in my church and in my home.... I intend this act of civil disobedience .... I intend to
continue to operate as I always have with respect to possessing my firearms at the church.... I
intend to continue to possess firearms on church property to protect our entire congregation,
including our children.... I cannot comply with that restriction, and intend to continue to operate
as [ always have with respect to possessing firearms at the church .... I do not intend to
comply... I do not intend to comply.”].)
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local law enforcement,>® and the fact of the recent publicization of the CCIA (including its
sensitive-location provision) in New York State,>’ the Court finds that a sign of Plaintiff Mann’s
“concealed” handgun is likely to both (1) occur and (2) result in a complaint from a concerned
citizen.”® With regard to the proper Defendants to Plaintiff Mann’s challenge to this regulation,
the Court finds that Defendants Hilton, Oakes and Nigrelli are proper Defendants to this
challenge for the reasons stated above in Part III.A.2.b. of this Decision.

Finally, “with regard to performance, art entertainment, gaming, or sporting event,” on
September 19, 2022, Plaintiff Johnson (whose other relevant declaration testimony is
summarized above in Part I1I.A.2.d. of the Court’s Decision) swore as follows: (1) “[he]
routinely visit[s] various locations that are considered ‘performance, art entertainment, gaming,
or sporting events’ such as ‘at the New York State Fairgrounds’; and (2) “[f]or example, late last
month [he] had fully intended to attend the state fair at the New York State Fairgrounds (a
locations at which carry is also prohibited . . . , until [he] learned that the Fairgrounds had
expressed its intent to adopt and enforce the provision of the CCIA.” (Dkt. No. 1, Attach. 3, at §
13 [Johnson Decl.]). Because the State Defendants waved their right to cross-examine Plaintiff
Johnson at the Preliminary Injunction Hearing on October 25, 2022, the Court takes Plaintiff
Johnson at his word. (Dkt. No. 58 [Stipulation].)

The problem is that Plaintiff Johnson does not swear that he intends to carry concealed

New York State Fairgrounds in the immediate future. (See generally Dkt. No. 1, Attach. 3

56 See, supra, note 16 of this Decision.
57 See, supra, note 16 of this Decision.
58 See, supra, note 17 of this Decision.
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[Johnson Decl.].) In fact, a bit like Plaintiff Antonyuk in Antonyuk I, Plaintiff Johnson appears
to acknowledge that he does not intend to violate the CCIA by carry concealed inside the State
Fairgrounds. (Dkt. No. 1, Attach. 3, at § 13 [Johnson Decl., swearing, “For example, late last
month I had fully intended to attend the state fair at the New York State Fairgrounds (a locations
at which carry is also prohibited under subsection (d)), until I learned that the Fairgrounds had
expressed its intent to adopt and enforce the provision of the CCIA. . . . I did not attend the fair,
believing there to be a significant risk that my concealed carry firearm would be discovered and 1
would be charged with a crime”].) See Antonyuk I, 2022 WL 3999791, at *18 (“Simply stated,
the Court does not find that Plaintiff Antonyuk intends to engage in a course of conduct arguably
affected with a constitutional interest, but proscribed by the CCIA.”) (internal quotation marks
omitted).

In light of all of this evidence, the Court finds that each of these two Plaintiffs (Terrille
and Mann) has shown (1) an injury in fact (i.e., the denial of his right to armed self-defense in
public under the Second Amendment caused through a credible threat of enforcement of this
regulation), (2) a sufficient causal connection between the injury and the conduct complained of
(i.e., the fact that Defendants Soares, Nigrelli, Hilton, and Oakes have sufficiently threatened to
enforce Section 4 of the CCIA against one or both of these two Plaintiffs in accordance with
their duty to do so), and (3) a likelihood that a favorable decision from this Court will cause the
injury to be redressed by these four Defendants (who, again, each has the specific duty to enforce
Section 4).

For all of these reasons, the Court finds that Plaintiffs have not alleged or sworn a

sufficiently concrete intention to carry concealed in that location in the immediate future:
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[A]ny place used for the performance, art entertainment, gaming, or

sporting events such as . . . stadiums, racetracks, museums, amusement

parks, performance venues, concerts, exhibits, . . . and gaming facilities

and video lottery terminal facilities as licensed by the gaming commission
As a result, the Court reconsiders its Decision and Temporary Restraining Order of October 6,
2022, and denies Plaintiffs’ motion for a preliminary injunction with regard to those locations for
lack of standing.

29 ¢¢

However, to the extent this regulation regards “theaters,” “conference centers” and
“banquet halls,” the Court finds that Plaintiff Terrille has standing to challenge it, and that
Defendants Soares and Nigrelli are proper Defendants to that challenge. Similarly, to the extent
this regulation regards “banquet halls,” the Court finds that Plaintiff Mann also has standing to
challenge it, and that Defendants Hilton, Oakes and Nigrelli are proper Defendants to that
challenge.
q. “|A]ny location being used as a polling place”

The Court reaches the same conclusion regarding this regulation as it reached with regard

it in its Decision and Temporary Restraining Order (i.e., that this regulation finds support in this

Nation’s historical tradition of firearm regulation). See Antonyuk II, 2022 WL 5239895, at *15.

r. “[A]ny ... public area restricted from general public access for
a limited time ... by a governmental entity”

In its entirety, this paragraph of Section 4 of the CCIA prohibits the licensed concealed
carry of a handgun in the following locations:
any public sidewalk or other public area restricted from general public
access for a limited time or special event that has been issued a permit for

such time or event by a governmental entity, or subject to specific,
heightened law enforcement protection, or has otherwise had such access
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restricted by a governmental entity, provided such location is identified as
such by clear and conspicuous signage . . . .

Again, the Court reaches the same conclusion regarding this regulation as it reached with
regard it in its Decision and Temporary Restraining Order (i.e., that this regulation finds support
in this Nation’s historical tradition of firearm regulation). Antonyuk II, 2022 WL 5239895, at
*15.

S. “|A]ny gathering of individuals to collectively express their
constitutional rights to protest or assemble”

The only Plaintiffs who arguably allege or assert a concrete intention to carry concealed
in any of the locations listed in this regulation in the immediate future are Plaintiff Terrille (with
regard to gun shows and political rallies), Plaintiff Johnson (also with regard to political rallies),
and Plaintiff Mann (with regard to expressive religious assemblies).

More specifically, with regard to gun shows, on September 19, 2022, Plaintiff Terrille
(whose other relevant declaration testimony is summarized above in Part I11.A.2.d. of the Court’s
Decision) swore as follows: (1) “[he] plan[s] to attend the upcoming NEACA Polish Community
Center Gun Show, to occur on October 8-9, 2022, in Albany”’; (2)”[t]he gun show is hosted by
The Polish Community Center, which describes itself as ‘a conference center, banquet hall &
wedding venue in Albany, NY’”; (3) “one of [his] main reasons for attending, and a huge part of
any gun show, is the conversations with fellow gun owners, which invariably includes discussion
of New York State’s tyrannical gun laws”; and (4) “[he] intends to carry [his] firearm with [him]
when [he attends the gun show], in violation of the CCIA . . ..” (Dkt. No. 1, Attach. 10, at§ 16

[Terrille Decl.].)
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With regard to political rallies, Plaintiff Terrille swore as follows: (1) “[i]n the past, [he
has] attended pro-gun rallies, and done so while armed”; (2) “[f]or example, in 2013 and 2014,
[he] attended more than one rally in Albany, before and after the New York SAFE Act was
passed, which occurred on public sidewalks and streets”; and (3) “[he] do[es] not presently know
of any upcoming pro-gun or pro-freedom rally currently scheduled in New York but, if there
were one, [he] would jump at the opportunity to attend it to express [his] political views, and [he]
would do so while carrying my firearm, in clear violation of the CCIA. (/d. atq 18.) Because
the State Defendants waved their right to cross-examine Plaintiff Terrille at the Preliminary
Injunction Hearing on October 25, 2022, the Court takes Plaintiff Terrille at his word. (Dkt. No.
58 [Stipulation].)

Granted, because Plaintiff Terrille does not assert a concrete intention to attend a “pro-
gun” rally armed in the immediate future, his standing to challenge this regulation cannot find a
basis in that violation of the CCIA. However, such standing does find a basis in Plaintiff
Terrille’s concrete intention to attend a gun show in the immediate future.

As stated above in note 54 of this Decision, it is not clear to the Court whether Plaintiff
Terrille attended a Gun Show at the Polish Community Center in Albany on October 8 and 9,
2022. Granted, the current standing inquiry focuses on the imminence of the concrete injury
claimed by Plaintiff Terrille (here, arrest and/or seizure of his handgun) both at the time of filing

his Complaint and at the time of filing his motion for preliminary injunction.>® And, at the time

59 See Deshawn E. by Charlotte E. v. Safir, 156 F.3d 340, 344 (2d Cir. 1998) (finding that a
plaintiff seeking injunctive relief “cannot rely [only] on past injury to satisfy the injury
requirement [to establish standing] but must [also] show a likelihood that he ... will be injured in
the future™); Access 4 All, Inc. v. Trump Int'l Hotel & Tower Condo., 458 F. Supp.2d 160, 167
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of the preparation of this Decision, the gun show has either happened or not. But the reason the
Court does not know if it happened is the State Defendants’ failure to cross-examine Plaintiff
Terrille at the Preliminary Injunction Hearing (a choice the State Defendants made apparently in
exchange for not having Defendants Hochul, Nigrelli and Doran subpoenaed as witnesses at the
Hearing).%® Plaintiff Terrille had no duty under Fed. R. Civ. P. 65 to move for leave to
supplement his motion papers after October 9, 2022, and file a supplemental declaration
swearing that the gun show had in fact occurred and he had in fact attended it while armed. He
filed his motion on September 22, 2022, and it is hardly his fault that the Court has taken so long
to prepare this Decision (the length of which has been necessitated less by the breadth the
Complaint’s claims as the unprecedented constitutional violations presented by the CCIA).
Furthermore, imposing such a duty on Plaintiff Terrille would require him to essentially confess
to a crime, something he is not required to do in order to establish standing.®!

Because the limitations period has not yet expired on a criminal charge against Plaintiff
Terrille for violating this provision of the CCIA on October 8 and 9, 2022, the Court finds that
Defendants Soares and Nigrelli are proper Defendants to Terrille’s challenge to this regulation as

it regards gun shows for the reasons stated above in Part III1.A.2.d. of this Decision.

(S.D.N.Y. 2006) (“To establish standing for an injunction, a plaintiff must not merely allege past
injury, but also a risk of future harm.”).

60 (Compare Dkt. Nos. 53-55 [Notices to Serve Subpoenas] with Dkt. No. 58 [Stipulation].)

ol See Susan B. Anthony List v. Driehaus, 573 U.S. 149, 163 (2104) (“Nothing in this
Court's decisions requires a plaintiff who wishes to challenge the constitutionality of a law to
confess that he will in fact violate that law.”).
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Also with regard to political rallies, on September 19, 2022, Plaintiff Johnson (whose
other relevant declaration testimony is summarized above in Part I1I1.A.2.d. of the Court’s
Decision) swore as follows: (1) “[i]n the past, [he has] attended pro-gun rallies, and done so
while armed”; (2) “[f]or example, in August of 2020, [he] attended the ‘Back the Blue’ rally in
Albany”; (3) “[he has] attended similar rallies in other states, such as the January 2020 VCDL
Lobby Day that takes place annually in January in Richmond, Virginia”; (4) “[he] take[s] any
realistic opportunity to exercise and advocate for [his] Second Amendment and other rights,
preferably doing both at the same time”; and (5) “[he] do[es] not presently know of any
upcoming pro-gun or pro-freedom rally currently scheduled but, when one is scheduled, [he]
intend[s] to attend it, and to do so while carrying [his] firearm, in violation of the CCIA.” (Dkt.
No. 1, Attach. 3, at 9] 14, 16 [Johnson Decl.].) Because the State Defendants waved their right
to cross-examine Plaintiff Johnson at the Preliminary Injunction Hearing on October 25, 2022,
the Court takes Plaintiff Johnson at his word. (Dkt. No. 58 [Stipulation].)

However, even doing so, the Court must find that Plaintiff Johnson has not established a
concrete intention to attend a politically rally (whether “pro-gun” or “Back the Blue) while
armed in the imminent future. (See generally Dkt. No. 1, Attach. 3 [Johnson Decl.].)

Finally, with regard to expressive religious assemblies (which Plaintiff Mann asserts fall
under this vague paragraph of Section 4 of the CCIA), on September 19, 2022, Plaintiff Mann
(whose other relevant declaration testimony is summarized above in Part I1I.A.2.b. of the Court’s
Decision) swore as follows: (1) Fellowship Baptist Church has “morning and evening services
every Sunday, together with an evening service every Wednesday,” and it “regularly ha[s] other

gatherings and events at the church, not only for church attendees but also the general public”;
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(2) “since [Fellowship Baptist Church is] a small church, [it is] unable to afford to pay for private
security who might be exempt from the CCIA”; (3) as a result, he is “unable to comply with . . .
the CCIA”, and thus [he] intend[s] to continue to [carry his handgun concealed in the church]”;
(4) by “plac[ing] off limits ‘any gathering of individuals to collectively express their
constitutional rights to . . . assemble,” the CCIA “would seem to seem to cover a church
service”; and (5) “[t]o the extent that this section covers [his] church activities, [he] do[es] not
intend to comply.” (Dkt. No. 1, Attach. 9, at §4 8-11, 32 [Mann Decl.].) Because the State
Defendants waved their right to cross-examine Plaintiff Mann at the Preliminary Injunction
Hearing on October 25, 2022, the Court takes Plaintiff Mann (a pastor) at his word. (Dkt. No. 58
[Stipulation].)

Based on the fact that Plaintiff Mann has sworn that he has frequently carried concealed
during expressive religious assemblies and will do so again, the Court finds he has asserted a
sufficiently concrete and imminent intent to violate this provision of the CCIA. See, e.g.,
Houston, 733 F.3d at 1332-37. Moreover, based on the brazen nature of Plaintiff Mann’s
intended defiance, the fact that at least one of his congregants is a member of local law
enforcement,® and the fact of the recent publicization of the CCIA (including its sensitive-
location provision) in New York State,®* the Court finds that a sign of Plaintiff Mann’s

“concealed” handgun is likely to both (1) occur and (2) result in a complaint from a concerned

62 See, supra, note 15 of this Decision.
63 See, supra, note 16 of this Decision.
64 See, supra, note 16 of this Decision.
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citizen.%® With regard to the proper Defendants to Plaintiff Mann’s challenge to this regulation,
the Court finds that Defendants Hilton, Oakes and Nigrelli are proper Defendants to Mann’s
challenge for the reasons stated above in Part III.A.2.b. of this Decision.

In light of all of this evidence, the Court finds that each of these two Plaintiffs (Terrille
and Mann) has shown (1) an injury in fact (i.e., the denial of his right to armed self-defense in
public under the Second Amendment caused through a credible threat of enforcement of this
regulation), (2) a sufficient causal connection between the injury and the conduct complained of
(i.e., the fact that Defendants Soares, Nigrelli, Hilton, and Oakes have sufficiently threatened to
enforce Section 4 of the CCIA against one or both of these two Plaintiffs in accordance with
their duty to do so), and (3) a likelihood that a favorable decision from this Court will cause the
injury to be redressed by these four Defendants (who, again, each has the specific duty to enforce
Section 4).

For all of these reasons, the Court finds that Plaintiff Terrille has standing to challenge
this regulation, and that Defendants Soares and Nigrelli are proper Defendants to that challenge.
Similarly, the Court finds that Plaintiff Mann also has standing to challenge this regulation, and
that Defendants Hilton, Oakes and Nigrelli are proper Defendants to that challenge.

t. “|T]he area commonly known as Times Square”

Based on a careful consideration of the State Defendants’ continued challenge to the

sufficiency of the Complaint and testimony with regard to this paragraph (and in the absence of

elaborative testimony at the Preliminary Injunction Hearing), the Court finds that State

65 See, supra, note 17 of this Decision.
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Defendants are correct: Plaintiffs have not sufficiently alleged or expressed a concrete intention
to carry concealed, in the immediate future, in the area commonly known as Times Square. The
Court therefore reconsiders this portion of its Decision and Temporary Restraining Order of
October 6, 2022,% and denies Plaintiffs’ motion for a preliminary injunction with regard to this
regulation for lack of standing.

3. Standing to Challenge Restricted Locations

66 To this analysis, the Court would add only that, if Plaintiffs had shown standing
regarding this area, the Court would have likely found an American historical tradition of
banning firearms in this unique regularly congested commercial area filled with expressive
conduct. In doing so, the Court would not have relied on two of the (purportedly) three “more
instances of laws involving fairs and markets” provided by the State Defendants (Dkt. No. 48, at
91), because they are from 1328 and 1534, and thus too remote from the relevant time period to
shed light on the public understanding of the Second Amendment in 1791 and/or of the
Fourteenth Amendment in 1868. However, the Court would have relied on the third such law
provided by the State Defendants (a Tennessee law from 1869-70). Together, there exist three
historical state laws barring firearm possession in “fairs” or “markets” (although the first law was
admittedly aimed at the brandishing of firearms, while the carrying of weapons is concealed
today in New York). See 1786 Va. Laws 33, ch. 21, An Act Forbidding and Punishing Affrays
(“[N]o man, great nor small, [shall] go nor ride armed by night nor by day, in fair or markets ...
in terror of the Country ....”); Francois Xavier Martin, A Collection of Statutes of the Parliament
of England in Force in the State of North Carolina, 60-61 (Newbern 1792) (“[N]o man great nor
small ... except the King’s servants in his presence ... be so hardy to ... ride armed by night nor
by day, in fairs [or] markets ....”); 1869-70 Tenn. Pub. Acts 23-24 (providing that no person may
carry a “deadly or dangerous weapon” when attending “any fair, race course, or other public
assembly of the people.”). In 1790, Virginia contained about 20.9 percent of the total American
population (747,610 out of 3,569,100), and North Carolina contained about 11.0 percent
(393,751 out of 3,569,100). See Return of the Whole Number of Persons Within the Several
Districts of the United States: 1790 (Philadelphia 1793). The fact that 31.9 percent of Americans
in 1791 were governed by such laws regulating the carrying of firearms in “fairs” or “markets”
(albeit one of which was limited to terroristic behavior) would appear to shed some light on the
public meaning of the words “keep and bear arms” in Second Amendment when it was adopted.
The Court notes that, in 1870, Tennessee contained about 3.3 percent of the total American
population (1,258,520 out of 38,558,371). See Dept. of Interior, Compendium of Ninth Census:
1870 (1870). Assuming the Virginia and North Carolina laws were still in effect then, the three
states would have contained about 9.2 percent of the American population, with Virginia
contributing about 3.2 percent (1,225,163 out of 38,558,371) and North Carolina contributing
about 2.8 percent (1,071,361 out of 38,558,371).
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Section 5 of the CCIA bans the carry of firearms in what it calls “a restricted location,”

which is any
private property where such [license holder] knows or reasonably should
know that the owner or lessee of such property has not permitted such
possession by clear and conspicuous signage indicating that the carrying
of [firearms] on their property is permitted or has otherwise given express
consent.

Each Plaintiff has standing to challenge this regulation because each one alleges and/or
swears he has in New York State a home, where Section 5 requires him to engage in compelled
conspicuous speech on his property with those persons passing by his property. (See, e.g., Dkt.
No. 1, at 9 2-8, 140-47, 149, 162, 174, 178, 184, 198, 217 [Compl.]; Dkt. No. 1, Attach. 3, at § 1
[Johnson Decl.]; Dkt. No. 1, Attach. 4, at § 1 [Sloane Decl.]; Dkt. No. 1, Attach. 5, atqq I, 25-
29 [Leman Decl.]; Dkt. No. 1, Attach. 8, at 49 13-15, 17-19, 21 [Antonyuk Decl.]; Dkt. No. 1,
Attach. 9, atqq 1, 12-13 [Mann Decl.]; Dkt. No. 1, Attach. 10, at 9 1, 17 [Terrille Decl.].)

This is particularly so for three of the six Plaintiffs: (1) Plaintiff Terrille, who currently
lives as a tenant in an apartment complex that does not permit tenants to post signage outside
their units; (2) Plaintiff Leman, who runs a small hotel/bed and breakfast for guests and faces a
loss of patronage by the business of gun owners who wish to travel lawfully with their firearms if
he does not post a sign (which he thus must do because, for him, “it is entirely impractical to
provide person-by-person ‘express consent’ to each individual who stops by”); and (3) Plaintiff
Antonyuk, who (due to the notoriety he has achieved in Antonyuk I) fears that if he posts the
equivalent of a conspicuous “Guns Welcome™ sign (there also being no way he can otherwise

provide the required “express consent” to all license-holding visitors 24 hours a day 365 days a

year under the CCIA) he will subject himself and his family to harassment, vandalism and
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physical confrontation by “those who disagree” with his political views, as well as theft by
burglars (due to the monetary value of firearms), and home invasion by violent criminals. (Dkt.
No. 1, Attach. 10, at § 17 [Terrille Decl.]; Dkt. No. 1, Attach. 5, at 9 25-29 [Leman Decl.]; Dkt.
No. 1, Attach. 8, at 9 13-18 [Antonyuk Decl.].) See, e.g, All for Open Soc’y Int’l, Inc. v. United
States Agency for Int’l Dev., 570 F. Supp. 2d 533, 540 (S.D.N.Y. 2008) (“[T]he fact that the
[plaintiffs] are required to speak the Government’s message in exchange for the Leadership Act
subsidy is a sufficient injury-in-fact.”).

Moreover, with regard to privately owned property that is open for business to the public
(which also appears to be covered by Section 5), two of the six Plaintiffs have sufficiently sworn
that (1) they routinely visit “non-sensitive” privately owned properties that are open for business
to the public (which would also be covered by Section 5 of the CCIA), and (2) they will continue
to do so carrying their licensed handguns concealed, regardless of whether those properties lacks
a conspicuous sign saying that Plaintiffs can do so (although they will not enter those premises
carrying concealed if there is a sign saying they cannot do so). (See, e.g., Dkt. No. 1, Attach. 3,
at 9 18 [Johnson Decl., discussing visits to “gas stations, grocery stores, home improvement
stores, [and] big box stores”]; Dkt. No. 1, Attach. 10, at 9 10, 12-13 [Terrille Decl., discussing
frequency of visits to “First National Bank of Scotia” as well as “gas stations, grocery stores
(such as Hannaford Supermarket and Price Shopper), home improvement stores, [and] big box
stores” such as “Walmart, Walgreens and Target”]; cf. Dkt. No. 1, Attach. 8, at 44 6, 12
[Antonyuk Decl., discussing visits to a “gas station”].) Again, because the State Defendants
waved their right to cross-examine Plaintiffs at the Preliminary Injunction Hearing on October

25, 2022, the Court takes Plaintiffs at their word. (Dkt. No. 58 [Stipulation].)
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Based on the fact that Plaintiffs Johnson and Leman have sworn that they have frequently
carried concealed in privately owned, open-to-the-public locations and will do so again soon
(regardless of the absence of CCIA signage), the Court finds they have asserted a sufficiently
concrete and imminent intent to violate this provision of the CCIA. See, e.g., Houston, 733 F.3d
at 1332-37. Moreover, based on the brazen nature of the intended defiance of that Plaintiffs
Johnson and Leman and the fact of the recent publicization of the CCIA (including its sensitive-
location provision) in New York State,®” the Court finds that a sign of these Plaintiffs’
“concealed” handguns is likely to both (1) occur and (2) result in a complaint from a concerned
citizen.%® With regard to the proper Defendants to this challenge, the Court finds that Defendants
Nigrelli, Doran, Conway, Fitzpatrick, Cecile,% Soares, Oakes, Hilton, and Stanzione are proper
Defendants because they are tasked with enforcing the CCIA (include Section 5) in the locations
in 