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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent
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This is an action for redeterm nation of enpl oynent
status. Gis the president and sol e sharehol der of P, an
S corporation. P failed to treat G as an enployee. R
determ ned that G was an enpl oyee of P s for purposes of
Federal enpl oynent taxes.

1. Held: P is subject to Federal enploynent taxes
since G an officer, is an enployee within the neani ng of
secs. 3121(d)(1) and 3306(i), I.RC

2. Held, further, P had no reasonabl e basis for not
treating G as an enployee and therefore is not entitled to
relief pursuant to sec. 530 of the Revenue Act of 1978,
Pub. L. 95-600, 92 Stat. 2763, 2885, as anended.

3. Held, further, alternatively, Pis not entitled to
relief under sec. 530 of the Revenue Act of 1978,
because such provision is limted to worker classification
i ssues arising under the common | aw.
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Joseph M Gey (an officer), for petitioner.

Linda P. Aznon, for respondent.

OPI NI ON

HALPERN, Judge: This is an action for redeterm nation of
enpl oynent status. On February 23, 2000, respondent mailed to
petitioner a Notice of Determ nation Concerning Wrker
Cl assification under Section 7436 (the notice). By the notice,
respondent inforned petitioner that he had determ ned that
Joseph M Grey is classified as an enpl oyee of petitioner’s for
pur poses of the Federal enploynent taxes inposed by subtitle C of
the Internal Revenue Code and that petitioner is not entitled to
relief fromthat classification under section 530 of the Revenue
Act of 1978, Pub. L. 95-600, 92 Stat. 2885, as anended (section
530). Attached to the notice is a schedule (the schedul e)
setting forth petitioner’s liabilities for (1) Federal I|nsurance
Contribution Act (FICA) taxes and (2) Federal Unenploynent Tax

Act (FUTA) taxes, as follows:

Tax Quarter or Year Anmount
FI CA 1/ 1995 $1, 430
FI CA 2/ 1995 1, 430
FI CA 3/ 1995 1, 430
FI CA 4/ 1995 1, 430
FI CA 1/ 1996 1, 448
FI CA 2/ 1996 1, 448
FI CA 3/ 1996 1, 448
FI CA 4/ 1996 1, 448
FUTA 1995 434

FUTA 1996 434
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On May 1, 2000, petitioner filed a tinely petition for
revi ew of respondent’s determ nations, and, on July 24, 2000,
petitioner filed an anmended petition for such review. The
parties agree that if, for Federal enploynent tax purposes,
M. Gey was petitioner’s enployee during the periods in
question, and section 530 relief is not available, then the
schedul e accurately sets forth petitioner’s liabilities for
Federal enpl oynent taxes for those periods. The issues for
deci sion are whether M. Gey was petitioner’s enployee for these
purposes and, if so, whether petitioner is entitled to relief
under section 530.1
Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the taxable periods at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. For conveni ence, dollar amunts have
been rounded to the nearest dollar. Petitioner bears the burden

of proof. See Rule 142(a).?

! Inits anmended petition, petitioner disclainmed reliance
on sec. 530. Wien this case was called for trial, petitioner
moved to anend its anmended petition to raise sec. 530.

Petitioner agreed to rely solely on the stipulation of facts to
support its claimfor relief under sec. 530. On that basis,
respondent had no objection to petitioner’s notion, and the Court
granted it.

2 Sec. 530(e)(4) places the burden of proof on the
Secretary with respect to certain aspects of sec. 530.
Sec. 530(e)(4) applies to disputes involving periods after
Decenber 31, 1996, and therefore does not apply to this case.
Smal | Busi ness Job Protection Act of 1996, Pub. L. 104-188, sec.
(continued. . .)



- 4 -

Backgr ound

This case was submtted fully stipulated under Rule 122.
The facts stipulated by the parties are so found. The
stipulation of facts, with acconpanying exhibits, is incorporated
herein by this reference. The following is a summary of the
facts necessary for our discussion.

Pri nci pal Pl ace of Business

At the tinme the petition was filed, petitioner’s principal
pl ace of business was in Phil adel phia, Pennsyl vani a.
Hi story

On April 11, 1991, petitioner was organized as a
Pennsyl vani a professional corporation. Since its organization,
petitioner has operated as a public accounting, bookkeeping, and
tax preparation firm That is petitioner’s only business and its
only source of incone. Petitioner is an S corporation wthin the
meani ng of section 1361(a)(1).

Joseph M G ey

Since petitioner’s organization, M. Gey has been
petitioner’s sole shareholder and its president. Petitioner

rents part of M. Gey's personal residence for use as an office

2(...continued)
1122(b)(3), 110 Stat. 1766 (1996 Act). Sec. 7491, which shifts
t he burden of proof to the Secretary in certain other
ci rcunst ances, does not apply to enploynent tax disputes. Sec.
7491(a) (1).



- 5.
at a nonthly rental of $500. During 1995 and 1996, M. Gey
performed the foll ow ng services for petitioner:

Solicited business on behalf of petitioner;
Ordered petitioner’s supplies;

Entered into verbal and/or witten agreenents on
behal f of petitioner;

Oversaw the finances of petitioner;

Col | ect ed noni es owed petitioner;

Managed petitioner;

Purchased petitioner’s supplies;

otained clients for petitioner;

Mai nt ai ned custoner satisfaction;

Perforned all bookkeeping services for petitioner;
Performed all accounting, bookkeeping, and tax
preparation services for petitioner on behalf of
petitioner’s clients.

ROOVINOOTA WNMhE

N

During 1995 and 1996, all receivables collected by
petitioner were deposited into its checking account. M. Gey
was the only person with signature authority over that account.

During 1995 and 1996, petitioner did not make regul ar
paynents at fixed tines to M. Gey for his services. Rather,
M. Gey wuld take noney frompetitioner’s account to pay for
hi s needs as they arose.

Petitioner did not distribute any dividend to any
shar ehol der during 1995 or 1996, and petitioner did not classify
any paynment made to M. Gey as a dividend in 1995 or 1996.

Petitioner’'s Returns

For each of 1995 and 1996, petitioner made its return
of income on a Form 1120S, U.S. Incone Tax Return for an
S Corporation (the Fornms 1120S). Petitioner reported ordinary

i ncone from busi ness of $33, 196 and $24, 990 for 1995 and 1996,
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respectively. 1In calculating those anounts of ordinary incone,
petitioner claimed no deductions for either conpensation of
officers or salaries and wages. Petitioner did claimdeductions
for independent contractor fees in the anmounts of $6,000 and
$7,200 for 1995 and 1996, respectively, and deductions for rent
in the amounts of $193 and $7, 040, respectively, for those years.
Both the 1995 and the 1996 Form 1120S are signed by M. Gey, as
presi dent of petitioner, and are dated January 18, 1996, and
Decenber 26, 1997, respectively.

For both 1995 and 1996, petitioner issued M. Gey a
Form 1099-M SC (the Forns 1099-M SC), reporting nonenpl oyee
conpensati on of $6,000 and $7, 200, respectively. For both years,
petitioner transmtted copies of such forns to the Internal
Revenue Service by filing a Form 1096, Annual Summary and
Transmttal of U S. Information Returns (the Fornms 1096). Both
the 1995 and the 1996 Form 1096 are signed by M. Gey, as
presi dent of petitioner, and are dated January 12, 1996, and
March 18, 1997, respectively. Petitioner also issued M. Gey
Schedul es K-1, Sharehol der’s Share of Inconme, Credits,
Deductions, Etc. (the Schedules K-1), showi ng that, for 1995 and
1996, his share of petitioner’s ordinary inconme from busi ness was

$33, 196 and $24, 990, respectively.



M. Gey's Returns

For each of 1995 and 1996, M. G ey nade his return of
i ncome on Form 1040, U.S. Individual Incone Tax Return. He
reported income frompetitioner in the anobunts shown on the
Schedul es K-1; i.e., $33,196 and $24,990, for 1995 and 1996,
respectively. For 1995, on Schedule C, Profit or Loss From
Busi ness (Schedule C), he reported $6,000 classified as
“Managenent and Storage Rental of O fice Space for Corporation,
and Managenent and Accounting Services: 1099-M SC received”.
For 1996, on Schedule C, he reported $7,200, w thout any
identification; on Form 4831, Rental I|nconme, he reported $6, 000
as rental incone attributable to his personal residence.

Di scussi on

Statutory and Requl atory Backqgr ound

A. | nt ernal Revenue Code and Empl oynment Tax Requl ati ons

Sections 3111 and 3301 i npose enpl oynent taxes upon
enpl oyers under FICA and FUTA, respectively, based on wages paid
to enpl oyees. Section 3121(d) defines the term “enpl oyee” for
purposes of the FICA tax. Wth certain nodifications not
relevant here, this definition applies for purposes of the FUTA
tax as well. Sec. 3306(1).

Under section 3121(d)(2), the term “enpl oyee” includes any
i ndi vi dual who has the status of an enpl oyee under the common

| aw. Paragraphs (1), (3), and (4) of section 3121(d) describe
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ot her individuals who are consi dered enpl oyees regardl ess of
their status under the common |law. Individuals described in
t hose paragraphs are commonly referred to as “statutory”
enpl oyees. One such category of statutory enpl oyees consists of
officers of corporations. Sec. 3121(d)(1). Section 31.3121(d)-
1(b), Enploynent Tax Regs., limts that category as foll ows:
(b) Corporate officers.—Cenerally, an officer of

a corporation is an enployee of the corporation.

However, an officer of a corporation who as such does

not perform any services or perfornms only m nor

services and who neither receives nor is entitled to

receive, directly or indirectly, any renuneration is
considered not to be an enpl oyee of the corporation.

* * %

Section 31.3306(i)-1(e), Enploynent Tax Regs., contains a |ike
l[imtation specifically applicable to the FUTA tax.

B. Section 530 of the Revenue Act of 1978

Section 530 provides in relevant part as foll ows:

SEC. 530. CONTROVERSI ES | NVOLVI NG WHETHER | NDI VI DUALS
ARE EMPLOYEES FOR PURPOSES OF THE EMPLOYMENT
TAXES.

(a) Termnation of certain enploynent tax liability--
(1) I'n general.—1f—-

(A) for purposes of enploynent taxes, the
t axpayer did not treat an individual as an
enpl oyee for any period, and

(B) in the case of periods after Decenber 31,
1978, all Federal tax returns (including
information returns) required to be filed by the
t axpayer wth respect to such individual for such
period are filed on a basis consistent wwth the
t axpayer’s treatment of such individual as not
bei ng an enpl oyee,



t hen, for purposes of applying such taxes for such
period with respect to the taxpayer, the individual
shal | be deened not to be an enpl oyee unl ess the

t axpayer had no reasonabl e basis for not treating such
i ndi vi dual as an enpl oyee.

(2) Statutory standards providing one nmethod of
satisfying the requirenents of paragraph (1).--For
pur poses of paragraph (1), a taxpayer shall in any case
be treated as having a reasonabl e basis for not
treating an individual as an enployee for a period if
the taxpayer’s treatnment of such individual for such
period was in reasonable reliance on any of the
fol | ow ng:

(A) judicial precedent, published
rulings, technical advice with respect to the
taxpayer, or a letter ruling to the taxpayer;

(B) a past Internal Revenue Service audit of
t he taxpayer in which there was no assessnent
attributable to the treatnent (for enploynent tax
pur poses) of the individuals holding positions
substantially simlar to the position held by this
i ndi vi dual ; or

(© long-standing recogni zed practice of a
significant segnment of the industry in which such
i ndi vi dual was engaged.

* * * * * * *

(b) Prohibition against regulations and ruling on
enpl oynent status.-— No regul ation or Revenue Ruling
shal | be published on or after the date of the
enactnment of this Act * * * and before the effective
date of any | aw hereafter enacted clarifying the
enpl oynment status of individuals for purposes of the
enpl oynent taxes by the Departnment of the Treasury
(i ncluding the Internal Revenue Service) with respect
to the enpl oynent status of any individual for purposes
of the enploynent taxes.

(c) Definitions.-—For purposes of this section--

* * * * * * *
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(2) Enpl oynent status.--The term “enpl oynent
status” neans the status of an individual, under the
usual common | aw rul es applicable in determ ning the
enpl oyer - enpl oyee rel ati onship, as an enpl oyee or as an
i ndependent contractor (or other individual who is not
an enpl oyee).

* * * * * * *

(e) Special rules for application of section.--

(1) Notice of availability of section.--An
of ficer or enployee of the Internal Revenue Service
shal |, before or at the comencenent of any audit
inquiry relating to the enploynent status of one or
nmore individuals who perform services for the taxpayer,
provi de the taxpayer with a witten notice of the
provi sions of this section.

1. M. Gey's Status as an Enpl oyee for Enpl oynent Tax Purposes

A. Petitioner’s S Corporation Theory

As a prelimnary matter, we summarily reject petitioner’s
argunent that, because it is an S corporation that has passed its
net income through to M. Gey as its sol e sharehol der pursuant
to section 1366, there can be no enpl oyer-enpl oyee rel ationship
between it and M. Gey. That argunment is simlar to the

argunent made by the taxpayer in Veterinary Surgical Consultants,

P.C. v. Comm ssioner, 117 T.C 141, 145 (2001), a case in which,

it appears, the taxpayer was advised by M. Gey, who was the
source of the taxpayer’s argunent there. See id. at 143-144. W
shall not here repeat our refutation of that argunent, which can

be found in Veterinary Surqgical Consultants, P.C. |d. at 145-

146.



B. Petitioner’s Reliance on the Commbn Law

Petitioner further asserts that, notw thstandi ng section
3121(d) (1), a corporate officer is not an enployee for enploynent
tax purposes unless he or she is an enpl oyee under the common
|aw. Petitioner bases that argunment on the follow ng | anguage

from Tex. Carbonate Co. v. Phinney, 307 F.2d 289, 291-292 (5th

Cr. 1962):
The statutory definition of “enpl oyees” as
including officers of a corporation will not be so
construed as to nean that an officer is an enpl oyee per
se. * * * in determning whether an officer is an
enpl oyee within the nmeaning of the statutes the usual
enpl oyer - enpl oyee tests are to be applied. * * *
Petitioner then argues that M. Grey was not an enpl oyee at
common | aw because petitioner never exercised control over
M. Gey in the performance of his services.?

Even if the common | aw control factor were relevant to our

anal ysis,* petitioner has failed to prove that it did not

3 W note that petitioner ignores the follow ng additional
| anguage from Tex. Carbonate Co. v. Phinney, 307 F.2d 289, 292
(5th Cr. 1962):

Even though an absence of control is shown, and this as
we have noted has not been done, the force of the
factor is dimnished to near de minims by the fact
that * * * [the service provider] hinself was a nenber
of the Board of Directors, a Vice President, and the
executive of the Conpany in charge of its sales and the
devel opnent of its markets. * * *

4 Secs. 31.3121(d)-1(b) and 31.3306(i)-1(e), Enploynent Tax
Regs., discussed in part |.A , supra, were pronulgated after the
years at issue in Tex. Carbonate Co. v. Phinney, supra.

(continued. . .)
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exercise control over M. Gey in the performance of his
services. |In that regard, we note that M. Gey chose to do
busi ness in corporate formthrough petitioner. Hi s assertion
before this Court (on behalf of petitioner) that petitioner
| ogi cal |l y cannot exercise control over himin the performnce of
his services (presumably owng to his dual role as service
provider to, and sol e sharehol der of, petitioner) anmounts to a
request that we disregard the corporate formin deciding the

i ssue before us. That we shall not do. See Mline Props. Inc.

v. Comm ssioner, 319 U S. 436 (1943).°

4(C...continued)
Mor eover, the FUTA definition of “enployee” in effect for such
years, while stating the general rule that such termincl udes
corporate officers, appears to have contenplated that a corporate
of ficer could be an independent contractor under the common | aw,
in which case the officer would not be treated as an enpl oyee for
FUTA purposes. See, e.g., sec. 1607(i), I.R C 1939. 1In light
of the regulatory and statutory devel opnents that occurred after
the years at issue in Tex. Carbonate Co. v. Phinney, 307 F.2d at
291-292, the Court of Appeals’ conclusion therein that “the usual
enpl oyer - enpl oyee tests are to be applied” in determning the
status of a corporate officer for enploynent tax purposes nay no
| onger be relevant. See C.D. Urich, Ltd. v. United States, 692
F. Supp. 1053, 1055 (D. M nn. 1988) (“Under both the weight of
the case | aw and under the treasury regul ations, a corporate
officer is to be treated as an enployee if he renders nore than
m nor services.”).

5> Petitioner also cites Autonmated Typesetting, Inc. v.
United States, 527 F. Supp. 515 (E.D. Ws. 1981) in support of
its position that common | aw factors should control in
determ ni ng whether a corporate officer is an enpl oyee for
enpl oynent tax purposes. The court in Autonated Typesetting,
Inc., however, did not eschew the statutory nmandate regardi ng
classification of corporate officers; rather, it sinply found
that the individuals in question were enpl oyees under a common

(continued. . .)
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C. Empl oyee Status Under Section 3121(d) (1)

Havi ng di sposed of petitioner’s principal argunments, we turn
next to the rather straightforward application of section
3121(d)(1). The parties have stipulated that M. G ey was an
of ficer of petitioner’s (president) and that he perforned
numer ous services for petitioner. As a practical matter, those
stipulations tend to establish M. Gey' s status as an enpl oyee
under section 3121(d)(1) and section 31.3121(d)-1(b), Enpl oynent
Tax Regs. However, it is conceivable that M. G ey was not
acting in his capacity as president when he perforned such
services.® For the sake of conpl eteness, we now address that
possibility.

The parties did not stipulate whether M. Gey perforned the
services in question as petitioner’s president or in sonme other
capacity (i.e., as an independent contractor). However, we think
it afair inference that M. Gey perforned such services as
petitioner’s president. W know that he was president and that
he perfornmed nunmerous services, and there is no convincing

evi dence, such as a service agreenent, that petitioner engaged

5(...continued)
| aw anal ysis as well. Petitioner’s focus on the court’s
di scussion of common | aw factors is therefore m spl aced.

6 See Rev. Rul. 82-83, 1982-1 C. B. 151, 152 (“It is a
guestion of fact in all cases whether officers of a corporation
are performng services wthin the scope of their duties as
officers or whether they are perform ng services as independent
contractors.”).
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himto perform such services as an i ndependent contractor rather
than as president.” The only evidence that M. Gey may have
provi ded services to petitioner in a capacity other than as
president is the Fornms 1099-M SC reporti ng nonenpl oyee
conpensation of $6,000 and $7,200 for 1995 and 1996,
respectively. Since those fornms were prepared only for tax
pur poses and are uncorroborated, we give them no weight.

D. Concl usi on

W find that M. Gey perfornmed nunmerous services for
petitioner in his capacity as petitioner’s president and that he
was therefore an enpl oyee of petitioner’s for enploynent tax
pur poses as provided in section 3121(d)(1).

[11. Availability of Section 530 Reli ef

A | n General

Section 530(a)(1) provides that an individual will be deened
not to be an enployee of the taxpayer’s for enpl oynent tax
pur poses, notw thstanding the actual relationship between the
t axpayer and the individual, if the taxpayer satisfies three
requirenents. First, the taxpayer must not have treated the
i ndi vidual as an enpl oyee for any period. Second, the taxpayer

nmust have consistently treated the individual as not being an

" See also Van Canp & Bennion v. United States, 251 F.3d
862, 866 (9th Cr. 2001) (“fundanental decisions regarding the
operation of the corporation * * * are customarily nmade by
corporate officers or other enployees”).
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enpl oyee on all tax returns for periods after Decenber 31, 1978.
Third, the taxpayer nust have had a reasonabl e basis for not
treating the individual as an enployee. To qualify for relief
under section 530(a)(1l), a taxpayer nust satisfy all three
requirenents.

Respondent concedes that petitioner neets the first
requi renent and does not argue that petitioner fails to neet the
second requirenent. Rather, respondent asserts that petitioner
fails to neet the third requirenent; i.e., respondent asserts
that petitioner had no reasonable basis for not treating M. Gey
as an enpl oyee.

B. Reasonabl e Basi s

Section 530(a)(2) provides a safe harbor for satisfying the
reasonabl e basis requirement of section 530(a)(1). Under that
safe harbor, a taxpayer wll be treated as having a reasonabl e
basis for not treating an individual as an enployee if it can
establish that, in so treating the individual, it reasonably
relied on the existence of any of the circunstances listed in
subparagraphs (A), (B), and (C of section 530(a)(2).8 The

parties did not stipulate whether petitioner relied on any of the

8 Sec. 530(e)(4) provides that, if a taxpayer nakes a prim
facie case that it neets the requirenments of the sec. 530(a)(2)
safe harbor, then the Secretary bears the burden of proving
ot herwi se. Sec. 530(e)(4) does not apply to the periods here at
i ssue, see supra note 2, and, in any event, petitioner has not
made such a prinma facie case.
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ci rcunstances set forth in section 530(a)(2), and nothing else in
the record establishes what, if anything, petitioner relied on
during the periods at issue in not treating M. Gey as an
enpl oyee. Accordingly, petitioner nust establish the
reasonabl eness of its treatnent of M. Gey without the aid of
section 530(a)(2).

Petitioner cites Tex. Carbonate Co. v. Phinney, 307 F.2d 289

(5th CGr. 1962), and Automated Typesetting, Inc. v. United
States, 527 F. Supp. 515 (E.D. Ws. 1981), in support of its
assertion that it had a reasonable basis for not treating

M. Gey as an enpl oyee. W have already discounted petitioner’s
reliance on those cases in our rejection of petitioner’s argunent
that the determ nation of whether a corporate officer is an

enpl oyee for enploynent tax purposes is based on the application
of common | aw factors. For the reasons discussed in part I1.B.,
supra, and in light of section 3121(d)(1) and section 31.3121(d)-
1(b), Enploynent Tax Regs., we conclude that those cases do not
provi de petitioner a reasonable basis for not treating M. Gey
as an enpl oyee. |Indeed, one mght fairly question whether it is
ever reasonable for a taxpayer to treat a statutory enployee as a
nonenpl oyee for enploynent tax purposes; i.e., whether a service
provider’s status as a statutory enpl oyee precl udes the
application of section 530. So far as we are aware, no court has

ever squarely addressed this issue. As discussed bel ow, our own



- 17 -
anal ysis of the statute and its history leads us to the
conclusion that section 530 is Iimted to controversies involving
t he enpl oynent tax status of service providers under the common
law (i.e., controversies involving persons who are not statutory
enpl oyees). This conclusion provides an alternative ground for
denying petitioner relief under section 530.

C. Analysis of the Scope of Section 530

Al t hough subsection (a) of section 530 by its ternms is not
l[imted to situations involving worker classification under the
comon | aw, the sane cannot be said of subsections (b)
(moratoriumon further guidance) and (e)(1) (notice requirenent)
of section 530. See sec. 530(c)(2), defining the term
“enpl oynent status”, which appears in subsections (b) and (e)(1),
in ternms of “the usual comon |aw rul es applicable in determ ning
t he enpl oyer-enpl oyee relationship”. Wiile it can be argued that
the restricted scope of the noratoriumin subsection (b) is not
necessarily inconsistent with a broad interpretation of the
relief provision of subsection (a), such an argunent is nore
problematic as applied to the notice requirenent of subsection
(e)(1).° That is, under a broad interpretation of subsection

(a), sone taxpayers who are eligible for relief under that

® Sec. 530(e)(1) applies to audits commencing after
Dec. 31, 1996. 1996 Act sec. 1122(b)(2). Because we refer to
sec. 530(e)(1) solely in conjunction with our interpretation of
sec. 530(a), we need not determ ne (and the parties have not
est abl i shed) whether sec. 530(e)(1) itself applies to this case.
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subsection would be entitled to notice of the existence of such
relief in accordance with subsection (e)(1), while other
potentially eligible taxpayers would not be entitled to such
notice. It is difficult to conceive that Congress intended such
a bifurcated notice provision.

The history of the enactnment of section 530 confirns that
Congress did not intend section 530(a) to apply in the case of a
statutory enployee. H Rept. 95-1748 (1978), 1978-3 C. B. (Vol.
1) 629, is the report of the Conmttee on Ways and Means (the
commttee) that acconmpanied H R 14159, 95th Cong., 2d Sess.
(1978), the text of which was generally foll owed by the
conference commttee in fornmulating the conference agreenent that
was enacted as section 530 of the Revenue Act of 1978, Pub. L
95-600, 93 Stat. 2885. See H Conf. Rept. 95-1800 (1978), 1978-3
C.B. (Vol. 1) 521, 605. In H Rept. 95-1748 at 3 (1978), supra,
1978-3 C.B. at 631, the commttee reports: “Wth certain limted
statutory exceptions, the classification of particular workers or
cl asses of workers as enpl oyees or independent contractors (self-
enpl oyed persons) for purposes of Federal enploynent taxes nust
be made under common | aw rules.” The comm ttee states as
reasons for a change in the law (1) increased enforcenent by the
| nternal Revenue Service (IRS) of the enploynent tax | aws and

(2) conplaints by taxpayers that proposed reclassifications

by the IRS involve a change of position by the IRS in
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interpreting how the common |aw rules apply to their workers or
i ndustry. 1d. at 3-4, 1978-3 C.B. (Vol. 1) at 631-632. The
commttee describes H R 14159, supra, as follows:

The bill provides an interimsolution for
controversies between the Internal Revenue Service and
t axpayers involving whether certain individuals are
enpl oyees under interpretations of the comon | aw by —-

(1) termnating certain enploynent tax liabilities
for periods ending before January 1, 1979,

(2) allow ng taxpayers, who had a reasonabl e basis
for not treating workers as enpl oyees in the past, to
continue such treatnent w thout incurring enploynent
tax liabilities for periods ending before January 1,

1980, while the commttee works on a conprehensive

sol ution, and

(3) prohibiting the issuance of Treasury
regul ati ons and Revenue Rulings on conmon | aw status
bef ore 1980.

ld. at 4, 1978-3 C.B. (Vol. 1) at 632.

As evidenced by H Rept. 95-1748 (1978), supra, the purpose
of HR 14159, supra, was to provide an interimsolution to
controversies over comon | aw enpl oynent status by, in part,
al l ow ng taxpayers who had a reasonabl e basis for not treating
wor kers as enpl oyees under the traditional conmon |aw tests to
continue to do so, while Congress worked on a conprehensive
solution to the common | aw cl assification problem There is no
suggestion in H Rept. 95-1748, supra, of any controversy
concerning the classification of workers as statutory enpl oyees

that required any solution (interimor conprehensive) by

Congress. It is, therefore, a fair inference that the reasonable
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basi s provision was intended only as an interimsolution to
di sputes over common | aw enpl oynent st at us.

The subsequent history of section 530 is consistent wth the
hi story descri bed above. By anmendnents to section 530, the
interimsolution enconpassed in H R 14159, supra, has been
extended indefinitely. There is no indication in the |egislative
hi story of these anendnents that Congress sought to solve any
problemw th respect to the classification of statutory
enpl oyees. Mbdst recently, Congress anended section 530 by addi ng
subsection (e) thereto pursuant to section 1122 of the Small
Busi ness Job Protection Act of 1996, Pub. L. 104-188, 110 Stat.
1766 (1996 Act). H. Conf. Rept. 104-737 (1996), 1996-3 C.B. 741,
is the conference conmttee report that acconpani ed H R 3448,
104t h Cong., 2d Sess. (1996), which, as enacted, becane the 1996
Act. H Conf. Rept. 104-737, at 199 (1996), 1996-3 C B. 741,

939, makes clear the conferees’ view “[Section 530] generally
allows a taxpayer to treat a worker as not being an enpl oyee for
enpl oynent tax purposes * * * regardless of the individual’s
actual status under the common-law test, unless the taxpayer has
no reasonabl e basis for such treatnent.”

D. Concl usi on

We find that petitioner is not entitled to relief under
section 530 on the alternative grounds that (1) petitioner had no

reasonabl e basis for not treating M. Gey as an enpl oyee, and
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(2) relief under section 530 is not available with respect to
statutory enpl oyees.
V. Summary

W have found that M. Grey was an enpl oyee of petitioner’s
within the nmeani ng of section 3121(d)(1) and that petitioner is
not entitled to relief under section 530. Therefore, petitioner
is |liable for Federal enploynent taxes for the periods at issue
as set forth in respondent’s notice.

To reflect the foregoing,

Decision will be entered for

respondent and i n accordance with

the parties’ stipulations as to

anounts.



